Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


L  ' 


Ga,lOO 
30 


REPORTS         ' 


or 


CASES  IN  LAW  AND  EQUITY 

ARGtJED  AND  DETERMHTED 

,  IN    THE 

SnPREHE  COURT  OF  THE  STATE  OF  GEORGIA. 

CONTAINING 

Fart  of  tiie  Decisions  at  Atlanta,  March  Term ;  Decisions  at 

Milledgeville  and  Athens,  May  Tenns ;  at  Savannah, 

June  Term ;  and  part  of  the  Decisions  at 

Macon,  June  Term,  1859. 

• 

In  O 


\    .-,    »•  ^. 


,^  "^ 


VOLUME   :l1SSM^      rCJ.: 

.  ....         '\     -'Sfi   H 

CI  /-  *  ' 
,-. .....    -•- 


^Mrr-)^^ 


B.   Y.   MARTIN,   REPORTER. 


MONTGOMERY,  ALA. : 

« 

BABBSTT,  VIHBISH  «  CO.,  STEAM  PBINTBBS. 

i85g.  ■  - 


Watered,  according  to  the  Act  of  CoDgress,  in  the  year  IBSO,  by 

B.  y;  martin, 

In  the  Clerk's  Office  of  the  District  Court  of  the  Northern  District  of 

Georgia. 


^m^^mmm 


JUDGES  OF  THE  SUPREME  COURT. 


How.  JOSEPH  H.  LUMPKIN,  Athens. 
♦Hon.  CHARLES  J.  McDOJTALD.  Marietta. 
Hon.  HENRY  L.  BENNIN&,  Columbus. 
Hon.  LINTON  STEPHENS,  Sparta. 

B.  Y.  MARTIN,  Reporter,  Columbus. 
ROBT.  E.  MARTIN,  Clerk,  Milledgeville. 


JUDGES  OP  THE  SUPERIOR  COURTS. 

PRESIDINa  DURINO  THK  P£iaOI>  OF  IHBSe  B£3>0RTS. 

Brunswick  District,  Hon.  A.  E.  Cochban,  Brunswick. 

Geo.  D.  Rice,  Marietta. 
E.  H.  WoRRiLL,  Talbotton. 
L.  W,  Crook,  Summerville. 
O.  A,  Bull,  LaGrange. 
W.  B.  Fleming,  Savannah. 
E.  G.  Oabakiss,  Forsyth. 
H.  G.  Lamar,  Macon. 
W.  W.  Holt,  Augusta, 
James  Thomas,  Beulah  P.  O. 
E.  V.  Hardeman,  Clinton. 
David  Kiddoo,  Cuthbert 
Peter  E.  Love,  Thcrmasvillc. 
Alex.  A.  Allen,  Bainbridge. 
D.  F.  Hammond,  Newnan. 
N.  L.  HuTOHiNS,  Lawrenc6ville. 

*  Judge  McDonald  having  resigtied  after  the  session  of  the  Couri  at 
Milledgeville,  May  Term,  1859,  the  Executive  filled  the  vacancy  by 
the  appointment  ofLintou  Stephens,  fjsq.,  who  took  his  seat  on  the 
Bench  at  Athens,  May  Term,  1859. 


Blue  Ridge      ' 

\i 

ti 

Chattahoochee  Diat. 

u 

m 

Cherokee 

a 

a 

Coweta 

it 

a 

Eastern 

u 

tt 

J?'lint 

a 

a 

Macon 

a 

it 

Middle 

u 

a 

Northern 

a 

it 

Ocmalgee 

ti 

it 

Patau  la 

a 

a 

Southern 

a 

a 

South  Western 

it 

ti 

Tallapoosa 

a 

it 

Western 

<i 

it 

ERRATA. 
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JOHNSON  vs.  ANDREWS. 

An  noaowid  negro  was  sold  by  an  administrator,  but  without  warranty 
of  soundness,  and  without  deceit.  The  purchaser  applied  for  an 
injunction  to  prevent  the  collection  of  his  note  given  for  the  pur- 
chase money.    Held,  That  he  was  not  entitled  to  the  injunction. 

In  Equity,  fram  Henry  county.  Decision  by  Judge 
Cabaniss,  at  chambers,  80th  April,  1858. 

This  bill  was  filed  by  the  plaintiff  in  error  to  enjoin  the 
collection  of  a  note  ^ven  by  the  plaintiff  in  error  to 
defendant's  administrators. 

The  bill  alleges  that  said  administrators  sold  a  negro 
girl  about  thirteen  years  old,  as  the  property  of  their  intes- 
tate, at  public  outcry,  and  that  complainant  became  the 
purshaser  at  and  for  the  price  of  nine  hundred  dollars,  for 
which  he  gave  his  note  payable  twelve  months  after  date ; 
that  he  took  a  bill  of  sale,  but  without  warranty  of  sound- 
ness ;  and  there  is  no  allegation  in  the  bill  that  the  admin- 
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istrators  or  heirs  at  law  knew  that  said  negro  was  diseased. 
Bat  the  bill  alleges  that  at  the  time  of  said  sale  the  negro 
had  consumption  and  other  diseases,  of  which  she  died  in 
one  month  and  twenty  days  from  the  day  of  the  sale,  and 
that  she  was  utterly  worthless,  and  that  there  was  ^  total 
feiilure  of  the  consideration  of  said  note;  that  suit  has 
been  brought  against  him  thereon  by  the  administrators, 
and  that  he  has  pleaded  the  above  facts  to  said  action; 
that  said  note  when  collected  will  be  assets  in  the  hands 
of  said  administrators  unadministered,  or  not  yet  paid  over 
to  the  heirs  at  law ;  and  that  if  compelled  to  pay  the  same, 
complainant  will  be  well  nigh  ruined,  as  his  means  are 
limited  and  his  whole  estate  does  not  much  exceed  in  value 
the  amount  of  said  note.  The  heirs  at  law  of  deceased  are 
made  parties  defendants  with  the  administrators,  and  the 
prayer  of  the  bill  is  for  an  injunction,  &c. 

The  Chancellor  refused  to  grant  an  injunction,  and  com- 
plainant's counsel  excepted. 

DoYAL  &  Nolan,  for  plaintiff  in  error. 

Jno.  J.  Floyd,  contra. 

By  ihs  Court. — ^Bbnning,  X,  delivering  the  opinion. 

Was  the  court  below  right  in  refusing  the  injunction? 
We  think  so.  There  was  no  warranty  of  soundness — 
no  deceit — and  if  the  maxim  of  caveat  emptor^  ought  not  to 
apply  in  such  a  case,  is  there  any  case  in  which  it  ought 
to  apply?  We  do  not  know  of  anything  to  prevent  the 
maxim  from  applying  in  the  case.  All  was  fair ;  and  when 
that  is  so,  the  sale  ought  to  stand,  unless  there  is  a  war- 
ranty and  breach.  It  is  to  be  presumed  that  both  seller 
and  buyer  ac^  upon  the  belief  that  the  sale  is  to  stand. 
Not  to  uphold  it  would,  therefore,  be  really  an  inter- 
ference with  the  contract  of  the  parties,  and  with  the  con- 
tract as  they  themselves  understood  it. 

Judgment  affirmed. 
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SMITH  vs.  THE  STATE. 

1.  An  indictment  for  being  the  father  of  a  bastard  child  contained  no 
allegation  that  the  womail  was  a  single  woman.  Heldf  That  the  indict- 
ment was,  nevertheless,  good. 

2.  And  further,  that  evidence  that  she  was  a  single  woman  was  admis- 
sible under  the  indictment. 

3.  A  party  being  convicted  of  a  misdemeanor,  a  motion  was  made  by 
him  for  a  new  trial,  and  in  that  motion,  was  incorporated  a  brief  of 
the  evidence  as  taken  down  by  the  conrt ;  which  brief  was  agreed  to 
by  both  parties  and  approved  by  the  court.  The  motion  was  over- 
ruled and  the  same  brief  was  incorporated  in  a  bill  of  exceptions, 
(which  bill  was  also  agreed  to  by  the  parties  and  sanctioned  by  the 
court,)  and  sent  up  to  the  appellate  court.  That  court  granted  a 
new  trial,  and  on  that  trial,  a  copy  of  this  brief — the  copy  retained 
by  the  lower  court,  under  the  law  on  that  subject — was  offered  as 
secondary  evidence  of  what  a  witness  had  sworn  to,  on  the  first  trial, 
a  foundation  having  been  laid  for  the  introduction  as  secondary  evi 
dence.      Held,  That  the  copy  was  admissible. 

Indictment  for  bastardy,  from  Henry  county.    Tried 
Before  Judge  Cabaniss,  at  April  Term,  1858. 

Noah  Smith,  plaintiff  in  error,  was  indicted  for  bastardy. 

Upon  a  former  trial,  had  at  April  adjourned  Term,  1857, 
he  was  found  guilty,  and  upon  a  writ  of  error  to  the 
supreme  court,  that  court  reversed  the  judgment  of  the 
court  below  and  ordered  a  new  trial.  (See  23d  Geo.  Rep. 
297.)  Upon  the  case  coming  on  again  for  trial,  the  State 
proposed  to  prove  that  Seney  F.  Sears,  the  mother  of  the 
bastard  child  was  a  single  white  womariy  and  counsel  for  the 
defendant  objected  to  this  proof,  on  the  ground  that  it 
was  not  alleged  in  the  indictment  that  she  was  a  single 
white  woman.  The  court  overruled  the  objection  andad- 
mitted  the  evidence,  and  to  this  ruling  defendant  excepted. 

After  the  State  closed,  counsel  for  defedant  tendered  in 
evidence  for  the  purpose  of  impeaching  the  witnesses  on 
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the  part  of  the  State,  the  copy  brief  of  the  evidence^  taken 
on  the  former  trial,  containing  the  testimony  of  the  same 
witnesses,  and  which  copy  was  on  file  in  the  ofl5.ce  of  the 
clerk  of  the  superior  court.  The  original  brief  of  this 
evidence  had  been  transmitted  as  a  part  of  the  bill  of  excep- 
tions to  the  supreme  court,  as  required  by  law,  when  the 
case  went  up  to  that  court,  and  the  copy  proposed  to  be 
read,  was  that  required  by  law  to  be  made  and  filed  by  the 
clerk  in  his  office  upon  transmitting  the  original  to  the 
supreme  court. 

The  State  objected  to  the  introduction  of  this  testimony. 
The  court  sustained  the  objection  and  excluded  the  said 
copy  brief,  and  defendant  excepted. 

The  defendant  having  closed  his  testimony,  the  court, 
among  other  things,  charged  the  jury  "  that  in  criminal 
cases  the  jury  are  the  judges  of  the  law  and  the  facts — 
they  are  sworn  to  give  a  true  verdict  according  to  the 
evidence;  and  the  evidence  upon  which  they  are  to  found 
their  verdict,  was  that  detailed  from  the  stand  by  witnesses, 
and  not  from  statements  of  counsel  outside  the  evidence. 
It  matters  not  what  public  opinion  might  be  as  to  the 
guilt  or  innocence  of  the  defendant,  or  what  any  one  might 
think  of  his  guitt  or  innocence.  Such  opinions  should 
have  no  influence  on  their  minds — ^they  were  under  oath 
to  give  a  true  verdict  according  to  evidence  and  not 
according  to  the  opinions  of  others.  And  so  jealous  was 
the  law  of  the  rights  of  juries  as  the  exclusive  judges  of 
the  facts,  that  a  statute  had  been  enacted  by  the  Legisla- 
ture, prohibiting  the  judges  of  the  superior  court  from 
intimating  to  the  jury  their  opinion  as  to  the  facts  proved ; 
and  if  a  judge  of  the  superior  court  should  so  far  forget 
his  duty  as  to  intimate  to  the  juiy  his  opinion  as  to  what 
facts  were  proved  or  not  proved,  it  would  be  error,  and 
subject  to  correction.  And  in  the  case  before  them,  they 
were  to  look  to  the  evidence,  and  from  it  form  their  opin- 
ion.   Whatever  might  be  the  opinion  of  the  presiding 
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judge  as  to  the  facts,  and  whatever  might  be  the  opinion 
of  the  judges  of  the  supreme  court  as  to  the  facts,  or  the 
individual  opinions  of  the  judges  of  that  court  as  to  the 
&cts,  were  all  matters  with  which  they,  the  jury,  had 
nothing  to  do.  They  wefre  under  oath  to  render  a  true 
verdict  according  to  the  evidence  and  not  according  to 
the  opinons  of  others." 

To  which  charge  counsel  for  the  defendant  excepted. 

The  jury  found  the  defendant  guilty. 

Whereupon  counsel  moved  in  arrest  df  judgment  on  the 
ground  that  it  was  not  alleged  in  the  indictment  that  the 
mother  of  the  baertard  child  was  a  single  white  woman.  The 
motion  was  overruled  and  defendant  excepted. 

Defendant  then  moved  for  a  new  trial  upon  the.  ground 
of  error  in  the  rulings,  decision  and  charge  above  excepted 
to,  and  on  the  further  ground  that  the  verdict  was  con- 
trary to  law  and  evidence — corrtrary  to  the  weight  of 
evidence,  and  contrary  to  the  charge  of  the  court 

The  motion  for  a  new  trial  was  overruled,  and  defend- 
ant excepted. 

Dotal  k  Nolan,  andB.  H.  Ovbrbt,  for  plaintiff  in  error. 

John  J.  Floyd,  contra. 

By  the  cottr^.— Bestnino,  X,  delivering  the  opinion. 

Was  the  court  below  right  in  overruling  the  motion  in 
arrest  of  judgment? 

There  was  no  allegation  in  the  indictment  that  the 
woman  was  a  single  white  woman.  Was  the  want  of  that 
allegation  a  fatal  defect  in  the  indictment  ?  We  think 
not. 

[1.]  The  first  section  of  the  fourteenth  division  of  the 
Penal  Code  is  in  these  words :  "Every  indictment  or  accu- 
sation of  the  grand  jury  shall  be  deemed  sufficiently  tech- 
nical and  correct,  which  states  the  offence  in  the  terms 
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and  language  of  this  Code,  or  so  plainly  that  the  nature 
of  the  oftence  may  be  easily  understood  by  the  jury." 
This  indictment,  we  think,  stated  the  nature  of  the  offence 
so  plainly,  that  it  was  easily  to  be  understood  by  the  jury. 

Ought  the  court  below  to  have  granted  the  motion  for 
a  new  trial  ? 

The  first  ground  of  the  motion  was,  that  the  court 
allowed  the  State  to  prove  that  the  woman  was  a  single 
white  woman. 

[2.]  We  have  already  held,  that  the  indictment,  although 
not  containing  an  allegation  that  she  was  a  single  woman, 
was  good.  If  the  indictment  was  good,  it  must  follow, 
that  it  was  right  to  admit  under  it  any  legal  evidence 
suited  to  establish  the  indictment.  Evidence,  that  the 
woman  was  a  single  woman,  was  manifestly  suited  to  do 
that.     Then,  for  ought  that  we  can  see,  it  was  admissible* 

The  second  ground  was,  that  the  court  excluded  from 
the  jury,  the  copy-brief  of  the  evidence  received  on  the 
former  triaL 

In  support  of  the  exclusion  of  this  copy,  it  was  argued^ 
first,  that  it  was  but  a  copy. 

That  is  true,  but  then  the  original  was  not  accessible. 
That  had  been  sent  up  to  this  court  as  a  part  of  a  case,  (the 
previous  case  between  these  same  parties,)  and  had  become 
a  paper  of  this  court.  There  was,  therefore,  no  way  by 
which  the  State  could  get  the  paper  itbelf  back  into  the 
lower  court.  Consequently,  the  case  became  one  for  a 
resort  to  secondary  evidence,  and  the  copy  retained  in 
the  lower  court,  was,  as  secondary  evidence,  equal  to  a 
eopy  from  this  court;  seeing  that  it  was  a  copy  which 
the  law  required  to  be  retained. 

It  was  argued,  secondly,  that  there  was  no  authority 
for  making  the  original — ^that  the  case  was  not  a  felony, 
and  that  the  authority  to  take  down  the  evidence  is  con- 
fined to  cases  of  felony. 

This  is  all  true.    There  was  no  law  authorizing  the 
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judge  to tako  down  this  evidenoe.  Bathe  did,  in  fuct, 
take  it  down,  and  it,  as  taken  down,  was  afterwards  agreed 
upon  as  true  by  the  parties,  and  approved  as  true  by  the 
court ;  and  this,  for  two  purposes :  one,  a  motion  for  a  new 
trial ;  the  other  a  writ  of  error  to  this  court ;  and  there  is 
law  that  does  both  authorize  and  require  the  evidence  to 
be  so  agreed  upon,  or  so  approved  for  each  of  those  pur- 
poses. The  paper  then  became,  in  reference  to  these  two 
purposes,  an  original  paper,  authorized  and  required  by 
law. 

It  was  argued,  thirdly,  that  even  conceding  that  there 
was  authority  of  law  for  making  the  original,  yet,  that,  as 
that  was  made,  not  for  the  purpose  of  being  read  in  evi- 
dence before  the  jury,  but  for  the  mere  purpose  of  being 
used  before  the  lower  court,  on  the  motion  for  the  new 
trial,  or  before  this  court  on  the  writ  of  error,  the 
original  itself,  would  not,  if  present,  have  been  admissible. 

This  argument,  if  good,  would  equally  exclude  from  the 
jurj',  evidence  taken  down  in  case  of  felony — for  even  in 
such  cases,  the  purpose  of  taking  it  down,  is,  probably, 
that  it  may  be  used  iu  applications  for  pardon  and  res- 
pite ;  not  that  it  may  be  used  as  even  secondary  evidence 
before  the  jury.  But  can  it  be  true  that  the  receivability 
of  a  party's  admission,  or  of  a  court's  judgment,  depends 
on  the  purpose  for  which  the  admission  was  made,  or  the 
judgment  rendered  ?  It  cannot,  we  think,  unless  there 
be  something  restricting  the  admission  or  the  j^idgment 
to  that  special  purpose.  The  test  surely  ought  to  be  no 
more  than  this :  is  it  probable  that  the  admission  admits 
only  what  is  true — ^that  the  judgment  sanctions  only  what 
is  true.  For  the  truth  is  all  that  justice  requires.  And 
taking  this  as  the  test,  the  paper  in  question,  would,  it  is 
certain,  be  admissible.  Is  it  likely  that  the  parties  agreed 
to  anything  as  proved  that  was  not  proved,  even  though 
the  only  purpose  of  this  agreement  was  to  comply  with 
the  requisitions  of  the  law  as  to  new  trials,  and  the  law 
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ai  to  writs  of  error  ?  Is  it  likely  that  the  court  would 
have  approved  as  true,  anything  that  was  not  true,  eveu 
though  the  purpose  of  the  approval  was  merely  to  comply 
with  the  requisitions  of  these  same  laws  ?  Certainly  it  is 
not.  Surely  all  will  agree  that  a  paper  thus  agreed  to  by 
the  parties,  and  approved  by  the  court,  will  be  more  trust- 
worthy on  the  question  what  was  the  evidence  delivered 
on  the  trial,  than  the  daily  fading  recollection  of  persons 
who  happened  to  hear  the  evidence  when  it  was  so  deliv- 
ered. 

We  think,  then,  that  this  last* argument  is  not  any  more 
than  the  first  two,  sufficient. to  show  that  this  copy  ought 
to  have  been  excluded  from  the  jury. 

[8.]  No  other  argument  occurs  to  us  as  sufficient  to 
justify  its  exclusion ;  consequently,  we  think  the  that 
exclusion  of  it  was  an  error. 

The  third  ground  of  the  motion  was  the  statement  of 
the  court  to  the  jury,  that  whatever  might  be  the  opinion 
of  the  judges  of  this  court  on  the  evidence  before  the  jury, 
that  opinion  was  a  matter  with  which  they  had  nothing 
to  do. 

In  respect  to  this  ground  it  is  sufficient  to  say,  that  the 
judges  of  this  court  did  not,  as  a  court,  express  any  opin- 
ion at  all  on  the  evidence  in  the  case.  K  they  had,  it 
would  be  a  grave  question,  whether  it  would  be  true  that 
that  opinion  would  be  a  matter  with  which  the  new  jury 
would  have  ^^  nothing  to  do."  This  court  abstained  from 
passing  any  judgment  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence. 

The  last  ground  in  the  present  motion  was,  that  the 
verdict  was  contrary  to  th^  evidence. 

We  again  abstain  from  rendering  any  judgment  on  this 
ground.  The  exclusion  of  the  copy-brief  of  the  evidence 
makes  it  necessary  that  there  should  be  a  new  trial,  and 
a  new  trial  is  all  that  the  plaintiff  in  error  asks  for,  or  is 
entitled  to.    An  opinion  of  this  court  on  the  evidence  i% 


ATLAIiTTA,  MARCH  TERM,  1859.  25 

Whitlook  vs.  Gaios. 

for  obriooB  reasons,  generally  withheld,  if  it  can  be  with- 
held. 

Judgment  reversed. 


WHTTLOGK  va.  GAIN'S. 

When  the  verdict  is  equitable  and  there  is  evidence  to  support  it,  it 
will  not  be  set  asidoj  for  an  error  in  the  charge,  unless  there  is  a 
motion  for  a  new  trial  with  that  error  as  a  ground  of  the  motion. 

Oomplaint  from  DeKalb  county.    Tried  before  Judge 
Bull,  at  October  Term,  1858. 

Thomas  O.  Gains  brought  suit  in  the  form  of  complaint, 
under  the  act  of  1847,  against  Charles  Whitlock,  on  an 
account  as  follows :     > 
Charles  Whitlock, 

To  Thomas  0.  Gains,  Dn 

1856. 

To  personal  service  and  labor $110  00 

^'    six  months  board  at  $8  00  per  month 48  00 


9158  00 
Plaintiff  introduced  as  a  witness  Seaborn  Cochran,  who 
testified  that  he  was  present  and  heard  the  contract 
between  plaintiff  and  defendant.  Gains  was  to  work 
twelve  months  for  defendant  for  one  hundred  and  ten 
dollars,  and  make  up  all  lost  time,  and  Whitlock  was  to 
furnish  Gains  with  tobacco.  Gains  commenced  work  in 
January,  1856,  and  quit  in  July  following— did  not  know 
why  he  quit. 
Levi  Chewing  testified  that  he  saw  plaintiff  at  work 
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for  defendant  from  January  until  July — ^his  services  were 
worth  ten  dollars  per  month — Whitlock  requested  plaintiff 
to  quit  sometime  in  April  or  May. 

Defendant  proved  by  B.  F.  Shumate,  that  in  July  he 
heard  defendant  request  plaintiff  not  to  leave  and  insisted 
on  his  remaining  and  going  to  work.  Plaintiff  said  he 
would  go,  and  did  leave  in  a  few  days*  This  was  in  July 
—don't  know  why  plaintiff  quit. 

Defendant  also  offered  and  read  in  evidence  a  note 
\^ich  he  held  on  plaintiff  for  9 16  50,  which  he  had  pleaded 
as  a  set-off. 

The  court  chai*ged  the  jury  that  when  parties  make  a 
contract  they  are  bound  by  it. ,  That  in  this  case,  if  the 
contract  was  that  Gains  was  to  work  twelve  months,  and 
left  of  his  own  accord  before  the  time  expired,  without 
Whitlock*s  consent,  he  could  not  recover.  If  Whitlock 
turned  him  off,  then  he  could  recover  the  whole  amount 
agreed  to  be  paid ;  or  if  the  parties  mutually  agree  to 
abandon  the  contract,  then  plaintiff*  could  recover  for  the 
time  he  worked,  and  the  law  presumed  that  the  par- 
ties mutually  agreed  to  abandon  the  contract,  in  the 
absence  of  proof  to  the  contrary. 

To  which  charge  counsel  for  defendant  excepted. 

The  jury  found  for  the  plaintiff  forty-One  dollars  and 
thirty-nine  cents,  and  counsel  for  defendant  assigns  as 
error  the  charge  above  excepted. 

Thos.  J.  W.  HiiiL,  for  plaintiff  in  error. 

Diamond,  contra. 

By  the  Court — ^Bennino,  J.,  delivering  the  opinion. 

The  part  of  the  charge  excepted  to  was  this :  ^'  And  the 
law  presumed  that  the  parties  mutually  agreed  to  abandon, 
the  contract,  in  the  absence  of  proof  to  the  contrary." 

We  are  not  prepared  to  affirm  this  part  of  the  ohargOi 
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but,  nevertheless,  we  think  it  not  a  sufficient  matter  to 
require  the  granting  of  a  new  trial.  There  was  sufficient 
evidence  to  support  the  verdict;  and  the  verdict  was  equi- 
table. One  man  ought  not  to  enjoy  another  man's  services 
without  paying  something  for  them. 

There  was  no  motion  for  a  new  trial,  consequently,  we 
are  not  under  the  constraint  of  the  new  trial  act  of  1854. 

Judgment  affirmed. 


COHEN  vs.  MANCO. 

The  plaintiff  in  attachment  ought  to  sign  his  affidavit,  and  if  'he  does 

not,  the  defect  is  not  amendable. 

f 

Attachment  from  Whitfield  county.  Decision  by  Judge 
Tkippb,  at  October  Term,  1858. 

John  L.  Cohen  sued  out  an  attachment  against  Martin 
Mance,  an  absent  debtor.  At  the  term  of  the  superior 
court  to  which  the  attachment  was  returnable,  counsel 
for  defenant  moved  to  dismiss  the  case,  on  the  ground 
that  there  was  no  affidavit  as  required  by  law. 

The  paper  or  writing  purporting  to  be  the  affidavit 
made  by  plaintifi^,  prior  to  suing  out  the  attachment,  was 
not  signed  or  subscribed  by  him,  but  was  as  follows: 

State  of  Georgia,    1     J.  L.   Cohen  comes^  before  the 
Whitfield  County.  /  undersigned,  and  on  oath  says  that 
Martin  Manco  is  indebted  to  him,  the  deponent,  in  the 
sum  of  one  hundred  and  thirteen  dollars  and  forty  cents, 
dne  on  settlement  of  account ;  and  that  said  Martin  Manco 
resides  out  of  this  State. 
Sworn  to  before  me  this  tenth  day  of  August,  1858. 
W.  H.  Stansbll,  J.  P. 
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The  court  granted  the  motion,  dismissing  the  attach- 
ment on  the  gronnd  therein  stated,  and  holding  further 
that  the  affidavit  was  not  amendable.  To  which  decision 
plaintiff  excepted. 

Staksbll  represented  by  Walker,  for  plaintiff  in  error. 
Johnson  &  Jackson,  contra. 

By  the  Court — ^Bbnning,  J.,  delivering  the  opinion. 

Was  the  court  right  in  holding,  first,  that  the  affidavit 
ought  to  have  been  signed  by  the  plaintiff;  secondly,  that 
the  defect  of  a  want  of  his  signature  was  not  amendable  ? 
We  think  it  was. 

The  attachment  act  says,  that "  before  process  of  attach- 
ment shall  issue,  the  party  shall  make  affidavit^"  &c.  Acts 
of  1856,  25.  An  affidavit  is  an  oath  in  writing,  signed  by 
the  party  making  it.  What  is  not  so  signed,  is  not  enti- 
tled to  be  called  an  affidavit. 

Then,  the  act  gives  the  form  of  the  "  affidavit,"  and  in 
that  form  a  place  seems  left  for  the  signature  of  the  plain- 
tiff.—76.  85.  , 

The  old  attachtnent  act  merely  used  the  word  oath 
and  yet  the  construction  of  it  was,  that  the  oath  must  bo 
one  in  writing,  signed  by  the  party  taking  it. 

We  think,  then,  that  the  affidavit  ought  to  have  been 
signed  by  the  plaintiff. 

The  act,  in  the  provision  it  makes  for  amendments, 
mentions,  expressly,  the  attachment,  the  bond  and  the 
declaration,  but  is  silent  as  to  the  affidavit.  This,  we 
think,  significant  of  an  intention,  that  the  affidavit  was 
to  be  not  amendable. 

So  we  think  that  the  court  was  right  on  both  questions. 

Judgment  affirmed. 
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SULLIVAK,  CABOT  &  CO.  vs.  ROME  R.  R.  CO. 

When  a  motion  for  a  non^Buit  is. made  in  the  circuit  court  and  refused 
and  the  decision  is  excepted  to  and  reversed  in  the  supreme  court 
it  is  competent  for  the  plaintiff  to  amend  hi^  writ,  so  as  to  make  it 
correspond  with  his  proof,  at  the  time  when  application  is  made, 
npon  the  return  of  the  remtttitur*  to  enter  the  judgment  of  the  court 
upon  the  minutes  of  the  circuit  court 

Case,  from  Floyd  county.  Decision  by  Judge  Ham- 
MOND,  at  August  Term,  1858. 

Upon  a  motion  made  that  the  judgment  of  the  supreme 
court  be  ientered  on  the  minutes  of  the  superior  court  and 
be  made  the  judgment  of  that  court,  counsel  for  plaintiffs 
moved  to  amend  their  declaration ;  said  amendment  charg- 
ing defendant  with  luireasonable  delay  in  delivering  the 
cotton  at  Kingston  and  Augusta,  and  alleging  that  defend- 
ant undertook  and  contracted  to  deliver  the  cotton  in  a 
reasonable  time  at  Kingston  and  Augusta.  (See  25  Geo. 
Reports,  228.) 

The  court  refused  to  allow  the  amendment,  and  counsel 
for  plaintiffs  excepted. 

J.  W.  H.  Underwood,  for  plaintiffs  in  error. 

PRINTTJP,  and  Shropshire,  contra. 

By  the  Court — ^Lumpkik,  J.,  delivering  the  opinion. 

When  this  case  was  first  tried  in  tha  circuit  court,  the 
defendant,  that  is,  the  Rome  Railroad  Company,  moved 
for  a  non-suit.  The  application  was  refused — ^the  defend- 
ant excepted  and  brought  his  writ  of  error  to  this  court. 
(25  Geo.  Rep.  228.)    Wq  reversed  the  judgment  of  the 
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court  below ;  and  when  the  remittitur  was  sent  back,  a 
motion  was  made  by  the  defendant  to  enter  the  judg- 
ment of  Reversal  on  the  minutes  of  the  court. 

Cotemporaneously  with  this  motion  the  plaintiff  asked 
leave  to  amend  his  declaration,  so  as  to  make  it  corres- 
pond with  his  proof.  This  was  denied,  and  Sullivan, 
Cabot  &  Co.  excepted. . 

We  think  the  amendment  should  have  been  allowed. 
Suppose  the  circuit  judge,  in  the  first  instance,  should 
have  granted  the  non-suit,  would  it  not  have  been  com- 
petent for  the  plaintiff  to  have  amended  his  writ  so  as  to 
make  it  conform  to  the  case  as  proven  by  the  testimony  7 
Most  assuredly  the  judgment  of  reversal  by  this  court 
could  not  do  more  than  this.  It  does  not  terminate  a 
case  jproprio  vigore,  but  our  judgments  have  to  be  carried 
into  effect  by  the  circuit  court.  Here,  then,  is  a  stage  of 
the  proceeding  at  which  it'  is  the  right  of  the  party  under 
the  statute,  to  amend  his  pleadings.  And  the  law  is  good. 
It  saves  delay  and  cost — two  of  the  greatest  evils  attendant 
on  the  administration  of  justice. 

Judgment  reversed. 


CUNNINGHAM  vs.  RICE. 

The  doctrines  of  Nfygatt  and  others  vs.  Goetchitis,  [20  Geo.  Rep.  S50,) 
reviewed  and  re-afSrnied. 

In  Equity,  in  Floyd  superior  court.    Decision  by  Judge 
Hammond,  at  chambers,  Dec.  9, 1868. 

The  defendant  in  error,  John  H.  KtcC)  filed  this  bill  to 
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enjoin  plaintiff  in  error,  C.  T.  Cunningham,  from  erecting 
a  steam  flouring  mill  in  the  city  of  Rome. 

The  allegations  of  the  hill  were,  that  complainant's 
residence  was  about  300  feet  from  the  site  of  the  proposed 
mill — a  street  intervening — ^that  said  mill  would  be  a 
nuisance  to  complainant — the  smoke,  sparks  and  soot 
therefrom  would  greatly  disturb  and  iwinoy  himself  and 
family,  and  seriously  diminish  the  value  of  his  property. 

The  bill  was  sworn  to  and  supported  by  the  affidavit  of 
a  numt)er  of  respectable  and  intelligent  citizens  of  the 
city  of  Rome. 

The  Chancellor  granted  the  injunction. 

Defendant  fi.ed  his  answer  admitting  the  facts  as  to  his 
intention  to  build  said  mill,  and  the  situation  of  the  pre- 
mises as  stated  in  complainant's  bill,  but  denying  that 
said  mill  would  be  any  nuisance  or  injury  to  him  or  his 
property,  and  that  his  fears  and  apprehensions  in  relation 
to  the  injury  and  annoyance  from  the  sparks,  smoke,  noise 
and  soot,  were  imaginary  and  fanciful — ^that  defendant's 
own  residence  was  nearer  the  site  of  the  proposed  mill 
than  complainant's  ;  and  that  if  he  thought  or  believed 
that  it  would  do  complainant  any  injury  he  would  not 
build  it. 

Defendant,  in  support  of  his  answer,  had  the  certificate 
of  a  number  of  respectable  citizens  of  Rome,  to  the  effect 
that  in  their  opinion  the  proposed  mills  would  not  injure 
complainant's  property ;  and  that  the  annoyances  con- 
templated from  the  erection  of  said  mills,  would  not,  in 
-their  judgment,  be  experienced  by  him.  Upon  the  filing 
of  his  answer,  defendant  moved  to  dissolve  the  injunction. 
The  court  overruled  the  motion  and  held  up  the  injunc- 
tion and  defendant  excepted. 

Underwood  k  Smith,  for  plaintiff  in  eiror. 

T.  W".  Albxandbr,  contra. 


t 
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By  the.  GourL — ^Lumpkin  J.  delivering  the  opinion. 

In  Mygatt  et  al.  vs.  Goetchius,  (20  Geo.  Rep.  850,)  this 
court  held  that  when  taking  the  bill  and  answer,  the 
structure  complained  of  will  not  prima  facie,  constitute 
a  nuisance— the  injunction  will  not  be  continued;  but 
that  the  party  will  proceed  at  his  peril — ^the  whole  subject 
being  under  the  control  of  the  jury  at  the  hearing. 

We  re-afflrm  the  doctrines  of  that  case,  and  agree  that 
it  fully  covers  and  contl'ols  this.  Indeed,  this  is  a  much 
weaker  case  than  that. 

Judgment  reversed. 


MITCHELL  V8.  COX. 

If  H.  dies  in  Arkansas  and  there  is  a  creditor  of  the  deceased  in  -Gebr* 
gia,  and  assets  belonging  to  the  estate  here,  and  the  estate  of  H.  be 
ioBolvent,  the  creditor  in  this  State  is  entitled  to  receive  his  pro  rata 
share  of  the  entire  fund  in  both  States  ;  and  neither  justice  nor  the 
courtesy  of  States  requires  that  the  surplus  be  transmitted  by  the 
ancillary  administrator  here  to  the  principal  administrator  in  Arkan- 
sas. 

.  In  Equity,  from  Floyd  superior  court    Tried  before 
Judge  Hammonb,  at  February  Term,  1859. 

This  was  a  bill  filed  by  John  Cox  against  Daniel  B, 
Mitchell,  and  its  allegations,  m  substance,  are : 

That  one  White  E.  Harden,  formerly  of  Floyd  county, 
Georgia,  was  indebted  to  complainant  by  note  and  account- 
some  two  or  three  hundred  dollars,  and  being  so  indebted 
he  removed  to  the  State  of  Arkansas,  where  he  died  intea- 
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tate,  and  probably  insolvent,  some  time  in  the  year  18^7. 
That  letters  of  administration  on  Harden's  estate  have 
been  taken  ont  in  Arkansas,  and  the  administrator  has 
refased  to  pay  complainant's  demands.  That  Daniel  R. 
Mitchell,  of  the  county  of  Floyd,  has  in  his  hands  money 
or  effects  belonging  to  said  Harden  of  the  value  or  amount 
of  over  four  hundred  dollars;  that  no  administration  has 
been'  taken  out  in  Georgia,  and  that  complainant  knows 
of  no  other  fund  or  property  out  of  which  to  obtain  satis- 
&ctiou  and  payment  of  his  demands,  except  those  in  the 
hands  of  Mitchell ;  and  that  Mitchell  has  been  paying  off 
some  of  the  debts  against  the  estate  of  said  Harden ;  and 
that  complainant  has  applied  to  Mitchell  for  payment  of 
his  claims,  which  Mitchell  refused  to  pay. 

The  prayer  of  the  bill  is  that  Mitchell  may  answer  and 
set  forth  what  funds  dr  effects  he  has  in  band  belonging 
to  Harden,  the  deceased ;  what  debts  of  said  Harden  he 
has  paid,  and  when  and  to  whom ;  and  that  he  be  enjoined 
from  paying  over  any  money  or  effects  in  his  hands  belong- 
ing to  said  deceased,  to  any  person ;  but  that  he  be  decreed 
to  hold  the  same,  subject  to  the  further  order  of  the  court. 

There  was  an  amendment  to  the  bill  praying  that  sum- 
mons of  garnishment  be  issued  requiring  one  Alfred  Buff- 
ington,  (the  debtor  of  Harden,  and  whose  note  was  in 
Mitchell's  hands  for  collection,)  to  answer  on  oath  what 
he  was  indebted  to  said  deces^sed,  or  what  effects  he  had 
in  hand  belonging  to  him. 

Defendant  demurred  to  this  bill.  He  also  filed  a  plea^ 
averring  that  at  the  time  of  Harden's  death,  he,  deceased, 
was  a  citizen  of  Arkansas ;  that  he  died  in  October,  1857 ; 
and  that  administration  on  his  estate  has  been  granted 
there  to  one  John  Hardcastle.  That  defendant  is  a 
practicing  attorney  at  law,  and  in  the  latter  part  of  1858, 
said  administrator  placed  in  his  hands  for  collection  a 
note  on  one  Alfred  Buffington,  for  four  hundred  and 
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seven  dollars,  payable  to  the  said  Harden.  That  in  pur- 
suance of  instructions  from  said  administrator,  he  had  a 
settlement  with  Baffington,  who  had  counter  demands 
against  deceased ;  and  upon  said  settlement,  made  13th 
July,  1858,  and  before  said  bill  was  filed,  Buffington  paid 
to  defendant  the  balance  found  due  after  deducting  his 
claims,  and  this  is  the  fund,  and  only  fund,  in  defendant's 
hands  belonging  to  said  deceased,  &c. 

The  case  coming  on  to  be  heard  upon  the  demurrer 
'  and  plea,  the  presiding  judge  overruled  the  same,  and 
ordered  defendant  to  answer.     To  which  decision  counsel 
for  defendant  excepted. 

IJnderwood  &  Smith,  for  plaintiff  in  error. 
D.  S.  Printup,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

Whether  Mitchell  holds  the  note  of  Buffington,  belong- 
ing to  the  estate  of  White  E.  Harden,  or  the  proceeds 
which  stand  in  tha.  place  of  it,  makes  no  difference* 
In  the  settlement  of  the  note  he  was  justifiable  in  allowing 
as  a  set-off,  or  part  'payment,  the  counter  claims  held  by 
Buffington  against  Harden.  He  could  not  have  compelled 
payment  of  Buffington,  except  for  the  excess.  But  as  to 
the  surplus,  if  there  be  any,  the  courtesy  between  States 
does  not,  we  apprehend,  extend  so  far  as  to  require  this 
fond  to  be  transmitted  to  the  State  of  Arkansas,  and  force 
the  creditor  in  this  State  to  go  there  to  collect  his  debt. 
On  the  contrary,  we  rather  think  that  the  fond  should  be 
impounded  here,  until  Cox  can  receive,  at  least,  his  pro 
rata  share  of  the  entire  assets  of  the  deceased,  provided 
the  estate  is  insolvent.  If  the  estate  be  solvent,  then, 
there  need  be  no  controversy  ;  but  the  whole  amount  of 
the  money  here  should  go  to  the  creditor  here.  All  that 
justice  demands  is,  that  when  an  estimate  is  made  of  the 
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whole  estate  of  Harden — ^if  the  part  coming  to  the  claim 
of  Coz  would  be  lees  than  the  fund  in  Georgia — ^in  that 
eyenty  for  the  overplus  to  be  sent  by  the  ancillary  admin- 
istrator here,  to  the  principal  administrator  in  Arkansas. 
We  are  not  prepared  to  say  that  even  this  is  not  going 
too  fax. 

We  see  no  reason  for  reversing  the  circuit  judge. 
Judgment  affirmed. 


MONCAS  vs.  STACKS  &  LEDBETTER. 

A,  as  principal,  and  B  as  security,  make  a  note  to  0.  B  takes  np  the 
note  and  endorses  it  in  the  second  instance  to  D.  A  is  sued  to  insol- 
yency  by  D — making  no  defence.  An  action  will  lie  against  B  at 
the  instance  of  D,  to  recover  upon  the  endorsement. 

Assumpsit,  in  Paulding  superior  court.  Decision,  on 
demurrer,  by  Judge  Hammond,  October  Term,  1868. 

This  was  an  action  of  assumpsit  by  John  K.  Moncas, 
for  the  use  of  another,  against  John  Stacks  and  John 
Ledbetter,  to  recover  the  sum  of  9319  00,  besides  inter- 
est on  several  promissory  and  sealed  notets. 

The  declaration  alleged  that  these  notes  were  originally 
made  to  Henry  Peck  or  bearer,  and  signed  by  one  Eli  C. 
Beeves  and  said  Stacks,  but  that  Stacks  was  only  secu- 
rity, and  that  he  paid  ofi  said  notes  as  security  and  took 
lip  and  acquired  possession  of  the  same,  and  afterwards, 
for  a  valuable  consideration,  said  Stacks  and  Ledbetter 
as  his  security,  endorsed  said  notes  to  plaintiff.  And  the 
declaration  farther  alleged  that  if  said  notes  were  paid  off 
by  Beeves  or  Stacks  at  the  time  they  were  endorsed 
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and  delivered  to  plaintiff,  said  payment  was  well  known 
to  said  Stacks  and  Ledbetter,  and  that  they  are  therefore 
liable  thereupon.  The  declaration  farther  alleges  that 
plaintiff  sued  Reeves  to  insolvency  on  daid  notes  in  the 
State  of  Korth  Carolina,  and  that  the  same  are  wholly 
unpaid  by  said  Reeves  or  any  other  person. 

Defendants  demurred  to  the  declaration.  The  court 
sustained  the  demurrer,  and  dismissed  the  action  and 
plaintiff  excepted. 

It  was  agreed  by  counsel  in  the  case  that  the  pleas  of 
the  statute  of  limitations,  and  of  notice  from  Stacks  as 
security,  to  plaintiff  to  sue  Reeves,  the  principal,  which 
he  failed  to  do  within  three  months,  were  filed. 

Buchanan,  Brotles  and  Alexandbr,  for  plaintiff  in 
error. 

Chisolm,  and  Fielder,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

It .  seems  that  Eli  C.  Reeves  as  principal,  and  John 
Stacks  as  security,  made  and  delivered  to  one  Henry  Pecky 
divers  promissory  notes  and  bonds.  That  subsequently, 
Stacks  tbok  up  these  papers,  and  together  with  one  John 
Ledbetter^  endorsed  them  for  a  valuable  consideration  to 
John  K.  Moncas,  to  be  liable  in  the  second  instance. 
That  Reeves,  the  maker,  has  been  sued  to  insolvency, 
and  this  action  is  brought  to  recover  the  amount  of  said 
notes  and  bonds  from  Stacks  and  Ledbetter.  The  defend- 
ants on  the  trial  demurred  to  the  declaration  and  insist- 
ed that  as  these  notes  and  bonds  had  been  taken  up  by 
Stacks,  they  could  not  be  again  put  into  circulation  by 
him.  After  argument  the  court  non-suited  the  plaint!^ 
who  excepted,  and  now  complains  of  said  ruling  as  error. 

In  the  judgment  of  this  court  a  non-suit  should  not 


ATLANTA,  MARCH  TERM,  1859.  8T 

Moncas  vs.  Stacks  &  Ledbetter. 

have  been  awarded  in  this  case.  It  is  distinguishable 
from  the  case  of  Micklebury  and  Mobley  against  Shannon, 
administrator,  (25  Geo.  Rep.  237.)  In  that  case,  Blakely, 
tbe  apparent  principal,  never  was  liable  npon  the  note. 
The  consideration  for  which  it  was  given  had  entirely 
fiiiled.  It  was  for  the  hire  of  a  negro,  which  was  never 
delivered.  May,  the  security  of  Blakely,  having  by  some 
means  possessed  himself  of  the  note,  re-issued  it.  This, 
we  held,  he  could  not  do.  May  could  not,  by  his  own 
act,  change  the  original  contract  and  convert  Blakely 
without  his  consent,  into  a  security  for  him. 

But  in  this  case,  Eli  C  Beeves  was  primarily  liable,  and 
he  has  never  discharged  this  debt. 

So,  too,  it  differs  from  the  case  of  Beck  against  Robley, 
cited  in  25th  Georgia,  from  Henry  Blackstone's  reports. 
To  have  sanctioned  the  re-issue  of  the  draft,  there  would 
have  changed  the  relation  and  character  of  the  parties  to 
the  contract  as  well  as  their  relative  liabilities. 

Here,  as  already  stated.  Reeves  was  the  person  first 
bound — Stocks  was  his  security  only — Stocks  took  up 
the  notes  and  bonds,  and  endorsed  them  to  the  plaintiff. 
Beeves  has  been  sued  to  insolvency  and  made  no  defence, 
and  suit  is  now  brought  against  Stocks  and  Ledbetter, 
charging  them  with  the  payment  of  these  claims  in  the 
terms  of  their  contract.  Are  they  not  estopped  from 
setting  up  the  plea  that  the  negotiability  of  these  papers, 
destroyed  by  being  taken  up  by  Stocks,  who,  as  security, 
was  not  only  authorized  but  bound  to  take  them  up  ? 

It  is  not  a  strained  position  to  assume  that  from  the  facts 
of  this  case  it  may  legally  be  inferred  that  Reeves  agreed 
with  Stocks,  that  the  notes  and  bonds  sued  on,  when  taken 
up  by  him,should  not  be  treated  as  funciuSy  but  tliat  ihey 
might  be  re-issued,  with  a  view  to  the  re-imbursement  of 
his  security.  Reeves  has  abided  by  his  undertaking.  He 
has  been  sued  as  maker  upon  these  papers,  and  not  con- 
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troverted  the  title  of  Moncas,  as  derived  througH  the 
endorsement  of  Stocks. 

Why  should  Stocks  be  permitted  to  deny  the  validity 
and  vitality  of  the  instruments  sued  on  ? 

Judgment  reversed. 


EDMONDS'  EX'ES  vs.  GOODWTKT  AND  GOOD  W^YN. 

NotwithBtanding  fraud -and  coacealment  is  a  good  reply  to  the  plea  of 
the  statute  of  limitatiocs,  still,  where  the  demand  is  thirty  years  old, 
and  the  creditor  has  been  grossly  negligent  in  not  ferreting  ont  the 
fraud,  equity  will  not  lend  its  aid  in  such  a  case. 

Equity,  in  Coweta  superior  court.    Decision  on  demur- 
rer, by  Judge  Hammond,  at  September  Term,  1858. 

This  was  a  bill  filed  by  plaintiffi  in  error  as  executors  of 
of  the  last  will  and  testament  of  Thos.  Edmonds,  deceased, 
late  of  Dinwiddle  county  in  the  StUte  of  Virginia,  against 
the  defendants  in  error,  of  the  county  of  Coweta,  in  the 
State  of  Georgia,  seeking  to  enforce  and  recover  satisfac- 
tion of  certain  judgments  obtained  in  the  State  of  Vir- 
ginia against  Burwell  Goodwyn,  the  defendants'  testator. 
"  The  bill  alleges  that  these  judgments  were  recovered 
7th  April,  1830 ;  and  that  said  Burwell  Goodwyn,  to 
injure  and  defraud  complainants,  and  defeat  the  payment 
and  collection  of  said  judgments,  caused  his  property,  or 
certain  portions  thereof,  to  be  sold  at  public  sale  by  the 
sheriff  of  Dinwiddle  county,  in  the  State  of  Virginia,  and 
bought  in  clandestinely  and  fraudulently,  by  one  Oliver, 
with  said  Burwell's  own  money,  and  for  the  benefit  of 
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said  BarweU  and  family ;  and  after  said  sale  the  property 
returned  to,  and  remained  in  possession  of  his  family,  and 
was  nominally  held  and  claimed  by  Mrs.  Elizabeth  Good- 
wyn,  the  mother  of  said  Burwell.  That  more  success- 
fiilly  to  carry  out  this  fraudulent  scheme,  the  said  Eliza- 
beth pretended "  to  execute  her  last  will  and  testament, 
bequeathing  said  property,  consisting  of  slaves,  to  Napo- 
leon B.  Goodwyn,  a  son  of  Burwell  and  grand-son  of  said 
Elizabeth,  but  that  the  said  Burwell  continued  in  posses- 
sion of  said  negroes  until  his  death  in  the  year .  That 

after  his  death  the  said  negro  slaves  went  into  the  posses- 
sion of  Nancy  Goodwyn,  his  widow;  and  she,  with  Napo- 
leon B.  Goodwyn,  her  son,  has  held  said  slaves  ever  since, 
and  still  holds  them,  without  administration  on  said  Bur- 
well's  estate ;  such  failure  to  administer  being  a  part  of 
the  plan  to  conce^  and  consummate  the  said  fraud,  and 
to  hold  out  to  the  world  that  said  Burwell  owned  no  prop- 
erty at  the  time  of  his  death.  That  afterwards,  the  said 
Nancy  Goodwyn  with  her  family,  including  Napoleon, 
removed  from  the  State  of  Virginia,  to  Coweta  cpunty, 
in  the  State  of  Georgia,  and  brought  with  them  the  said 
slaves.  That  matters  thus  stood  when  Napoleon  B.  came 
of  age,  and  he  brought  suit  against  his  mother,  the  said 
Nancy,  for  these  slaves,  which  suit  is  still  pending,  and 
who  is  defending  said  action  upon  the  ground  of  the  stat- 
ute of  limitations,  and  that  said  sherifTs  sale  and  will  of 
Elizabeth  Goodwyn  were  all  a  pretext  and  arrangement 
to  secure  said  negroes  to  Burwell  Goodwyn  and  his  family, 
and  to  protect  the  same  from  his  creditors.  That  such 
was  the  condition  of  things  until  the  spring  of  1857,  when 
Napoleon  returned  to  Virginia  with  a  view  of  looking  up 
evidence  to  support  his  suit  for  said  negroes,  then  pend- 
ing against  his  mother  ;  when  meeting  with  complainants 
he  informed  them  of  the  aforesaid  facts,  which  was  the 
first  time  they  had  ever  discovered  said  fraud. 
The  prayer  of  the  bill  is,  that  defendants  be  decreed  to 
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pay  and  satisfy  the  judgments  aforesaid,  out  of  the  negroes 
in  their  possession,  belonging  to  the  estate  of  said 
Burwell  Goodwyn,  deceased,  and  which  were  thus  sold, 
held  and  remained  as  aforesaid,  for  the  purpose  of  defraud- 
ing complainants  and  defeating  their  judgment  claims. 

Defendants  filed  a  demurrer  to  this  bill,  and  for  cause 
of  demurrer  alleged : 

1.  That  there  is  no  equity  in  said  bill. 

2.  That  the  complainants  have  an  adequate  and  full 
remedy  at  law. 

3.  That  complainants'  cause  of  action  as  set  out  in  their 
said  bill,  is  stale  and  barred  by  lapse  of  time. 

4.  That  the  cause  of  action  did  not  accrue  within  five 
years  before  the  filing  of  said  bill. 

5.  That  the  judgments  which  are  sought  to  be  recov- 
ered are  the  judgments  of  another  State,  and  have  not 
been  obtained  within  five  years  next  before  the  commence- 
ment of  this  suit,  and  are  consequently  barred  by  the 
statute  of  limitations. 

After  argument  the  court  sustained  the  demurrer,  and 
dismissed  complainants'  bill,  and  counsel  excepted. 

B.  Jff.  Hill,  for  plaintiflT  in  error. 

Freeman,  and  Simms,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

This  is  an  attempt  to  enforce  a  foreign  judgment,  thirty 
years  old,  against  certain  persons  in  this  State.  T6  the 
plea  of  the  statute  of  limitations,  the  complainant  replies 
that  while  it  is  true  that  he  had  a  cause  of  action  upon 
his  judgment  against  the  estate  of  Burwell  Goodwyn,  the 
debtor,  that  he  had  none  which  he  could  enforce  against 
the  defendants,  until  the  fraudulent  concealment  of  cer- 
tain property  by  them>  belonging  to  Burwell  Goodwyn^ 
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was  recently  discovered.  Let  this  pass  for  as  much  as  it 
is  worth.  We  rather  think  it  was  a  sufficient  reply  to  the 
plea. 

Burwell  Goodwyn  resided  in  the  State  of  Virginia  when 
this  property  was  sold  by  the  sheriff  as  his  property. 
There  the  creditor  has  lived.  The  property,  when  sold, 
went  immediately^  back  into  the  possession  of  Burwell 
Groodwyn,  the  defendant  in  execution,  and  remained  there 
as  long  as  he  lived,  and  has  been  in  the  possession  of  his 
&mily  ever  since.  Here  was  a  badge  of  fraud,  open  and 
notorious,  which  should  have  put  the  creditor  upon  inquiry 
whether  the  pretended  sale  was  not  a  sham  ;  and  whether 
the  money  of  Burwell  Goodwyn,  and  not  of  Mrs.  Eliza- 
beth Goodwyn,  his  mother,  did  not  go  to  pay  for  the 
property. 

While,  then,  we  admit  that  the  fraud,  until  discovered, 
will  prevent  the  statutory  bar  from  attaching,  yet  there 
must  be  reasonable  diligence  on  the  part  the  creditor  to 
detect  the  fraud.  That,  we  think,  is  wanting  in  this  case ; 
and  that  the  want  of  it  is  fatal  to  the  complainants'  right 
to  recover,  if  there  was  no  other  reason. 

Judgment  reversed. 


JONES  vs.  SMITH. 

A  trial  in  the  justice  court  took  place  on  the  27th  day  of  -November, 
1857,  and  the  party  cast  filed  his  petition  for  certiorari^  on  the  26th 
of  May,  1858.  Held^  That  the  certiorari  was  not  applied  for  within 
six  months  ^  from  and  after  the  trial,"  as  required  by  the  law. 

Certiorari,  in  Floyd  superior  court.    Decision  by  Judge 
Hahmond,  February  Term,  1859. 
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William  K.  Smith  sued  Dudley  S.  Jones  in  a  justice 
court  on  a  promissory  note,  for  forty-one  dollars  and 
ninety-one  cents,  dated  18th  January,  1850,  payable  one 
day  after  date.  Defendant  plead  payment  and  set-ofi^  and 
ofiered  in  evidence  a  receipt  from  plaintiff  for  an  order  on 
one  Eddleman,  for  a  note  on  F.  C.  Brannan,  for  fifty  dol- 
lars ;  also  for  a  receipt  of  fifty-one  dollars  and  seventy 
cents  worth  of  medicine,  on  L.  W.  Hicks  &  Co. ;  specify- 
ing that  said  note  and  medicine  were  to  be  held  by  Smith 
as  collateral  security,  and.  applied  to  the  note  sued  on. 

The  proof  was  that  Smith  received  the  medicines  from 
Hicks  &  Co.,  but  that  they  were  unsaleable,  and  only 
about  three  dollars  worth  had  been  sold.  The  jury,  in 
the  justice  court  upon  this  testimony,  found  for  the  defend- 
ant eight  dollars  and  fifty-six  cents.  And  Smith  sued 
out  ceriiorarij  to  have  the  verdict  set  aside,  and  for  a  new 
trial. 

At  the  hearing  in  the  superior  court,  counsel  for  Jones 
moved  to  dismiss  the  certiorari^  on  the  ground  that  appli- 
cation therefor  was  not  made  within  the  period  allowed 
and  provided  by  law,  and  that  he  had  no  notice  of  the 
same.  The  trial  in  the  justice  court  was  27th  November, 
1857 ;  the  petition  and  affidavit  for  certiorari  was  filed  in 
the  clerk's  office  28th  May,  1858,  and  the  certiorari  issued 
Slat  of  same  month.  The  court  overruled  the  motion  to 
dismiss,  and  sustained  the  certiorari^  and  ruled  a  new  trial 
in  the  justice  court,  and  counsel  for  Jones  excepted. 

R.  D.  Harvey,  for  plaintiff  in  error. 

FoucHE,  and  Printup,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

We  hold  that  the  court  was  clearly  wrong  in  deciding 
that  the  certiorari  was  applied  for  within  six  months  "from 
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and  after  the  trial/'  as  the  party  is  bound  by  law  to  do. 
(Cobb,  528.) 

The  trial  took  placid  on  the  27th  of  November,  1857 ; 
and  the  petition  for  certiorari  was  filed  the  28th  of  May, 
1858.  Count  the  six  months  as  beginning  to  run  the  day 
after  the  trial,  namely,  the  28th  of  November,  and  the 
six  months  would  be  out  at  the  end  of  the  27th  of  May. 
You  cannot,  of  course,  count  the  28th  of  November  and 
the  28th  of  May ;  but  must  include  one  and  exclude  the 
other.  Btit  a  proper  construction  of  the  act  would  require 
the  count  to  begin  on  the  27th  of  November.  "  From 
and  after,"  are  the  words  of  the  statute. 

As  to  the  enumeration  of  the  days  of  the  several  months, 
that  is  never  done,  when  the  count  is  by  months. 

Judgment  reversed. 


SMITH  vs.  GEORGE. 

Where  A  and  B  have  been  working  for  G  under  the  employment  of  D, 
and  distrnsting  the  ability  of  D  to  pay  them,  refuse  to  go  on ;  and  to 
induce  them  to  do  bo,  G  agrees  to  pay  them  himself,  or  see  them 
paid  ;  this  promise  may  include  what  is  due  for  past  as  well  as 
future  services. 

In  order  to  bind  a  contract  made  with  a  minor,  it  is  not  necessary  that 
their  parent  be  present.  It  is  enough  if  the  father  or  mother  subse- 
quently ratify  the  agreement. 

Complaint,  in  Floyd  superior  court.  Tried  before  Judge 
Hammond,  February  Term,  1859. 

This  was  an  action  brought  by  Mrs.  Sarah  George, 
against  William  B.  Smith,  to  recover  two  hundred  and 
sixteen  dollars  for  the  wdrk  and  labor  of  her  two  sons, 
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Jarrett  and  Joshua,  alleged  to  have  been  done  and 
bestowed  in  and  about  the  erection  of  a  bridge.  The 
demand  was  in  the  form  of  an  account,  as  follows  : 

Wm.  E.  Smith, 

To  Sarah  George,  Dr. 

1852. 
To  work  and  labor  done  by  son  Jarrett  from 

1st  April  to  25th  Dec,  at  $12  per  month,       $108  00 
To  work  and  labor  done  by  son  Joshua,  from 
1st  April  to  25th  Dec,  at  $12  per  month,        $108  00 


$216  00 

Plea,  the  general  issue. 

It  appeared  that  one  Brown  contracted  to  build  a  bridge 
for  defendant  across  the  Etowah  river.  That  he  under- 
took the  job  at  a  stipulated  price ;  employed  laborers  and 
workmen,  and  amongst  others  Jarrett  and  Joshua  George, 
minor  sons  of  plaintiff.  There  was  testimony  that  the 
hands,  or  some  of  them,  doubting  Brown's  ability  to  pay 
them,  made  complaint  and  were  about  to  quit  the  work, 
when  defendant  made  some  promise  that  if  they  would 
work  on  he  would  pay  them,  or  see  them  paid.  The  evi- 
dence was  somewhat  conflicting  on  this  point.  Plaintiff 
proved  that  her  boys  worked  at  the  bridge  about  five 
months,  and  that  the  services  of  one  was  worth  about  $10 
per  month,  the  other  about  $8. 

The  defendant  requested  the  court  to  charge  the  jury 
that  he  could  not  be  liable  for  more  than  the  work  done 
by  the  boys  after  his  promise  to  pay.  The  court  charged 
that  this  was  so,  unless  defendant  agreed  and  promised 
at  the  time  to  pay  for  the  whole  work,  as  well  that  done 
before  as  after  the  promise,  in  which  event  he  would  be 
bound  for  the  whole.  To  which  charge,  as  given,  counsel 
for  defendant  excepted. 

Defendant  also  requested  the  court  to  charge,  ^'  that  to 
entitle  plaintiff  to  recover,  they  must  believe  the  boys 
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went  to  work  originally  under  the  contract  with  Brown, 
and  the  plaintiff  afterwards  became  dissatisfied,  and  refused 
to  permit  them  to  work  longer,  unless  defendant  would 
agree  to  pay  for  their  work,  and  that  it  was  in  conse- 
quence of  that  promise  that  they  continued  to  work ;  and 
this  promise  must  have  been  made,  or  made  known  to 
plaintiff,  and  she  acted  on  the  faith  of  it  in  permitting  her 
boys  to  remain."  This  charge  tfie  court  refused  to  give, 
and  defendant  excepted. 

The  jury  found  for  the  plaintiff  one  hundred  dollars, 
and  defendant  moved  for  a  new  trial  on  the  ground  of 
error  in  the  charges  above  excepted  to,  and  upon  the  addi- 
tional ground  of  newly  discovered  evidence.  The  court 
refused  the  motion  and  defendant  excepted. 

T.  W.  Albxandeb,  for  plaintiff  in  error. 

Bhropshibe,  contra. 

By  the  Court, — ^Lumpkin,  J.,  delivering  the  opinion. 

We  affirm  the  judgment  of  the  court  below  on  all  the 
grounds  taken  in  the  bill  of  exceptions.  The  judge  charg- 
ed the  law  correctly,  and  as  favorable  to  the  defendant 
as  he  was  entitled  to. 

Why  should  these  boys  go  unpaid  ?  Ought  not  Mr. 
Smith  to  pay  somebody  for  the  work  and  labor  which 
they  did  for  him,  and  that,  too,  at  his  own  special  request  7 

As  to  the  newly  discovered  testimony,  the  showing  is 
not  sufficient  to  let  it  in  ;  and  if  it  were  submitted  to  a 
jury,  it  could  not  change  the  result. 

The  fact  that  their  mother  said  she  wished  them  to 
work  with  Mr.  Brown  to  learn  their  trade,  is  not  incon- 
sistent with  the  idea  that  they  should  be  paid  for  their 
services  by  Mr.  Smith. 

Judgment  affirmed. 
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MAYOR  Am)  COUNCIL  OP  ROME  vs.  OMBERG. 

The  corporation  of  the  City  of  Rome,  in  grading  a  street,  dug  bo  near 
the  lot  of  the  plaintiff,  that  the  earth  which  supported  it  crumbled 
away  and  the  fence  fell.  Held,  That  no  action  could  be  maintained 
against  the  Mayor  and  Coifticil  for  this  injury. 

Case  in  Floyd  superior  court.  Tried  before  Judge  Ham- 
mond, February  Term,  1859. 

This  was  an  action  on  the  case  brought  by  defendant 
in  error  against  plaintiff  in  error,  for  digging  and  cutting 
down  the  street  adjoining  his  lot,  whereby  his  fence, 
erected  upon  the  line  of  said  street,  had  been  undermined 
and  thrown  down.    Damages  laid  at  five  hundred  dollars. 

The  defendant  pleaded  the  general  issue  and  statute  of 
limitations. 

« 

The  plaintiff  proved  the  cutting  and  excavation  of  the 
street  by  the  City  Council ;  and  that  it  would  cost  about 
one  hundred  and  twenty-five  dollars  to  build  a  stone  wall 
sufficient  to  prevent  the  wasting  and  crumbling  away  of 
the  bank,  and  to  secure  the  fence  from  being  undermined. 

Plaintiff  having  closed,  counsel  for  defendant  moved  to 
dismiss  the  suit,  on  the  ground  that  the  defendant,  being 
a  municipal  corporation,  was  not  liable  in  this  form  of 
action. 

The  motion  to  dismiss  was  overruled,  and  defendant 
excepted. 

Defendant  then  proved  that  the  Presbyterian  Church 
commenced  the  excavation  on  this  street  in  1849  ;  that 
they  were  notified  by  defendant  to  stop,  which  they  did, 
but  not  until  they  had  excavated  one-third  the  length  of 
plaintiffs  lot.  This  left  the  street  in  an  impassable  con- 
dition, and  in  1851,  the  grading  and  excavation  was  con- 
tinued, in  order  to  render  the  street  passable — worked  at 
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this  excavation  agaiu  in  1854,  but  at  this  time  did  nothing 
more  than  wpa  necessary  to  put  that  street  in  good  order, 
as  would  have  been  done  on  any  other  street  in  like  con- 
dition. 

The  court  charged  the  jury,  "that  if  the  injury  com- 
plained of  had  occurred  within  four  yeiirs  from  the  com- 
mencement of  the  action,  and  they  should  believe  that  it 
resulted  from  the  act  of  the  defendant,  then  the  plaintiff 
was  .entitled  to  recover  whatever  damages  he  had  proved  ; 
and  in  making  up  their  verdict,  they  must  calculate,  not 
from  the  time  the  excavation  was  made,  but  from  the 
period  the  injury  occurred,  in  order  to  determine  the 
question  of  the  statute  of  limitations." 

The  jury  found  for  the  plaintiff  one  hundred  and  twenty- 
five  dollars,  and  defendant  excepted,  and  assigned  for 
error: 

1st.  The  decision  of  the  court  overruling^  defendant's 
motion  to  dismiss  the  case. 

2nd.  The  charge  aforesaid  of  the  court.  i 

Srd.  That  the  verdict  was  contrary  to  law  and  the 
evidence,  and  th^  damages  excessive. 

T.  W.  Alexander,  for  plaintiff  in  error. 
Underwood  k  Smith,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

The  question  involved  in  this  case  is  one  of  great  prac- 
tical importance,  and  I  confess  my  convictions  are  not  so 
strong  as  1  could  wish  them  to  be. 

It  is  not  denied  that  the  Mayor  and  Council  had 
authority  to  grade  the  streets  of  the  city  of  Rome.  There 
is  no  excess  of  authority  charged.  In  the  exercise  of  this 
acknowledged  right,  is  the  city  which  they  represent  to 
be  assessed  with  damages  for  digging  so  near  defendant's 
lot  that  the  earth  which  supported,  afterwards  crumbled 
away  and  his  fence  fell  ? 
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It  cannot,  we  think,  with  any  propriety  be  contended 
that  this  is  taking  private  property  for  public  use.  They 
were  simply  using  their  own  property  for  the  purpose  for 
which  it  was  appropriated,  by  reason  of  which  this  conse- 
quential damage  resulted  to  the  plaintiff. 

This  question  has  been  mooted  both  in  England  and 
in  this  country,  and  there  are  strong  precedents  in  both 
against  the  claim  here  set  up.  (See  24  Geo.  Kep.  402, 
and  the  authority  there  cited.) 

In  Governor  &  Co.,  Cast  Plate  Manu&cturers,  vfl. 
Meredeth,  (4  Durn.  and  East.  794,)  a  case,  which  in  prin- 
ciple, is  like  the  one  now  under  consideration,  it  was 
said  by  Lord  Kenyon — "  If  this  action  could  be  main- 
tained, every  turnpike  Act,  paving  act  and  navigation  act, 
would  give  rise  to  an  infinity  of  actions.  If  the  Legisla- 
ture think  it  necessary,  as  they  do  in  many  cases,  they 
enable  the  commissioners  to  award  satisfaction  to  indi- 
viduals who  happen  to  sufier.  But  if  there  be  no  such 
power  the  parties  are  without  remedy,  provided  the  com- 
missioners do  not  exceed  their  jurisdiction.  The  interests 
of  individuals  must  give  way  to  the  accommodation  of 
the  public."  (See  also  Sutton  against  Clarke,  6  Taunton 
29 ;  Hall  against  Smith,  2  Brigham  156 ;  Leader  vs.  Maxon^ 
8  Wilson  471 ;  2  Henry  Blackstone's  Rep.  924,  S.  C.) 

The  same  principle  was  elaborately  argued  and  care- 
fully considered  in  Wilson  vs.  the  Mayor,  &c.,  of  New 
York.  (1  Denio's  Rep.  595,)  and  the  supreme  court  held, 
upon  a  review  of  all  the  cases,  that  the  corporation  of  the 
city  of  New  York  was  not  liable  to  actions  for  injuries 
done  to  individuals,  in  the  exercise  of  its  authority  to 
direct  the  diichingy  paving  and  grading  of  the  streets ;  and 
that  when  the  corporation,  in  grading  two  public  streets, 
which  formed  an  angle  in  which  the  plaintiff's  premises 
were  situated,  raised  those  streets  so  as  to  prevent  the 
water  from  flowing  off,  whereby  damages  ensued  to  the 
plaintift,  who  brought  case  against  the  corporation,  that 
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the  action  could  uot  be  sustained,  (See  22  Wendell  653  ; 
Law  of  Easements,  page  156,  note  17,  and  page  181,  King 
V8,  ComB,) 

It  being  conceded  that  these  proceedings ^re  regular; 
that  what  has  been  done,  it  was  lawful  to  do ;  the  corpo- 
ration not  having  transcended  its  authority,  our  conclu- 
sion is,  that  although  the  plaintiff  has  been  injured,  it  is 
damnum  absque  injuria.  People  purchase  property  and 
build  in  towns  with  full  knowledge  of  public  necessity  to 
level  streets  by  excavating  of  elevating,  as  the  case  may  ' 
demand  \  and  they  mu^t  take  the  chances  and  conse- 
quences. No  part  of  the  plaintift  's  land  has  been  touched. 
Why  should  the  corporation  be  required  to  furnish  a  prop 
from  their  street  to  keep  up  the  plaintiff's  enclosure  ? 
Has  he  the  right  to  take  the  public  highway  for.that  pur- 
pose ?  Is  it  not  more  reasonable  for  him  to  furnish  the-stone 
wall  than  for  the  corporation  to  erect  it  ?  They  do  not 
need  it.  He  does.  He  has  used  his  property  with  an 
eye  single  to  his  interest  and  convenience ;  why  should 
not  the  public  be  suffered  to  do  the.  same  tvith  theirs  ? 
Why  did  he  erect  his  fence  so  near  the  street  as  to  make 
this  support  necessary  ?  The  public  necessities  compel 
the  opening  of  streets  of  a  certain  width.  But  there  Is  no 
such  imperative  necessity  for  the  plaintiff's  having  his 
yard  or  garden  a  few  feet  wider.  There  is  more  of  self- 
ishness at  the  bottom  of  all  these  claims  than  appears  at 
first  blush. 

Judgment  reversed. 


.  t 
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MAYOR  AJrt)  COUNCIL  OF  ROME  va.  CABOT. 

Under  a  power  conferred  by  the  Legislature  upon  a  municipal  corpo. 
ration,  to  make  all  contracts  in  their  corporate' capacityi  which  they 
may  deem  necessary  for  the  welfare  of  the  city,  and  which  do  not 
conflict  with  the  constitution  and  laws  of  the  Federal  or  Btate 
governments,  thiDy  have  .the  right  to  make  a  contract  ^or  the  con- 
struction of  waWr-works. ' 

In  Equity,  frt)m  Floyd  county.  Decision  by  Judge 
Hammond^  at  chambers. 

This  was  a  bill  filed  by  F.  M;  Cabot,  John  H.  Towers, 
and  Cuijningh&m  M.  Pennington,  for  and  in  behalf  of 
themselves,  ahd  others,  citizens  of  tHe  city  of  Rome,  and 
owners  of  real  estate  and  tax-payers  in  said  city,'fegain8t 
the  Mayor  and  Council  of  the  said  city,  and  Noble,  Bro- 
thers &  Co.,  toenjoin  and  restrain  said  Mayor  and  Council 

■ 

from  consummating  a  coi^tract  with  said  Noble,  Brothers 
k  Co.j  for  the  erection  of  water-works  in  the  said  city ; 
or  if  said  contract  has  been  made,  then,' to  annul  and 
rescind  the  same,  and  to  enjoin  said  Mayor  and  Council 
from  issuing  the  bonds  of -said  city  for  and  in  payment  of 
said  water-works. 

The  bill  stated  that  said  city  is  situated  iu  the  fork  of 
two  large  rivers,  and  is  well  supplied  with  water,  and 
that  there  is  no  necessity  for  the  erection  of  said  water- 
works ;  and  charges  that  said  Council  have  let  out  said 
contract  and  are  erecting  said  "water-works,  from  sinister 
and  corrupt  motives,  one  of  their  number  being  the  con- 
tractor for  the  construction  of  said  workL  That  it  will 
involve  a  heivy  outlay  and  devolve  upon  said  city  a  heavy 
.  debt,  to  be  paid  by  taxes  to  be  imposed  upon  the  prop.erty 
of  complainants ;  and  that  said  Mayor  and  Council  haVe 
no  authority  under  the  charter  of  said  city,  and  the  laws 
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of  the  State,  to  incur  said  indebteduess,  or  to  impose  tlie 
taxes  necessary  to  its  payment. 

The  injunction  was  granted  agreeably  to  the  prayer  of 
the  bill. 

Defendants,  the  Mayor  and  Council  of  the  city  of  Rome, 
answered  the  bill,  denying  any  improper,  corrupt  or 
fraudulent  purpose  in  the  efiort  to  construct  said  water- 
works.  That  the  question  was  submitted  to  a  vote  of  the 
citizens  and  tax-payers  of  said  eity,  and  a  majonty  were 
in  favor  of  having  ^aid  works  constructed.  Tbkt  there  is 
a  great  necessity  for  the  erection  of  water-works  in  said 
city.  They  submit  the  question  of  their. power  and 
authority  'to  the  judgment  of  the  court,  and  move  that 
the  injunction  be  dissolved,  on  the  grounds, 

1st.  Because  there,  is  no  equity  in  complainants'  bill, 
and  said  injunction  should  never  have  been  granted. 

2d.  Because,  if  there  was  any  eqjiity  in  said  bill,  the 
same  has  been  fully  denied  and  sworn  off  by  the  answer. 

The  Chancellor  overruled  the  motion  to.  dissolve  the 
injunction,  and  defendants  excepted. 

D.  S.  Printup,  and  T.  W.  Axexander,  for  plaiiltiff  in 
error. 

9 

Shropshire,  and  Underwood,  contra. 

By  the  Cowri. — ^Lumpk^n,  J.,  delivering  the.  opinion. 

« 

Ought  the  injunction  in  this  case  to  have  been  (Jissolved^ 
The  answer  fully  dei?^ies  all  tjie  special  equity  set  up  in 
the  bill,  and  the.on)y  question  left  to  be  decided  is — did 
the  Mayor  and  Council  have  authority  to  make  the  con- 
tract to  construct  water-works  for  the  benefit  of  the  city? 
We  do  not  doubt  it. 

By  the  §13  of  the  charter,,  the  Mayor  and  members  of 
the  Council,  have  special  power  to  make  all  contracts  in 
their  corporate  capacity  whiqh  they  may  deem  necessaf^y. 
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for  the  welfare  of  the  city,  which  do  .not  conflict  with  the 
constitution  and  laws  of  Georgia  and  the  United  States, 
"  reference  to  which  alone  shall  be  had  in  the  adjudica- 
tions to  be  made  upon  this  act," — "  and  to  levy  a  tax  for 
the  fulfillment  of  the  same."  Surely  this  grant  is  broad 
enough  to  cover  this  contract. 

It  is  not  shown  or  pretended,  that  a  contract  to  con- 
struct water-works,  so  necessary  to  the  health  and  secu- 
rity of  the  cit^,  contravenes,  either  the  constitution  of  the 
Btate,  or'of  the  Federal  Government,- or  the  laws  thereof. 

Judgment  reversed. 


SIMPLER  V5.  LORD. 

r 

Where  the  testatrix  is  aged  and  infirm  in  body  and  mind,  and  her  will 
is  impeached'  on  account  of  the  fraud  o.f  her  son  and  principal  legatee 
in  its  procuremdnty  he  ought  to  produce  clear  and  satisfactorjr  proof 
of  the  bonaJi4es  of  his  conduct  hi  the  matter. 

\ 

r  t 

Caveat  to  will,  from  Meriwether,  county.  Tried  before 
Judge  BuliL,  at  August  Term,  1858. 

A  paper,  purporting  to  be  the  last  will  and  testament 
of  Elany  Simpler,  deceased,  was  propounded  for  prdbate 
before  the  Ordinary  of  Meriwether  county,  by  "William 
Simpler,"  the  executor  therein  named. 

William  Lord  and  others,  heirs  at  law  of  deceased,  filed 
their  caveat  to  said  paper  writing,  propounded  as  the  last 
will  and  testament  of  deceased,  upon  the  following 
grounds: 

Ist*  Because  deceased,  at  the  time  of  making  said  pre- 
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tended  will,  was  not  of  sound  disposing  mind  and  memory, 
and  had  not  legal  capacity  to  make  a  will. 

2d.  Because  said  pretended  will  was  procured  by  fraud 
and  undue  influence  on  the  part  of  William  Bimj)ler,  the 
principal  legatee  in  and  under  said  will,  and  the  executor 
thereof. 

3rd.  Because  deceased  was  prevented  by  fraud  and 
undue  influence  from  destroying  and  cancelling  sftid  will;, 
and  by  fraud  and  deception  practiced  upon  her,  by  said 
William  Simpler  and  others,  induced  to  believe  that  saic^ 
will  was  and  had  been  destroyed  in  her  life-time. 

The  Ordinary,  pronounced  in  favor  of  the  will,  and 
ordered  and  adjudged  that  the  s^mebeadnjitted  to  record 
and  probate  ;'  from  which  decision  cavea'toi*  appealed.? 

On  the  ti;ial,  upon  the  appeal,  the  following  testimony 
was  submitted^  viz : 

Evidence  for  PropoUnder. 

Aaron  Sibly — ^proved  that  he  was  one  of  the  subscribing 
witnesses — saw  deceased  sign  tlie  same,  and  the  other 
witnesses — does  not  think  she  was  of  sound  mind — she 
was  quite  old  and  feeble — some  sevenjty  or  eigtity  years 
of  age — ^has  known  her  for  several  years — the  will  was 
executed  at  the  house  of  deceased,  and  at^  the  time  it  bears 
date. 

Cross-Examined. — ^William  Simpler  came  for  witness  to 
go  and  attest  the  will.  Witness  was  unwilling  to  go — 
Simpler  urged  him  to  go — proposed  to  pay  him  if  he 
would  go — said  he  was  going  to  get  the  advantage  in  the 
will,  and  wanted  it  executed  then.  '  A  day  or  two  before 
this,  Simpler  asked  him,  .witness,  to  write  a  will  for  his 
mother,  she  not  being  present,  which  witness  declined  to 
do,  for  the  reason  that  he  did  not  think  she  was  capable 
of  making  a  will.  Simpler  then  asked  witness  if  he  had 
a  form  book — told  him  he  had  and  furnished  him  with 
one,  fronx  which  he  drew  up  a  will  for  his  mother.  .  [Wit- 
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ne&s  was  here  handed  a  paper,  and  he  was  asked  if  that 
was  the  paper  which  propounder  drew  up  as  his  mother's 
will  from  the  book.]  Witness  said  this  was  the  paper — 
that  it  was  in  propounder's  hand  writing,  and  was  brought 
by  him  to  his  mother,  where  the  will  was  executed — the 
will  signed  by  deceased  was  copied  from  the  paper  written 
by  propounder,  with  some  slight  alterations  in  the  names 
of  some  of  the  legatees  and  small  legacies,  upon  witness 
suggestion  that  all  the  legatees  must  be  named  or  the  will 
would  nojt  be  good.  The  recollection  of  witness  is,  that 
the  paper  "drawn  by  .propounder  was  read  over,  but  it  was 
not  the  one  signed  by  deceased..  Dr.  Fambrough  wrote 
the  will  and  copied  it  substantially  froni  the  paper  fur- 
nished bypi-Opounder.  The  will  was  handed  to  Witness 
to  keep,  after  it  was  executed.  .  Propounder  was  managing 
his  mother's  affairs  as  her  guardian  at  the  time — has 
heard  him  say  that  she  did  not  have  capacity  to  manage 
her  own  aflairs.    About  twelve  months  after  the  will  was 

•  « 

executed,  Valentine  Simpler,  (a  son  of  deceased,)  called 
Updn  witness  one  Sunday,  on  his  return  from  church,  and 
said  his  mother  had  sent  him  for  her  will,  which  witness 
declined  giving  to  him — told  him  that  it  was  not  a  proper 
day  to  attend  to  such  business.  Shortly  after  this  he  saw 
propounder  and  told  him  that  the  old  lady  had  sent  for 
her  will — propounder^told  witness  that  if  she  sent  ior  it 
again,  to  send  her  the  paper  from  which  the  will  was 
copied,  (already  identified.)  After  folding  it  in  an  envel- 
ope, and  sealing  it  up,  and  requesting  wittoess  to  endorse 
on  it,  "Mrs.  Elany  Simpler's  2nd  last  Will  and  Testa- 
ment"— ^this  paper  was  left  with  witness,  with  directions 
to  be  sent  to  his  mother.  In  a  short  time,  Mrs.  Sinopler 
sent  to  witness  again  for  her  will,  and  he  sent  her  the 
paper  enveloped  and  endorsed  as  above.  She  never  sent 
afterwards  for  the  will — it  was  taken  out  of  his  hands  by 
propounder  and  placed  in  the  hands  of  Dr.  Fambrough, 
as  he  has  been  informed.    Witness  is  a  justice  of  the 
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peace — had  no  other  motive  in  sending  the  copy  will 
than  to  comply  with  the  request  of  the  propounder,  who 
was  a  neighbor/  Has  said,  and  so  thinks,  that  Valentine, 
although  called  an  idiot,  has  as  much  sense  as  many  of 
'  the  other  children. 

Iscuic  Ci  Bell — ^was  present  when  the  will  was  executed 
— signed  it  as  a  subscribing  witness,  and  saw  deceased 
sign  it.  She  did  so  freely  and  voluntarily-^thinks  she 
was  of  sound  disposing  mind — has  known  her  seyeral 
years — ^thinks  she  had  a  strong  mind  for  a  Woman  of  her 
age.  Says  positively,  that  therd  was  no  paper  there  from 
which  the  will  was  copied,  brought  by  Simpler  or  any 
other  person — the  will  was  dictated  by  the  old  lady  her- 
self, and  was  written  by  Dr.  Fambrough,  atid  read  oyer 
to  her  after  it  was  written. 

CrosS'^xamined.T'SsLjs  positively,  there  was  no  paper 
there  at  the  time  the  will  was  written  from  whibh  it  was 
copied..  In  April,  1857»  deceased  told  witness  that  she 
had  no  ^11,  and  requested  him  to  write  toL.'M.  Adams^ 
Esquire,  to  come  and  write  her  a  will.  Witness  wrote  to 
Adams.  At  this  time  witness  did  not  consider  the  old 
lady  in  her  proper  mmd,  and  not  capable  of  making  a 
will.  She  requested  witness  to  convey  a  message  to  the 
church,  requesting  its  prayers  in'her- behalf,  which  he  did 
—conversed  with  her  freely  at  the  time — thought  her  * 
rational — thinks  the  last  conversation*  was  subsequent  to 
the  date  of  the  note  he  wrote  to  Adanra.  Dr.  Fan>broug[h 
is  witness'  son-in-law.  William  Simpler  came  after  wit* 
ness  to  witness  the  will.  Witness  suggested  to  the  dd 
lady  that  she  ought  to  give  her  daughter  Beersheba  some- 
thing, which  she  did.  -  . 

Jokn  S.  Baylandy  a  subscribing  witness,  swears  that  he 
thoilght  deceased  was  of  sound  mind  at  the  time — ^has 
l^nown  her  several  years — saw  no  paper  from  which  the 
will  was  copied — they  were  writing-the  will  when  witness 
got  there — stayed  in  the  house  but  a  short  time.    William 
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Simpler  came  after  him,  and  has  heard  him  say  that  his 
mother  had  not  capacity  to  manage  her  own  affairs. 

Wm.  A.  Fambrough  testified  that*  he  was  a  subscribing 
witness — was  sent  for,  and  signed  the  will  at  the  request 
of  deceased — thought  she  was  of  sound  and  disposing 
mind  and  memory  at  the  time  she  executed  it — thinks 
she  signed  it  voluntarily  and  freely.  She  charged  witness 
to  keep  the  whole  matter  secret — her  reasons  were  that  it 
the  other  children  found  out  that  she  had  made  a  will, 
they  would  trouble  her  as  they  once  before  did.  Witness 
wrote  the  will — when  he  got  there  she  or  they  had  a  will, 
or  copy  of  a  will  that  did  not  suit  her  fully,  and  she  said 
she  would  rather  have  another  \yritten,  and  the  company, 
or  witnesses,  requested  witness  to  write  it  for  her.  AVit- 
ness  conversed  with  her  during  the  time— considered  her 
mihil  strong  for  a  wonian  of  her  age. 

Gross-Examined. — ^William  Simpler  notified  hina  |f,hat 
his  mother  wautfed  to  make  her  will,  and  requested  witness 
to  go  tio  her  house: — the  will  was  executed  at  her  house. 
He 'wrote  the  will  and  used  a  paper  furnished  by  some 
one,  (but  don't  know  by  whom,)  for  a  form  ;  thinks  the 
paper  shown  to  him  was  very  nearr  like  it — don't  know 
that  it  is — had  no  papers  before  him  e?ccept  the  one  refer- 
red to— don't  know  whose  hand-writing  it  was — ^thinks  it 
'lik-ely  t^at  it  was  in  propounders  hand- Writing,  but  can- 
not say  .positively.  Witness'  impression  is,  that  William 
Simpler  said  he  had  written  it  or  had  it  prepared.  Will 
not  say  that  William  Simpler  handed  him  the  paper  from 
which  he  copied  the  will.  The  will  was  given  to  Esquire 
Sibly,  after  it  was  -executed,  to  keep — William  Simpler 
was  present — they  did  not  live  together. 

The  paper  then  propounded -wss  offered  and  read  in 
evidende-^it  bears  date,  14<h  May,  1855. 

.    ,  JEvidencefor  Caveators, 

Nancy  F.  Crossorij  testified  that  she  has  often  heard  M^. 
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Simpler  say  that  she  was  in  trouble  about  her  aftairs — 
that  her  great  trouble  was,  that  she  wanted  a  will  so  a 
to  leave  her  poor  idiot  children  something,  and  not  suffer 
for  want  of  attention.     The  last  time  she  recollects  was 
in  the  spring  of  1857,    Mrs.  Simpler  said  if  she  sho.uld 

-  die  and  not  leave  a  will,  her  son  William  would  cheat 
them  out  of  all  that  they  had,  and  they  would  con>e  to 
want,  for  Nancy  would  not  live  three  weeks  after  she  was 
gone.  She  stated  that  she  wanted  Ann  Ellis  .to  take 
care  of  Nancy,  and  for  her  to  have  Noah  and  Mary,  and 
Valentine  to  have  John  and  the  place  where  she  lived. 
She  said  that  William  Simpler  and  wife  should  not  have 
the  care  of  her  poor  idiot  children,  for  she  would  not  let 
d)'  be  in  their  .care,  much  less  her  children.  Mrs. 
Simplers'  mind  was  as  good  as  it  had  been  for  some  years 
past.  She  had  no  confidence  in  her  son  William-, -for  he 
would  say  one  thing  and  do  another.  Witness  said  that 
William  appeared  to  be  friendly,  but  Mrs.  Simpler  had 
no  confidence  in  him,  and  did  not  think  so.. 

CrosS'JEopamined', — She  had  a  number  of  conversations 
with  Mrs.  Simpler  in  the  years  1856  and  1857.  Witness 
is,  and  always  has  been,  friendly  with  William  Simpler 
and  his  wife — i6  not  a  relation  of  deceased — visited  her 
as  a  neighbor — knows  nothing  about  the  quarrel  of  Valr 

.  ^ntine  and  William  Simpler.    . 

Jane  M.  Howard^  says,  in  substance,  that  she  has  heard 
Mrs.  Simpler  say  that  she  wanted  a  will — cannot  say  how 
often,  but  many  times.  In  the  spring  of  1856,  she  first 
began  to  talk  about  her  will,  so  on  to  1857,  and  appeared 
to  be  very  much  troublecl'^bout  it,  and  all,  or  most  of  her 
trouble  was  about  hei:  two  idiot  children,  and  she  had  no 
friend  in  the  world  to  help  her- — ^she  said  if  she  could 
have  one  friend  she  would  be  glad — that  Isaac  C.  Bell 
had  promised  to  send  to  Esquire  Adams  and  have  a  will 
written  for  her — ^had  never  done  so — she  belifeved  he  had 
joined  William  Simpler  against  her — said  she  had  no  will 
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and  wanted  Ann  Ellis  to  have  Ifancy  and  take  care  of 
her,  and  she  wanted  Nancy  to  have  Noah  and  Mary,  and 
Valentine  to  have  the  place  and  John — this  was  in  the 
spring  of  1857 — as  for  William  Simpler  and  wife,  they 
would  be  too  fine  to  take  care  of  my  poor  children — they 
should  not  take  care  of  a  dog  of  hers,  much  less  her  poor 
idiot  children-^that  William's  wife  called  her  a  lunatic — 
sai^  she  told  her  she  would  have  sense  enough  not  to  let 
her  bave  all — ^that  she  should  not  have  all  her  property, 

or  what  she  had  worked  for — said  she  had  no  confidence 

••  « 

in  her  son  William — 'that  he  was  doing  all  he  could 
against  her. 

Gross-Examined. — Cannot  say  hoW/many  times,  nor  how 
often  she  has  had  cojiversations  with  •  Mrs.  Simpler — ^has 
always  been  friendly  with  William  Simpler  and  his  wife 
— supposed  at  the  time  Mrs.  Simpler  had  ho  will,  for  she 
stated  so  to  witness — never  tried  to  get  her  to  make  a 
will  in  favor  of  witness — is  not  a  relative — went  to  see 
her  as  a  neighbor. 

Setk  Williams  has  known  Mrs.  Simpler  for  a  number  of 
years-r-lived  neighbor  to  her.  Sometimes  she  would 
appear  rational,  and  at  other  times  she  would  not  have 
any  sense  at  all— has  heard  William  Simpler  sav  she  was 
entirely  incapable  of  managing  her  own  affairs — visited 
the  old  lady  frequently,  and  regrets  to  say  that  Williana 
Simpler  neglected  his  mother — did  not  give  her  the  atten- 
tion she  needed — she  complained  that  he  did  not  furnish 
her  enough  to  eat,  &c.  William  Simpler's  wife  was  gen- 
erally there,  but  he  was  not.  Some  years  ago  when  the 
old  lady's  health  was  good,  he  witnessed  a  will  for  her,  in 
which  she  disposed  of  her  property  neariy  eqjaal   among 

•  _ 

all  her  children,  except  Valentine  and  Nancy — thinks 
she  gave  them  somewhat  the  most  and  left  their  share 
in  the  cafe  of  William  Simpler. 

Mr.  Howard  says,  that  in  the  spring  of  1857,  deceased 
requested  hiin  to  write  a  letter  to  her  daughter,  Ann 


ATLAOTA,  MARCH  TERM,  1859..  59 

Simpler  vs.  Lord. 

Ellis,  who  lived  in  Alabama,  to  come  in  and  see  her,  as 
she  was  veiys  much  troubled  about  her  property,  and 
wanted  to  make  some  disposition  of  it — complained  of 
"William's  treatment  towards  her — ^said  she  had  lost  all 
confidence  in  him,  and  requested  witness  to  write  to*  Ann 
Ellis,  not  to  direct  her  letter  to  her,  if  she  did  William 
Simpler  or  William  Lord  would  get  it  out  of  the  post- 
office  and  she  would  never  get  it ;  to  direct  her  letter  to 
the  witness — ^wrote  the  letter  as  requested  and  sent  it  by 
maiL 

T.  B.  Godfrey  says  that  he  was  well  acqiiainted  with 
deceased — has  known  her  for  several  years — ^lived  neigh- 
bor to  her— does  not  think  she  has  been  capable  of  mak- 
ing a  will  for  the  last  ten  years — was  very  old,  infirm  and 
deranged -T-has  heard  William  Simpler  say  she  was  entirely 
incapable  of  managing  her  own  afiairs,  and  that  he  was 
managing  them  for  her,  as  her  guardian. 

Dr.  Chatfieldj  for  propounder,  testified  that  in  the  spring 
of  1865,  he  and- Dr.  Reese  were  requested  by  William 
Simpler  to  walk  tip  to  Mr.  Grant's  law  office,  in  Green- 
ville, and  examine  the  conditioil  of  his  paother's  mind  in 
relation  to  some  proceedings  in  court  to  restore  to  his 
mother  her  property,  as  he  stated.  Witness  examined  her 
and  thought  her  mind  sound  at  that  time ;  as  much  so  as 
most  people  of  her  ^ge  and  feeble  condition.  Does  not 
recollect  whether  this  was  before  or  after  the  date  of  the 
will. 

The  jury  found  the  paper  propounded  to  be  no  will. 

Propounder  moved  for  a  new  trial  on  the  fi)llowing 
grounds : 

1st.  That  the  verdict  wa«  contrary  to  evidence  and  the 
weight  of  evidence.  • 

2nd.  That  the  verdict  was  contrary  to  law. 

8rd.  That  the  verdict  is  contrary  to  both  law  and  evi- 
dence. 
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The  court  overruled  the  motion  for  a  new  trial  and 
propounder  excepted. 

B.  H.  Hill,  and  Adams  k  Knight,  far  plaintiff  in  error. 

Hiram  "Warner,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

•      »      • 
The  caveat  to  the  will  of  Mrs.  Sitnpler  is  put  upon  two 

grounds,  to-wit:  incapacity  to  make  a  will,  and  fraud  on 

the  part  of  William  Simpler,  her  son  and  principal  legatee 

in  the  procurement  of  it. 

The  jury  pronounced  against  the  will.  The  circuit 
judge  i-efased  to  grant  a  new  trial ;  and  the  court  is  called 
on  to  reverse  the  judgment,  notwithstanding  it  is  conceded 
that  the  facts  of  the  case  were  fairly  submitted,  under  the 
law,'  to  the  jury. 

To  justify  us  in  overruling  the  judgment,  the  case 
should  be  a  strong  one. 

Upon  the  question  of  insanity,  we  might  admit,  per- 
haps, that  the  preponderance  of  proof  is  against  the  ver- 
dict. There  is. very  stubborn  testimony,  however,  in 
support  of  it.  It  is  disputed  and  doubtful,  whether  the 
will  was  read  over  to  the  testatrix  at  the  time  of  its  exe- 
cution. And  that  it  was  written  from*  any  instruc- 
tions by  her,  there  is- no  pretence  whatever,  although  it 
may  be  in  conformity  to  her  long  chepished  intentions. 

As  to  the  second  ground  of  caveat,  the  fraud  of  William 
.  Simpler  in  procuring  the  will,  the  weight  of  evidence  is 
in  favor  of,  and  not  against  the  verdict;  and  instead  of 
p'roducing  the  most  satisfactory  proof  as  to  the  6o??a  Jides 
of  his  conduct,  as  he  was  bound  to  do,  considering  the 
condition  of  his  mother,  and  the*  large  interest  he  took 
under  the  will,  there  is  the  utter  absence  of  explanatory 
testimony  to  remove  the  cloud  which  overhangs  this  trans- 
action.    There  is  much  of  art  and  contrivance  disclosed 
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in  the  record ;  and  no  one  can  doubt  but  that  the  old  laidy 
died,  believing  that  she  had  no  will,  and  who  but  her  son, 
was  the  author  and  contriver  of  this  mistake  and  delu- 
sion? 

Judgment  affirmed. 


MADDOX  vs.  ROWE. 

^N'otwithstanding  the  original  bill  be  sworn  to,  yet  the  amendment  to  it 
need  not  be,  unless  it  be  necessary  to  continne'the  injunction. 

A  father  and  son  agree  that  the  son  shall  convey  to  the  father  a  certain 
lot  of  land,  iu  consideration  of  which  the  father  undertakes  and , 
promises  to  devise  to  the  son  two  other  lots,  and  also  property  to 
compensate  him  for  services  rendered.    A  bill  to  enforce  this  agree- 
ments is  not  demurrable  for  multifariousness. 

In  Equity,,  in  Troijp  superior  court.    Decision  by  Judge 
Bull,  November  Ter.m,  1858. 

The  facts  of  this  case  will  be  found  fully  reported  in 
28rdGeo.Rep. 

The  principal  object  in  this  bill  was.  to, set  up  and 
enforce  an  agreement,  made  between  complainant  and  his 
father,  in  relation  to  two  lots  of  land,  which^  for  a  valua- 
ble consideration  received,  his  father  had  agreed  to  devise 
to  complainant  in  and  by  his  last  will  and  testament,  and 
which  he  foiled  to  perform,  on  account  of  a  defective  exe- 
cution of  his  will,  the  same  not  being  attested  by  three 
credible  witnesses,  there  being  only  two  witnesses  to  the 
same.  There  was  a  demurrer  to  the  bill  which  was  over- 
ruled; to  which  decision  defendants  excepted,  and  the 
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case  coming  up  before  the  supreme  court,  the  judgment 
of  the  court  below  was  aflBrmed.    (See  23rd  Geo.  Rep.) 

At  the  subsequent  trial  in  the  court  below^  plaintiff 
having  filed  an  amendment  to  his  bill,  counsel  for  defend- 
ants moved  t6strike  said  amendment  from  the  files.  The 
court  refused  the  motion  and  defendant  excepted. 

Counsel  for  defendants  then  demurred  to  the  bill  as 
amended,  on  the  ground  of  multifariousness. 

The  court  overruled  the  demurrer  and  defendant  ex- 
cepted. 
'  The  following  is  the  amendment  allowed : 

"  The  complainant  amends  his  bill  by  leave  of  the  court, 
first* had  and  obtained  as  follows:-  And  your  orator 
expressly  states  that  the  pro.perty  conveyed  in  said  will 
to  your  orator,  was  bequeathed  under  an  expres^  and  dis- 
tinct contract;  that  in  consideration  that  your  orator 
would  live  with  his  father,  as  alleged,  and  attend  to  his 
business,  and  execute  .the  deed  aforesaid,  he  would  t&ake 
said  will  and  bequeath  his  property  as  specified,  in  the 
exhibit  to  this  bill ;  and  your  orator  fully  and  faithfully 
performed  his^art  of  said  contract,  and  the  said  deceased 
performed  in  good  faith  his  part,  except  that  he  failed  to 
have  three  or  more  credible  witnesses  to  his  will.  Your 
orator  further  sheweth,  that  the  court  of  ordinary  of  Har- 
ris county,  has  appointed  on^  James  H.  Rowe  the  admin- 
istrator of  said  Shadrach  Rowe,  Sr.,^.  deceased,  and  the 
application . to  propound  said  paper  as  a. will  ht^s  been 
withdrawn  under  the  decision  of  the  court.  Prayer,  that 
the  administrator  be  made  a  party  defendant, ^aud  that 
said  paper  writing  may  be  set  up  by  a  decree  of  the  court 
as  a  contract,  and  the  estate  of  Shadrach  Rowe,  Sr.| 
deceased,  be  distributed  as  directed  by  its  prdvisions. 

J.  K.  Ramsart,  for  plaintifi»  in  error. 

B.  H.  Hill,  contra.       v  j 
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Bj/  the  Cbwr^.^— Lumpkin,  J.,  deliveriog  the  opiuion. 

This. case  has  been  before  this  coart  before.  (23  Geo. 
Rep.  431.)  It  was  verbally  agreed  .between  Shadrach 
Bowe,  Jf.,  and  Shadrach  Rowe,  Sr.,  that  son  should  con- 
vey to  the  fatheif  a  certain  lotr  of  land  ;•  and  that  in  consid- 
eration thereof,  the  father  should  devise  to  the  son  two  * 
other  lots.  All  of. Which  was  done.  But  the  father's  will 
having  been  attested  but  by  two  witnesses,  could  not  be 
executed. 

The  court  held  that  the  son  was  entitled  to  a  specific 
performance  of  the  contract  from  the  representatives  of 
the  fathelr. 

It  was  further  stipulated  betwed  the  father  and  son, 
that  the  father  should  make  provision  by  his  will  for  his 
son,  by  way  of  compensation,  for  some  nineteen  years  of 
service  rendered  by  the  son  in  superintending  his  father's 
business.  And  this,  too,  was  done.  But  the  will,  as  "to 
the  personalty,  proved  to  be  likewise  void  for  want  of 
proper  attestation ;  and  the  son  proposes  now  to  amend 
his  bill  for  specific  performance,  so  as  to  include  the  per- 
sonalty as  well  as  the  realty ;  and  to  make  the  Fepr^sen- 
tatives  of  the  father  parties  as  well  as  the  heirs  at  law. 
This  the  court  allowed  to  be  done,  and  the  decision  is 
excepted  to ;  upon  what  ground  w<b  are  not  informed. 

As  the  original  bill  was  a  sworn  bill,  praying  an  injunc- 
tion, the  ..objections  to-the  amendment  may  have  been 
becaClseit  was  not  verified.  And  if  the  amendment  were 
needed  to  continue  the  injunction,  such  objection  would 
have  been  good.  But  it  was  not  needed  for  that  purpose. 
The  injunction  has  served  its  purpose,  and  it  is  not  desire^ 
on  the  part  of  the  complainant  to  retain  it.  The  admin- 
istrator of  S.  Rowe,  Sr.,  will  distribute, the  estate  of  his 
intestate  at  his  personal  peril,  after  having  been  made  a 
party  to  this  proceeding ;  and  the  injunctiou  was  granted 
originally  to  prevent  this. 


64  SUPREME  COURT  OF  GEORGIA. 

Conch  vs.  the  State. 

Another  question  is  made  in  the  bill  of  exceptions,  but 
not  insisted  upon.  After  the  amendment  was  filed,  the 
whole  bill  was  demurred  to  for  multifariousness.  The 
facts  raisQ  no  such  difficulty. .  The  case  made  by  the  orig- 
inal and  amended  bill  are  perfectly  harmonious ;  and  are 
so  joined  togethier  that  they  could  not  well  be  put  asunde^r. 

Judgment  affirmed. 


COUCH  vs.  THE  STATE.      ' 

To  eDtitle  a  defendant,  indicted  for  an  offence  of  a  grade,  for  whichf 
under  the  statute,  he  has  the  right  to  demand  a  trial,  to  an  order  of 
discharge  and  acquittal,  he  must  show  hy  the  minutes  of  the  court, 
that  he  has  made  such  demand,  according  to  the  Act. 

♦  » 

Indictment,  from  Cass  county.  Decision  by  Judge 
Trippb,  at  September  Term,  1858. 

Jesse  Couch,  the  plaintiff  in  error,  was  indicted  for 
keeping  open  a  tippling  house  on  the  Sabbath  day.  At 
the  term  of  the  court  next  after  that  at  which  the  indict- 
ment was  found,  and  before  the  juries.w^re  discharged, 
the  defendant  moved  to  place  his  demand  for  trial  on  the 
minutes  of  the  court.  This  motion  was  made  before  the 
case  warf  reached  or  called  in  its  order  for  trial,  and  was 
refused  by  the  court. 

At  the  succeeding  term,  (September,  1S58,)  defendant 
appearing  and  demanding  a  trial,  there  being  a  jury 
impannelled  and  qualified  to  try  said  caupe,  moVed  to  be 
discharged  and  acquitted  of  the  offence  charged  in  the 
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indictment.    This  motion  the  court,  overruled,  and  coun- 
sel for  defendant  excepted. 

W.  T.  WoPTORD,  for  plaintiff  in  error. 

Soh  Gen.  Johnson,  conira. 

By  the  Court — McDonald,  J.,  deliveriBg  the  opinion. 

The  plaintiff  in  error  did  not  except  to  the  decision 
made  by  the  court  refusing  to  allow  his  demand  of  a  trial 
to  be  placed  on  the  minutes,  at  the  term  of  the  court  at 
which  the  demand  was  first  made,  but  he  excepted  to  the 
decision  of  the  court  at  a  subsequent  term  refusing  an 
order  of  acquittal  and  discharge  from  the  offence  for  which 
he  was  indicted.  On  this  last  decision  error  is  assigned. 
It  was  the  right  of  the  defendant  to  demand  a  trial  at  the 
term  of  the  court  at  which  he  applied  to  make  the  demand, 
and  to  have  it  entered  on  the  minutes  of  the  court ;  and 
it  was  the  duty  of  the  presiding  judge  to  allow  the  demand 
to  be  placed  on  the  minutes  of  the  court.  It  was  no  rea- 
son to  refuse  it,  that  the  cause  was  not  called  in  its  order. 
The  object  of  the  act  is  to  insure  to  defendants  a  speedy 
trial,  and  nothing  can  defeat  their  right,  except  the  want 
of  a  jury  qualified  to  try  the  cause.  Defendants  are  enti- 
tled to  the  precedence  over  all  other  causes  for  trial,  pro- 
vided they  make  the  demand  legally.  But  when  they 
apply  for  an  order  for  their  discharge  and  acquittal  of  the 
offi^nce,  they  must  shew  from  the  minutes  of  the  court, 
that  they  had  demanded  a  trial  at  a  previous  term  of  the 
court.  In  this  case  the  plaintiff  in  error  shewed  no 
demand  by  the  minutes.  He  did  not  except  to  the  deeis- 
ion  of  the  court  when  that  demand  was  refused  him.  So 
fiir  as'this  case  is  concerned,  it  is  the  same  as  if  no  effort 
of  the  sort  had  been  made.  Had  a  demand  of  trial  been 
establislied  by  competent  proof,  the  plaintiff  in  error 
5 
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would  have  been  entitled  to  a  trial  at  that  term  of  the 
court,  or  to  an  order  of  acquittal  of  the  offence,  provided 
a  jury  was  impannelled  qualified  to  try  the  cause.  His 
acquiescence  in  the  decision  of  the  court  first  made,  pre- 
cluded him  from  availing  himself  of  the  act  at  the  next 
succeeding  term  under  which  he  claimed  a  trial,  or  acquit- 
tal and  discharge. 

Judgment  affirmed* 


HOLCOMBE  vs.  THE  STATE. 

1.  A  witness  xbaj  testify  that  he  wrote  a  letter  addressed  to  apartios- 
lar  individual ;  but  he  will  not  be  permitted  to  disclose  the  contents, 
unless  the  foundation  is  first  laid  to  let  in  this  secondary  evidence. 

2.  When  the  case  is  not  only  fairly  but  favorably  submitted  to  tiie 
jury,  and  there  is  sufficient  proof  to  sustain  the  verdict,  the  court 
will  reluctantly  interpose>  especially  where  there  is  reason  to  believe 
that  the  jury  understand  the  character  of  the  witnesses,  and  of  tho 
accused,  better  than  the  court. 

Indictment,  for  forgery,  in  Fayette  superior  court. 
Tried  before  Judge  Bull,  September  Term,  1858. 

ft 

»* 

The  plaintiff  in  error  was  indicted  and  found  guilty  of 
forgery.  He  moved  far  a  new  trial  on  the  following 
grounds: 

1st.  Because  the  yei*dict  was  contrary  to  evidence. 

2nd.  Because  the  verdict  was  contrary  to  law. 

8rd«  Because  the  verdict  was  contrary  to  the  charge  of 
the  court,  in  this,  that  the  court  charged,  that  the  pre- 
sumption of  guilt'  arising  from  the  possession,  by  defend* 
ant,  of  the  alleged  forged  deed  at  any  partictilar  iSm^ 
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might  be  rebutted  by  eheWing  that  another  person  had 
possession  of  the  same  Heed  at  some  prior  period.* 

4th.  Because  the  court  refused  to  permit  defendant's 
counsel  to,  ask  a  witness  on  the  part  of  the  State,  if  he  did 
not  write  a  letter  to  J.  J.  Whitakef,  to  claim  for  him  tne 
lot  mentioned  in  the  deed,  but  only  allowed  counsel  to 
ask  him  if  he  had  written  a  letter. 

The  court  reftised  the  motion  for  a  new  trial,  and 
dejfendant  excepted. 

J.  M.  k  W.  L.. Calhoun,  and  Whitakeb  k  Bates,  for 
plaintiff  in  error. 

Sol.  Gen.  T.  .L.  Coopbr,  contra. 

By  the  CowrL — ^Lumpkin,  J.^  delivering  the  opinion. 

There  are  but  tw6  exceptions  in  this  case ;  one  the  refu- 
sal of  the  judge  to  permit  Holliday  to  testify  as  to  the 
contents  of  the  letter  he  wrote  to  Judge  Whitiaker,  and 
the  other  that  the  verdict  was  contrary  to  the  evidence 
and  the  charge  of  the  court.  ^ 

1.  As  to  the  first,  we  see  nothing  to  vary  this  case  from 
the  ordinary  rule  of  evidence,  that,  while  it  was  allowable 
for  the  witness  to  state  the  fact-  that  he  had  written  a 
letter,  yet  he  could  not  go  flirther  and  testify  as  to  thQ 

'contents,  unless  the  foundation  was  first  laid  to  let  in  this 
secondary  proofl 

2.  It  is  possible  that  the  weight  of  evidence  is  againdt 
the  verdict^  still  there  is  proof  sufilcient  to  justify  it. 
JTeremiah  Walker,  the  ostensible  grantor,  swears  that  the 
deed  is  a  forgery ;  and  Holliday  states  positively,  that  the 
deed,  with  other  title  papers  to  the  land*  in  dispute,  in 
Pike  county,  was  transmitted  to  him  through  the  mail  by 
the  defendant,  who  had  previously  promised  to  furnish 
him  with  these  conveyances  ;*  and  that  he  would  send 
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them  in  this  way.  The  case  was  not  only  fairly  but  favor- 
ably submitted  to  the  jury  by  the  judge ;  and  they,  in  tbe 
exercise  of  their  rightful  prerogative,  have  seen  fit  to 
believe  Holliday,  rather  than  Isaac  Holcombe,  the  son  of 
the  accused; 

We  apprehend  the  jury  understood  this  case,  and  the 
witnesses,  as  well  as  the  party  implicated — ^better  than  we 
dp. 

Jadgment  affirmed. 


WALLACE  &  WINGFIELD  us.  HULL,  FRIER- 
SON  &  CO. 

1.  A  partnership  is  presumed  to  be  solvent  until  the  contrary  appears. 

2.  The  apparent  interest  of  each  partner  is  to  be  considered  and  treated 
as  his  actual  interest,  until  rebutted  by  proof. 

3.  The  right  of  partners  can  be  ascertained  and  settled  at  law  as  well 
as  in  equity. 

4.  A  creditor  of  two  members  of  a  firm  is  entitled,  by  garnishment, 
against  any  one  having  effects  of  the  firm  in  his  hands,  or  who  is  a 
debtor  to  such  partnership,  to  subject  the  interest  of  said  two  mem- 
bers in  said  effects  or  debt  to  the  payment  of  his  demand. 

Attachment  and  GFarnishment,  from  Fulton  county. 
Decided  by  Judge  Bull,  at  October  Term,  1858. 

s 

Hull,  Frierson  &  Oq.,  sued  out  an  attachment  in  Mus- 
cogee county,  against  Thomas  M.  Caldwell  and  James  F. 
Cummings,  partners^in  trade,  resident  in  the  State  of  Ten- 
nessee, under  the  firm  and  name  ot  Oxldwell  ^  Cummings^ 
for  the  recovery  of  a  debt  amounting  to  four  hundred  and 
thirty  dollars.  Garnishment  was  served  upon  Wallace  & 
Wingfi6ld,  commission  merchant^  of  .the  city  of  Atlanta, 
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Fulton  county,  who  answered  that  at  the  time  of  service 
they  had  in  their  hands  ahout  one  thousand  dollars  worth 
of  bacon,  which  they  had  since  sold  and  converted  into 
money,  belonging  to  Thomas  M.  Caldwell,  James  F. 
Cummings  and  John  C.  Caldwell,  junior,  partners  in 
trade,  resident  in  the  State  of  Tennessee,  under  the 
style  and  firm  of  GaldweU,  Cummings  ^  Oo.^  but  they  had 
nothing  belonging  to  Caldwell  and  Cummings,  the  defend- 
ants in  the  attachment. 

The  plaintifis  traversed  the  answer  of  the  garnishees, 
and  the  issue  upon  the  traverse  was  submitted  to  a  jury. 

It  was  in  proof  upon  tlie  trial,  that  the  plaintifis  had 
recovered  judgment  in  the  attachment  for  $430  00,  besides 
interest  and  cost.  It  was  further  proved  that  Thomas  M.' 
Caldwell  and  James  F.  Cummings,  under  the  style  of 
Caldwell  &  Cummings,  did  business  in  Shelbyville,  Ten- 
nessee, for  a  number  of  years,  down  to  1st  January,  18'56, 
when  said  firm  was  succeeded  by  the  house  of  Caldwell, 
Cummings  &  Co.,  composed  of  the  said  Thomas  M.  Cald- 
well, James  F.  Cummings  and  John  C,  Caldwell,  junior; 
and  that  the  bacon  in  question  was  consigned  to  the  gar- 
nishees by  said  Caldwell,  Cummings  &  Co.  for  sale. 

Upon  the  close  of  the  testimony,  counsel  for  the  garr 
nishees  moved  to  dismiss  the  garnishment,  on  the  ground 
that  the  effects  in  their  hands  belonged  to  the  firm  of 
Caldwell,  Cummings  k  Co.,  and  could  not  be  attached 
for  a  debt  due  by  Caldwell  &  Cummings.  The  court 
overruled  the  motion,  and,  charged  the  jury  that  they 
should  find  for  the  plaintiffs  two-thirds  of  the  amount 
admitted  by  the  garnishees  in  their  hands  belonging  to 
Caldwell,  Cummings  &  Co.,  provided  plaintiffi'  demand 
amounted  to  that  much ;  if  not,  then  the  amount  of  their 
demand.    To  which  ruling  and  charge  garnishees  excepted. 

The  jury  found  for  the  plaintiffs,  against  thegarnishees, 
four  hundred  and  thirty  dollars  principal,  besides  interest 
and  cost. 
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Whereupon  counsel-  for  garniflhees  tender  their  bill  of 
exceptions,  assigning  as  error  the  decision  and  charge 
above  excepted  to. 

^udge  Benning  being  related  to  one  of  the  parties,  did 
XK>t  preside  in  this  case.    ' 

Glbnn  &' Cooper,  for  plaintifis  in  error. 

J.  M.  &  W.  L.  Calhoun,  and  B.  Y.  Martin,  contra. 

By  the  (hurt. — ^Lumpkin,  J.,  delivering  the  opinion. 

We  cannot  concur  with  that  class  of  authorities  which 
hold  that  such  a  proceeding  as  this  cannot  be  maintained 
at  law.  If  the  firm  of  Caldwell, ,  Cummings  &  Co.,  be 
solvent,  and  the  interest  of  Caldwell  and  Cummings  in 
that  Qoncern  could  be  ascertained,  there  could  be  no  diffi- 
cultj  in  this  case.  Is  it  not  safe  to  assume,  and  the  coun- 
try and  the  courts  act  upon  this  assumption,  that  a  firm 
is  solvent  until  the  contrary  appears  ?  and  that  the  appa^ 
rent  interest  of  each  person  is  to  be  considered  and  treated 
as  his  actual  interest,  until  rebutted  bj  proof? 
.  It  haa  been  settled '  in  this  Staite  that,  were  this  a  com- 
mon  law  execution,  it  coul4  have  been  levied  on  the 
bacon  in  the  hands  of  the  garnishees ;  or  if  sold  by  them, 
the  proceeds  could  be.reaehed  by  process  of  garnishment, 
based  upon  the  common  law  judgment.  Can  any  sensi- 
ble distinction  be  drawn  between  the  two  cases  ? 

It  has  been  held  in  England  that  the  rights  of  the  part- 
ners can  be  ascertained  and  settled  at  law,  as  well  as  in 
equity ;  and  notwithstanding  the  doubts  of  Lord  Eldon,, 
and  the. difficulties  which  occurred  to  Lord  Alvanley,  the 
doctrine  laid  down  by  L9rd  Hardwicke,  has  not  been 
overruled ;  namely :  that  a  settlement  could  be  made  at 
law. 

Let  the  partner  then  of  Caldwell  and  Cummings  appear 
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and  contest  the  interest  of  Caldwell  and  Cammings^n 
this  fand ;  or  show  that  the  firm  is  insolvent,  and  that  he 
is  intitled  to  retain  and  dispose  of  these  effects  for  the 
partnership  debts — not  those  which  might  thereafter  have 
been  contracted,  but  such  as  were  dne  when  this  process 
was  served. 

Judgment  affirmed. 


,  EVANS  vs.  LIPSCOMB  et  at. 

Where  a  satt  is  pending  against  a  feme  solet  and  she  intermarries,  the 
suit  does  not  abate,  neither  can  the  hnsband  be  made  a  party  by 
scire  faeiaSf  bnt  the  case  proceeds  to  judgment  and  ezecation  without 
noticing  the  husband. 

Debt,  from  Troup  county.  Decision  by  Judge  Bull^ 
at  November  Term,  1858. 

This  was  an  action  of  debt,  by^^the  ordinary,  for  the  use 
of  certain  heirs  at  law,  against  Harriet  Lipscomb,  admin- 
ifitratrix  of  Mildred  Bowling,  deceased,  and  her  securitieg 
on  the  administration  bond. 

Fending  the  suit,  the  administratrix  intermarried  with 
Archibald  d.  Stanford,  and  scire  facias  issued  and  was 
served  upon  him  to  show  icause  why  he  should  not  be 
made  a  party  defendant  in  said  cause,  &c. 

Stanford,  by  his  counsel,  answered  and  showed  for 
cause,  that  he  was  not  liable  to  be  made  a  party  defend- 
ant to  the  suit  pending  against  his  wife  as  administratrix, 
at  the  time  that  he  married  her. 

After  argument,  the  court  held  the  showing  good^  and 
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dismissed  the  scire  facias.    To  which  decision  plaintiff 
excepted,  and  assigns  the  same  as  error. 

B.  H.  BiQHAM,  and  K  M.  Habris,  for  plaintiff  in  error. 

B.  H.  Hill,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

The  only  question  in  this  case*  is  this :  If  an  action  be 
pending  against  a  single  woman,  and  she  marry,  can  a 
husband  be  made  a  party  by  scire  facias  f 

Our  brother  Ball  decided  that  he  could  not ;  and  he 
had  the  authority  of  this  court  for  so  holding. 

Mr.  Chitty  says,  "if  she,"  (a  feme  sole,)  "  marry,  pend- 
ing an  action  against  her,  it  will  not  abate,  but  the  plaintiff 
may  proceed  to  execution  without  noticing  the  husband." 
1  Ohitty's  Pleadings,  48 ;  5th  Amer.  Ed.,  and  citing  2 
Strange  811 ;  4  East.  521 ;  Cro.  Jac.  523,  Bacon  Title 
Abatement  G.  L6ft.  27 ;  2  Ld.  Raymond,  1525.  Our 
judiciary  act  of  1799,  (Cobb  472,)  provides  that  where  a 
feme  sole,  "  being  plainUffy'  shall  marry,  pending  any  suit, 
the  sam.e  shall  not  abate  by  said  intermarriage,  but  the 
safiie  being  suggested  on  record,  such  cause  shall  proceed 
in  the  name  of  the  husband  and  wife. 

It  would  be  w6ll  for  the  Legislature  to  extend  the  pro- 
visiond  of  the  act  to  the  case  of  feme  sole  defendants,  and 
authorize  the  husbands  to  be  made  parties,  not  summa- 
rily upon  motion,  but  by  scire  facias. 

Judgment  affirmed. 
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t 

When  an  appeal  is  dismissed  on  acconnt  of  a  defect  in  the  affidavit 
upon  which  it  is  entered,  it  is  the  privilege  of  the  plaintiff  to  move 
to  re-instate  Ihe  case  by  amending  the  affidavit  at  any  time  within 
the  term,  it  not  appearing  that  any  injury  resulted  by  reason  of 
granting  such  permission. 

Case,  and  appeal  in  Forma  Pauperis,  from  Fayette 

county.    Tried  before  Judge  Bull,  at  September  Term, 
1858. 

This  was  aH  action  on  the  case  by  Henry  Holsenback 
against  William  Martin,  for  criminal  conversation  with 
plaintifl's  wife. 

Plaintiff  confessed  judgment  reserving  tie  right  6f 
appeal,  and  made  affidavit  that  he  was  ^^  unable  from  his 
poverty  to  pay  cost  or  give  the  security  required  by  law," 
the  words  '*  he  is  advised  and  believes  he'has  a  good  cause 
of  appeal,"  being  omitted.  The  clerk  wrote  out  the  affi- 
davit  for  plaintiff,  and  entered  the  appeal. 

Upon  the  call  of  the  case  for  trial  on  the  appeal,  counsel 
for  defendant  moved  to  dismiss  the  same,  on  the  ground 
of  the  defect  or  omission  above  stated,  in  plaintiff's  affi- 
davit. 

There  being  no  motion  to  amend,  the  court  dismissed 
the  appeal,  and  counsel  for  plaintiff  excepted. 

Stons  &  Fi;tch,  for  plaintiff  in  error. 

M.  M.  TiDWBLL,  contra. 

By  ihe  Qmrt — Lumpkin,  J.,  delivering  the  (pinion. 

It  is  not  denied  by  the  plaintiff  that  the  affidavit  in  this 
case  was  defective;  nor  by  the  defendant  that  it  was 
amendable.    The  only  question  is,  should  the  court  have 
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allowed  the  case  to  have  been  reinstated  ?  Our  opinion 
is  that  the  application  for  this  purpose  should  have. been 
granted.  No  noti(ie  was  given  of  the  defendant's  intention 
to  move  to  dismiss  the  appeal.  The  counsel  for  the  plain- 
tiff could  not,  therefore,  foresee  the  necessity  of  having 

:  his  client  present.    He  announced  himself  ready  for  trial 

•  when  the  case  was  called. 

It  does  not  appear  that  any  body  would  have  been 
injured  by  the  reinstatement  of  the  case.  The  defendant 
could  not  be ;  and  if  the  bail  was,  when  an  attempt  is 
made  to  charge  him,  he  will  be  allowed  to  show  that  he  was 
ready  to  surrender  his  principal  in  discharge  of  his  bond, 
but  suffered  him  to  go  at  large  when  the  appeal  was  dis- 
missed. Perhaps  he  would  be  entitled  to  this  privilege ; 
on  the  other  hand,  it  might  be  said  that  he  is  presumed 
to  know  the  law ;  and  that  it  was  his  duty  to  have  retained 
the  custody  and  control  of  his  principal  during  the  term, 
if  it  be  the  right  of  the  plaintiff  to  move  to  reinstate  at 
any  time  within  the  term.  We  do  not  decide  this  point. 
It  may  never  occur. 

Judgment  reversed. 


WARD  AND  CAMP  vs.  ALLEN. 

If  an  inRtrttment,  by  mistake  of  ito  author  or  draftsman,  fails  to  speak 
his  mind,  a  court  of  equity  will  modify  the  instrument',  so  as  tamake 
it  speak  his  mind. 

In  Equity,  in  Fayette  superior  court.    Tried  before 
Judge  Bull,  March  Term,  1858. 

The  bill  alleges  that  Morris  Harris,  the  &ther  of  com^ 
plainant,  Matilda  Allen,  widow  of  Coleman  A.  Aliens- 
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deceased,  made  and  executed  the  following  deed  of  gift, 
viz: 

Georgia,         1     Enow  all  men  by  these  presents, 

Payette  County.  /  that  I,  Morris  Harris,  of  the  county 
and  State  aforesaid,  in  full  exercise  of  my  right  mind,  and 
in  the  fear»of  Q-od,  pe^ce  and  good  order  of  the  State, 
declare  .that  for  the  love,  good  will  and  affection  which  I 
have  for  my  daughter  Matilda,  wife  of  Colemaiji  A.  Allen, 
I  do,  for  the  love  and  affection  which  I  have  for  her,  give 
and  graDt  unto  her  and  her  children  whieh  she  now  has, 
or  which  she  may  hereafter  have  born  unto  her  present 
husband,  or  any  future  husband,  the  following  property, 
to-wit :  Tom,  a  negro  man  about  twenty-two  years  old ; 
Julia,  a  negro  woman  about  twenty-two  years  old ;  Linda, 
a  girl  about  sixten  years  old,  and  all  ftiture  increase  of 
them  ;  and  I  further  give  and  grant,  in  a  separate  manner 
unto  her  son,  Morris  Harris  Allen,  my  negro  boy  Daniel, 
about  two  years  old,  and  lot  of  land  No.  208,  in  th^  5th« 
district,  of  originally  Henry,  now  Fayette  county ;  all  of 
which  property  I  give  and  bequeath  at  my  death  to  my 
daughter  Matilda  and  her  children,  in  such  manner  and 
by  design  that  her  present  husband  shall  not  be  entitled 
to,  it,  or  have  control  of  the  same  in  any  way  whatever, 
and  I  hereby  appoiqt  Jesse  Ward  trustee  of  property 
herein  named  for  the  purpose  aforesaid,  for  the  use  and 
sole  benefit  of  my  daughter  and  her  children.  To  have 
and  to  hold  the  said  property  separate  from  my  other 
heirs,  and  I  hereby  oblige  my  other  heirs  and  repre^enta- 
taves  to  warrant  and  forever  defend  the  title  of  the  above 
specified  property.  In  witness  whereof,  I  hereunto  set 
my  hand  and  and  seal,  this  12th  day  of  April,  1845. 

(Signed.)  MORRIS  HARRIS.  [L.  S.] 

Signed,  sealed  and  delivered  1 
in  presence  of  / 

Jesse  Ward, 

John  Harrison, 

R.  Malone  StelL 
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The^  bill  farther  states,  that  said  deed,  after  its  execu- 
tion,  was  delivered  by  Harris  tb  Jesse  VTard,  the  trustee 
therein  appointed,  with  instructions  to  have  it  recorded, 
which  he  did  on  the  20th  day  of  the  same  month,  to- wit : 
20th  April,  1845.  The  bill  further  states  and  charges 
that  the  purpose  and  intention  of  her  father  was  to  con- 
vey said  property  to  her  and  her  children  under  the  limi- 
tations and  restrictions  mentioned  by  deed,  but  that 
d^ng  to  the  mistake  or  misconception  of  the  draftsman 
of  said  instrument,  who  was  unlearned  in  the  law  and 
unskilled  in  drawing  such  instruments,  the  paper  execu- 
ted may  be  held  a  will,  and  as  such  revoked  by  the  last 
will  and  testament  of  said  Morris,  subsequently  executed, 
and  which  has  been  duly  admitted  to  record  in  the  proper 
'  office.  That  after  her  father's  death,  the  executor  of  his 
will,  Abner  Camp,  delivered  said  property  to  Jesse  Ward, 
the  aforesaid  trustee,  who  allowed  her  and  her  husband 
to  remain  in  possession  of  said  property  for  some  time, 
and  treated  said  paper  as  a  deed,  and  recognised  and 
admitted  complainant's  and  her  children's  right  and  title 
to  the  same,  as  donees  whose  interest  vested  in  and  under 
said  deed  at  the  time  of  its  execution. 

The  bill  further  states  that  Ward,  the  trustee,  combin- 
ing with  Camp,  the  executor  aforesaid,  has  taken  daid 
negroes  from  the  possession  of  complainant  and  her  chil- 
dren, and  has  delivered  them  to  said  Camp,  who  resides 
in  the  county  of  Henry,  and  by  whom  they  are' now  held, 
and  who  is  in  the  enjoyment  of  the  hire  and  profits  of 
said  negroe^  and  their  increase,  and  complainant  is  thus 
deprived  of  their  services,  and  her  right  and  title  to  the 
same  denied. 

The  bill  prays  that  the  paper  be  reformed  in  pursuance 
of  the  donor's  instructions  and  intentions,  and  that  it  be 
set  up  and  declared  a  deed ;  that  the  property  therein 
mentioned  be  delivered  and  restored  to  complainant  and 
her  children,  and  that  defendants  account  for  the  hire. 
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labor  and  profits  of  said  negroes  since  they  came  into 
their  possession. 

Defendants  demarred  to  the  bill  for  want  of  equity,  and 
that  parol  evidence  was  inadmissible  to  shew  or  explain 
the  intention  of  the  testator,  and  that  he  intended  the 
paper  sought  to  be  set  up  and  reformed,  as  a  deed  and 
not  a  will. 

The  presiding  judge  overruled  the  demurrer,  and  defend- 
ants excepted  and  assign  said  decision  as  error. 

L.  T.  DoYAL,  and  Hammond  &;  Son,  for  plaintiff  in  error. 

M.  M.  TrDWBLL,  contra. 

By  the  Court — ^Bennino,  J.,  delivering  the  opinion. 

Was  the  court  below  right  in  overruling  the  demurrer 
to  the  bill  ?    We  think  so. 

The  grounds  of  the  demurrer  were,  Ist,  that  the  bill 
had  no  equity  in  it ;  2d,  that  parol  evidence  was  not 
admissible,  to  show  what  was  intended  by  the  instrument. 

If  an  instrument,  by  mistake  of  its  author,  or  his  drafts- 
man, does  not  speak  his  mind,  a  court  of  equity  will 
modify  the  instrument  so  as  to  make  it  speak  his  mind. 
(Wyche  and  wife  vs.  Green,  16  Geo.  Rep.,  49.)  And  it 
will  hear  verbal  evideiice  as  to  what  his  mind  was. 

It  follows,  then,  that  there  was  equity  in  this  bill,  if  the 
bill  states,  that  by  mistake  the  instrument  does  not 
express  what  was  the  intention  of  Morris  Harris,  its  author, 
and  also  states  what  that  intention  was. 

And  these  statements  the  bill  makes.  It  says,  in  sub- 
stance, that  the  instrument  is  a  will,  and  not  a  deed ;  and 
that  a  will  was  a  thing  that  could  not  express  the  mind 
or  intention  of  the  author,  Morris  Harris ;  that  his  inten- 
tion was,  to  make  a  deed ;  and  a  deed  by  which  he  would 
reserve  to  himself  the  use  of  the  property  for  his  life,  and 
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coQvey  the  remainder  in  the  property,  to  a  trastee,  for  the 
separate  use  of  his  daughter,  Mrs.  Allen,  for  her  life,  and 
at  her  death,  to  her  children.  And  the  bill  sets  out  the 
instrument.  And  it  states  that  mistake  was  the  cause 
why  the  instrument  was  thus  made. 

Kow,  if^the  bill  is  right  in  saying,  that  the  instrument 
is  a  will,  and  not  a  deed,  it  is  clear  that  the  instrument 
does  not  speak  what  the  bill  states  was  the  intention  of 
Harris,  its  author ;  and  therefore,  it  is  clear  that  there  was 
equity  in  the  bill.  I,  myself,  however,  am  very  much 
inclined  to  think,  that  the  instrument,  as  it  stands,  is  a 
deed — ^that  it  is  an  instrument  which  conveys  to  Mrs. 
Allen  and  her  children,  a  present  right  to  the  future  enjoy- 
ment of  the  property — ^the  enjoyment  of  it  at  the  donor's 
death ;  and  by  necessary  implication,  reserving  to  him  all 
the  other  interest  in  the  property ;  that  is,  reserving  t<j 
him  an  estate  in  it  for  his  life.  But,  even  if  it  was  a  deed, 
and  of  this  import,  it  would  not  express  what  the  bill 
states  to  have  been  the  donor's  intention ;  the  bill  stating 
that  intention  to  have  been,  to  convey  the  remainder  after 
the  donor's  death,  to  Mrs.  Allen,  for  her  life,  and  at  her 
death  to  her  children.  So  that,  even  if  the  instrument 
be  a  deed,  it  needs  reforming,  if  we  take  the  statement  of 
the  bill  as  true,  and  consequently,  even  in  that  case,  there 
id  equity  in  the  «bill. 

Judgment  affirmed. 


COLEMAN  vs.  THE  STATE. 

1.  It  is  no  exoade  for  an  aasanii,  that  the  party  assailed  Bays,  that  if 
assailed,  it  will  be  at  the  risk  of  the  assailant. 
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2.  A  juror's  oath  cannot  be  received  to  impeach  his  verdict 

3.  Newlj  discovered  evidence,  if  merely  cumulative,  is  not  a  sufficient 
ground  for  a  new  trial. 

Assaalt  with  intent  to  •  murder,  from  Fayette  coimty. 
Tried  before  Judge  Bull,  at  September  Term,  1868. 

This  was  an  indictment  against  William  Coleman  and 
Hardy  Richardson  for  an  assault  with  intent  to  murder 
one  Jackson  Grizzard. 

The  defendants  severed,  and  Coleman  was  put  upon 
his  trial,  and  the  following  is  the 

Brkf  of  EMence.    For  the  State. 

Jackson  Chrizzardy  the  prosecutor,  testified  that  on  the 
last  day  of  December,  1855,  in  Fayette  county,  he  was 
going  on  the  road  and  ^  came  in  sight  of  the  grocery. 
Some  men  were  in  the  road  before  the  grocery,  who,  when 
witness  and  Daniel  D.  Mims  came  in  sight,  raised  a  halloo. 
When  witness  came  near  the  grocery,  defendant  and 
Hardy  Bichardson  came  out  of  the  grocery,  and ,  camo 
meeting  witness  and  Mims.  Coleman  had  his  arms  folded 
on  his  breast — ^had  a  weight — witness  thought  a  four 
pound  iron  weight.  He  threw  the  weight  and  struck 
witness  on  the  side— nearly  knocked  the  breath  out  of 
him — ^witness  caught  oa  his  horse's  wethers,  when  Cole- 
man struck  him  with  a  rock  or  weight  on  the  shoulder, 
and  jerked  witness  off  his  horse,  and  he  and  Richardson 
commenced  stamping  him :  that  is  the  last  he  recoUectSi 
till  some  time  in  the  night  he  came  to,  and  found  Dr. 
Wilson  standing  by  his  bed.  The  assault  was  made  about 
one  o'clock  in  the  day.  Witness  was  confined  to  his  bed 
some  five  or  six  weeks— gave  defendant  and  Richardson 
no  provocation^ — had  not  spoken,  only  nodded  his  head 
when  they  met. 

Cross-Examined. — The  difficulty  occurred  fifty  or  sixty 
yards   from  the  grocery    in   front   of  Walker's  gate. 
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"Walker's  house  is  some  twelve  or  fifteen  steps  from  the 
grocery.  Defendant  and  Richardson  met  witness  and  Mima 
at  the  gate — ^witness  was  going  along  on  his  horse  in 
a  walk,  when  he  received  the  lick ;  when  Coleman  passed 
Mims  he  turned  and  threw  the  weight.  Witness  did 
not  tell  Willis  Baker  at  the  school-house,  that  day,  that  he 
was  going  down  to  Bed  Oak  to  make  a  light  hole  through 
Coleman.  There  had  been  a  fight  the  day  after  Christmas 
between  witness  and  Coleman — Coleman  was  some 
six  or  eight,  feet  from  witness  when  he  threw  the  weight. 

Damd  D.  Mims  testified,  that  ^when  he  and  Grizzard  got 
in  sight  of  the  grocery,  some  men  commenced  to  halloo. 
When  they  got  nearer,  Coleman  and  Richardson*  came 
meeting  witness  and  Grizzard — as  Coleman  passed  wit- 
ness he  threw  the  weight  and  struck  Grizzard.on  the  side 
— Grizzard  fell  on  his  horse's  wethers  and  Coleman  pulled 
him  off.  Witness  then  got  down  and  Richardson  approach*- 
ed  with  a  weight  in  his  hand — witness  told  him  not  to 
strike  him  and  he  did  not.  Richardson  then  kicked  up 
against  the  palings  saying  he  was  one  of  the  best  men. 
Witness  then  turned  to  the  others  who  were  fighting — 
other  persons  came  up  and  took  them  off.  Richardson 
had  also  jumped  on  the  old  man.  Coleman's  brother 
requested  witness  to  assist  in  getting  them  apart,  and  he 
did  so.  Witness  and  Grizzard's  son,  carried  him  home 
— he  appeared  to  be  insensible  and  badly  hurt.  Witness 
saw  the  weight  before  Coleman  threw  it — thought  it  a 
four  pound  weight — saw  no  attempt  on  the  part  of  Griz- 
zard to  strike  or  fight — Coleman  was  fighting  him — Griz- 
zard appeared  to  be  helpless. 

Cross-Examined. — Saw  Coleman  and  Richardson  both 
striking  Grizzard-— does  not  think  he  saw  them  both 
strike  at  the  same  time. 

J.  J.  Cook  testified,  that  he  was  at  Red  Oak  on  the  day 
of  the  difliculty — «aw  Mims  and  Grizzard  coming  along 
the  road.    Richardson  got  on  a  stump  and  made  some 
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kind  of  a  noise,  then  went  into  the  grocery— ^aw  him  and 
Coleman  come  out  and  go  down  the  road,  Coleman  in 
front.  They  met  Grizzard  and  Mims — saw  Coleman 
throw  at  Orizzard — ^heard  the  lick — did  not  see  the  instru- 
ment— ^they  seemed  to  puU  him  off  his  hOrse.  Coleman 
and  Richardson  then  both  struck  him  right  smart — does 
not  think  the^  were  both  on  him  at  the  same  time. 

OrosS'Examined. — Thinks  Coleman  was  fifteen  or  twen- 
ty feet  from  Qrizzard,  when  he  threw  the  weight — rheard 
it  tol4  that  day  in  Coleman "s  presence,  that  Grizzard  was 
going-^by  there  to  Luck's — ^the  gr6cery  was  in  the  way- to 
Luck'^. 

Dr.  Jno.  S.  WUson  testified  that  he  wais  called  to  see 
Grizzard  on  the.lst  January,  1856 — found  soine  two  of 
his  ribs  broken  on  the  left  side — some  s^all  brtiises  about 
the  abdomen — sa^  him  two  or  three  times  afterwards — 
he  was  down  some  two  or  three  weeks,  probably  longer. 

Evidence  for  DeJtndanL 

JRayrrumd  Coleman  testifieji  that  he  saw  the  difficulty. 
Grizzard  was  coming  up  the  road,  and  def&ndaiit  was 
going  down,  and  they  met  at  Walker's  gate.  Defendant 
lived  at  "Walker's— ^had  started  there  when  they  met — de- 
fendant raised  up  his  head  a,nd  said,  "  how  do  you  do,  gen- 
tlemen V  Grizzard  checked  his  horse  and  put  his  hand 
in  his  left  coat  pocket — ^turned  towards  defendant,  pulled 
his  hand  out,  and  about  that  i;ime  they  went  to  fighting 
— Coleman  pitched  at  him — did  not  know  whether  he 
threw  anything  or  not.  When  Grizzard  pulled  out  his 
left  hand,  he  put  his  right  into  his  right  pocket.  On  that 
morning  heard  Baker  say  in  the  presence  of  defendant, 
at  the  grocery :  "  Boys,  look  out,  the  Grizzards  said  they 
are  comingdown  and  would  blow  day-light  through  you." 
Defendant  struck  at  Grizzard — ^Grizzard  got  off  his  horse, 
and  they  went  to  fighting.  Richardson  caught  defendant 
by  the  arm  or  shirt  and  jerked  him  back.  Grizzard 
6 
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walked  off  som^  ten  feet — Richardson  tben  went  np  to 
him,  and  jnmped  on  him  and  downed  him.  Grizzard 
I4>peared  to  be  going  back.  Defendant  was  ten  or  twehre 
feet  from  Grizzard  when  h6  threw. 

Oross-Exammed. — Saw*^  weight— one  of  the  weights 
about  the  groc€;ry — Baker's  statement  about  the  Grizzards 
was  about  10  or  11  o'clojek  in  the  morning — thonght  Cole^ 
man's  blows  were  light,  but  Richardson's  were  severe — 
•saw  Richardson  throw  a  weight  at  Thos.  Grizzard. 

John  A.  Adams  testified^  that  he  saw  the  difficulty — saw 
the  parties  meet — Coleman  said, -''how do  you  do,  gentle- 
men ?"  Grizzard  seemed  to  throw  himself  on  his  nag  as 
if  he  meant  toydraw  something  out — with  that  Coleman 
struck  him — Grizzard  stayed  on  his  horse  till  Coleman 
took  him  off— Richardson  pulled  Coleman  off  and  took 
his  place.  Heard  Baker  teli  Coleman*  that  the  Grizzards 
said  they  were  going  ^y  home  to  prepare  themselves,  and 
that  they  would  be  down  and  make  day-light  shine 
through  them.  Heard  Grizzard  say  afterwards,  that  he 
did  not  blame  Coleman,  and  was  sorry  it  had  ever  taken 
place — was  within  ten  or  fifteen  feet  of  the  parties  when 
the  fight  took  place. 

Mrs.'  Wa}ker  testified, .  that  she  was  standing  in  her 
piazzc^  and  saw  Colenlan  meet  Grizzard  and  Mims — he 
said,  "good  morning,  gentlemen" — Mims  spoke  but  Griz- 
zard did  not — stopped  and  turned  the  head  of  his  horse 
towards  the  house — ^had  the  bridle  in  his  left  hand — ^put 
his  right  haiid  in  his  bosom — dropped  it  and  put  in  his 
left  hand,  and  she  saw  something  strike  him — Coleman 
went  up.  to  him  and  he  came  off  his  horse — don't. know 
whether  he  got  off  or  was  pulled  oft^— they  then  went  to 
fighting — Coleman,,  with  an  oath,  asken  him  if  he  would 
crowd  him  again — Grizzard  replied  he  never  would — 
Richardson  jcame .  up  and  told  Coleman  that  was  enough 
— they  then  left  off— the  crowd  gathered  round  and  wit- 
ness saw  uo  more.    Grizzard  went   to  his  horse — ^liis  son 


ATLANTA,  MARCH  TERM,  1859.  88 

Coleman  vs.  the  State. 

Thad.  went  to  help  him — he  objected  to  his  helping  him, 
saying  he  hurt  him,  and  got  on  the  horse  himself,  and 
went  off.  Mims  staid  sometime  talking  after  Grizzard 
left.    Coleman  was  staying  at  witness'  hoa^e. 

OrosS'Examined. — Shortly  after  the  difficulty  witness 
did  say  that  if  she  had  known  that  Ooleman  was  going 
to  do  so,  she  would  not  have  let  him  go  up.  She  said 
this,  because  she  was  sorry  the  fray  took  place. 

Dennis  Baker  testified,  that  he  was  at  the  school-house 
that  day — ^had  not  heard  Grizzard  use  any  threats  against 
Coleman— did  not,  on  that  day  at  the  grocery,  tell  or  say 
in  the  presence  of  Coleman,  any  such  thing  as  blowing 
day-light  through  him-7-told  them  he  had  heard  Joseph 
Grizzard  say  that  they  were  coming  down  there,  and  that 
if  any  of  them  jumped  on  them,  they  would  do  it  at  their 
own  risk. 

CrosS'Examined.-^'DxdL  not  tell  Miss  Ann  Coleman  on 
the  day  after  the  difliculty,  or  the  same  day,  "  that  if  06le- 
man  had  killed  Grizzard,. he  knew  enough  to  clear  him." 

J.  Jn  Cooky  re-^p^amined.  Heard  Baker  tell  Coleman 
and  others,  at  Red  Oak,  that  he  had  heard  Joseph  Griz- 
zard say,  he  was  coming  down,  and  that  if  any  of  them 
jumped  on. him,  they  would  do  it  at  their  own  risk. 

WWam  Orowhy  testified,  that  he  heard  Raymond  Cole* 
may  say,  that  if  it  had  not  been  for  him,  he  believed  they 
would  have  killed  the  old  man  Grizzard.  Heard  Grizzard 
say  in  the  conversation  testified  to  by  Adams,  that  he 
blamed  others  more  than  he  did  Coleman — that  was  his 
remark. 

The  jury  found  the  defendant  guilty,  whereupon  his 
counsel  moved  for  a  new  trial : 

Ist.  Because  the  verdict  is  contrary  to  the  law  and  evi- 
dence. 

2ndl  Because  the  presiding  judge  erred  in  not  permit- 
ting prisoner's  counsel  to  ask  Dennis  Baker  what  gave 
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rise  to  the  conversation  at  the  school-house  *  as  to  the 
threats  of  the  Grizzards  against  prisoner. 

8rd,  Because  the  jury  who  found  the  verdict,  were  not 
agreed — it  being  the  verdict  only  of  a  m^ority,  to  which 
a  minority  did  not  assent,  as  fq)pears  by  affidavit  of  one 
of  the  jury. 

4th.  Because  of  newly  discovered  evidence. 

The  court  refused  the  motion  for  a  new  trial,  and 
defendant  excepted. 

.  Whij?akbr  k  Bates,  and  Ovbrby  &  Bleckly,  for  plain- 
tiflT  in  error. 

Sol.  Gen.,  contra. 

By  the  Court. — ^Bbnning,  J.,  delivering  the  opinion.  . 

Was  the  court  right  in  refusing  the  new  trial  ?  We 
think  so. 

^s  to  the  first  ground  of  the  motion  for  a  new  trial, 
we  think  there  was  a  plenty  of  evid%nce  to  support  the 
verdict. 

As  to  the  second — 

1st.  The  "  conversation"  itself,  at  the  school-house,  was 
i;iot  maberial.  It  is  no^  justificj^tion  or  palliation  of  an 
assault  on  a  man,  that  he  says,  that  if  he  should  be  assail- 
ed, it  will  be  at  the  risk  of  the  assailant.  And  if  the  con- 
versation itself  was  not  material,  how  could  what  "  gave 
rise"  to  it,  be  material  ? 

Besides,  the  party  assaulted,  Jackson  Grizzard,  was  not 
present  at  the  conversation.  How  could  any  thing  in  a 
conversation  among  other  perso'ns,  justify  an  assault  on 
him  ?  At  least,  there  is  nothing  in  the  record,  to  show 
how  it  could.  . 

« 

As  to  the  third — 

2nd.    The  affidavit  of  a  juror,  made  after  therendition 
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of  his  verdict,  is  not  admissible  to  impeach  the  verdict. 
This  is  well  settled. 

As  to  the  fourth  and  last  ground — 

This  was  the  newly  discovered  evidence  of  Bartly  "Wal- 
ker and  his  wife.  This  evidence  was  merely  cumulative, 
ifoot.  also,  immaterial. 

Judgment  affirmed. 


GORMAN  vs.  HAMMOND. 

A  part  of  the.  8th  section  of  the  tax  act  of  1604,  aayg,  that  "If  any 
person^  "shall  he  convicted  of"  "making  a  false  return''  of  hisVtax- 
able  property,"  "he**  "shall  be  liable  to  pay  to  the  Clerk  of  the 
inferior  cotirt  of  the  county,  a  fine  of  ten  dollars  for  every  hundred 
dollars  valuation  so  neglected  or  concealed."  . 
HM,  That  this  part  has  been  repealed,  and  still  stands  repealed. 

Debt  from  Camipbell  county*  Decision  by  Judge  Ham- 
mond, at  March  Term,  1859. 

• 

This  was  an  action  of  debt  brought  by  Q.  W.  Ham- 
mond, clerk  of  the  inferior  court  of  said  county,  upon 
the  infoAnation  of  Stephen  Bentfroe,  ibr  the  use  of  said 
county  and  informer,  against  Clay  born  Gorman. 

This  action  was  brought  under  the  8th  section  of  the 
act  of  1804,  for  making"  a  false  return  of  defendant's  tax- 
able property. 

The  declaration  alleges  that  defendant  gave  in  his  lands 
to  the  receiver  of  tax  returns,  worth  twelve  thousand,  at 
eight  thousand  six  hundred  dollars — that  he  g^ve  in  his 
negroes,  worth  twenty-five  thousand  dollars,  at  ten  thou- 
sand dollars. 
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Defendant  demurred  to  the  declaration  upon  the  follow- 
ing grounds: 

Ist.  That  there  was  no  law  authorizing  said  suit  or 
action. 

2d.  That  the  declai^tion  does  not  allege  that  defendant 
failed  to  return  all  of  his  taxable  property ;  nor  dioes  it 
show  what  property  was  withheld. 

8(}.  That  the  cause  of  action  was  barred  by  the  statute 
of  limitations,  especially  that  portion  relating  to  the  re- 
turn of  1857. 

4th.  That  there  was  no  order  or  authority  from  the 
inferior  court  of  said  county,  to  institute  said  action. 

The  court  overruled  the  demurrer  on  all  the  grounds, 
except  that  part  of  the  third  ground,  relating  to  the  re- 
turn of  1857,  w;hich  was  sustained. "  The  court  holding 
that  the  action  as  to  that  year  was  barred  by  the  statute 
of  limitations.    And  to  this  decision  defendant  excepted. 

Stonb  k  Fitch,  and  Tidwbll,  for  plaintiff  in  error. 

Blalock,  contra.' 

Judge  McDonald  did  not  preside  in  this  case,  being 
absent  on  account  of  indisposition. 

By  the  Cfawr/.— ^Bbnning,  J.,  delivering  the  opinion. 

Ought  the  court  below  to  liave  sustained  the  demurrer 
to  the  declaration  ? 

The  first  ground  of  the  deniurrer,  was,  "that  there  was 
no  law  authorizing  said  suit  or  action.  Wa9  that  a  good 
ground  ? 

The  action  is  founded  on  a  part  of  the  eighth  section  of 
the  tax  act  of  1804.    That  section  is  as  follows : 

"i/^  any  person  or  persons^  shall  neglect  or  refuse  to  give 
in  a  return  o^  his,  her  or  their  taxable  property,  or  shall 
be  convicted  of  fraud  or  making  a  false  return  thereof  he^  she 
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or  they  shaU  be  liable  to  pfly  to  the  clerk  of  the  inferior  court  of 
4he  county  J  a  fine  of  ten  dollars  j  for  every  hundred  dollars  valu- 
ation so  neglected  or  concealed^  one-hdf  whereof  for  (he  use  of 
the  county^  under  the  directum  of  the  inferior  courts  and  the 
other  half  for  the  use  of  the  informer  or  informers,  to  be  re- 
covered in  any  court  having  cognizance  of  the  same,  (Cobb 
Dig.  1047.)  The  part  of  the  sectiop  oa  which  the  action 
is  founded,  is  that  part  which  I  have  piit  ia  italics. 

The  groand  of  the  demurrer,  therefore,  amounts  to 
this:  that  this  part  ^^was  no  law";  in  other  words,  that 
this  part  had  been  repealed.  Is  that  so?  Has  it  been  re- 
pealed ? 

It  was  argued  that  it  was  repealed  by  a  part  of  the 
fourth  section  of  the  tax  act  of  1845.  That  section  is  as 
follows :  '^If  any  person  shall  fail  to  make  a  return  of 
taxable  property  under  this  act,  such  persons  shall  be 
doubly  taxed  for  the  first  year,  trebly  taxed  for  the  second 
year,  and  increasing  in  the  same  ratio  each  year,  until  a 
retura  is  made ;  and  if  any  person  make  a  false  or  partial 
return^  a  double  tax  shall  be  assessed  by  the  justices  of  the  in- 
ferior  court  of  the  county  in  which  mich  false  or  partial  return 
is  made,  or  [on"]  report  of  such  fact  to  them  by  the  receiver  of 
tax  returns  J  and  at  least  three  day\  notice  to  sufih  person,  by 
order  of  the  justices  of  said  county.  (Cobb,  1076.)  The' 
part  of  the  section  meant,  was  the  part  which  I.  have  put 
in  italics. 

Does  this  part  of  th^'aet  of  1845,  repeal  the  part  afore- 
foresaid  of  the  act  of  1804  ? 

Both  of  the  two  parts  prescribe  a  penalty  for,  the  same 
act — ^^afedse  return"  ^^of  taxable  property;''  and  the  penalty 
prescribed  by  the  one,  is  not  the  same  ito  that  prescribed 
by  the  other ;  and,  it  is  a  rule,  that  when  there  are  two 
statutes  imposing  a  penalty,  for  the  same  ofience,  and  the 
penalty  imposed  by  the  one  is  not  the  same  as  that  im- 
posed by  the  other,  the  later  statute  repeals  the  earlier — 
the  intention  to  inflict  two  punishments  for  the  same  of- 
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fence,  being  a  thing  not  to  be  ^imputed  to  the  legislaturew 
Therefore,  the  part  of  the  act  of  1845,  doe&  repeal  the  part 
of  the  earlier  act  of  1804. 

That  part  of  the  act  of  1804,  having  been  thus  re- 
pealed, has  it  remained  repealed  ?  It  has,  of  course,  un- 
less it  has  been  revived  by  some  act  subsequent  to  the  act 
of  1845.  Is  there  any  such  act  that  revived  it  ?  If  there 
is,  we  may  safely  assume  that  it  was  some  of  the  tax  acts. 
Is  there  any  tax  act  that  revived  Jt  ? 

.The  first  tax  act,  after  the  act  of  1845,  is  the  tax  act  of 
1847.  That  act  revives  the  tax  act  of  1845— the  repealing 
act.  Of  course,  therefore,  that  act  does  not  revive  the 
part  of  the  act  of  1804,  but  keeps  it  repealed.  (Cobb^ 
1078.) 

The  next  tax  act  is  that  of  1850.  That  set  re-enacts 
the  act  of  1847,  ''for  the  political  years  1850  and  1851,  and 
for  each  year  thereafter,  until  repealed.''  That  act,  there- 
fore, revives,  or  rather,  Jkeeps  alive  the  act  of  1845,  and 
makes  it  perpetual,  and  consequently  it,  instead  of  re- 
viving the  part  of  the  act  of  1804,  renders  its  state  of 
repeal  indefinite.  : 

The  next  tax  act  is  that  of  1852.  That  act  does  not 
contain  any  provision  on  the  subject  of  the  '/a/s6  return" 
df  taxable  property.  Therefore,,  it  .does  not  contain  any 
pr^^vision  against  which  the  part  of  the  act  bf  1845,  re- 
viviid  and  made  perpetual' as  aforesaid  by  the  act  of  1850^ 
could  militate — that  part  relating  es^cludvely  to  ''a  false 
return"  of  taxable  property.  And  the  repealing  clause 
of  the  act  of  1852,  is  as  follows :  ''That  all  law^  and  parts 
of  laws  militating  against  this  act^  except  such  part  of  the 
tax  acts  now  in  force  in  this  State,  as  may  be  necessary 
to  carry  out  this  act,  and  which  are  declared  in  full  force, . 
be  and  the  same  are  hereby  repealed."  (Acts  l851-'529 
292.)  Ooqaequently,  as  the  part  aforesaid  of  the  apt  of 
1845,  revived  and  made  perpetual  as  ^foresaid,  by  the  act 
o£  1850,.  does,  not  militate  againat  it,  that  part  is  not  re- 
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pealed  by  it.    And,  therefore,  the  part  of  the  act  of  1804, 
is  not  revived  by  it. 

The  next  tax  act  is  that  of  1854.  This  continues  in 
force  all  of  the  act  of  1852,  except  its  12th  and  15th  sec- 
tions, which  two  it  alters,  but  not  so  as  to  make  them  ^ 
conflicting  with  the  part  aforesaid  of  the  act  of  1845. 
Hence,  this  act  could  not  revive  the  part  of  the  act  of 
1804. 

I  remark,  that  even  if  the  part  of  the  act  of  1845,  milir 
tated  against  either  the  act  of  1854,  or  the  act  of  1852, 
and  was,  therefore,  repealed  by  either  of  those  acts,  the 
part  of  the  act  of  1804,  equally  did  so,  and  therefore,  that 
such  repeal  of  the  part  of  the  act  of  1845,  could  not  ope- 
rate to  revive  the  part  of  the  act  of  1804. 

Neither  in  1856,  nor  in  1857,  was  there  any  general  tax 
law  passed.  In  each  of  those  years,  a  few  unimportant 
acts  bearing  on  subjects  connected  with  taxation,  were 
passed,  but  not  one  of  such  acts  contained  any  provision 
on  the  subject  of  the  "  false  return  V  of  taxable  property. 
None  of  these  acts,  then,  could  revive  the  part  aforesaid 
of  the  act  of  1804.  > 

Thus  far,  then,  there  is  no  act  to  be  found  which  repeals 
the  part  of  the  act  of  1845,  which  repeals  the  part  of  the 
act  of  1804,  and,  consequently,  no  act  which  revives  the 
part  of  the  act  of  1804. 

The  next  and  last  act  was  that  ot  1858,  to  make  the 
receivers  of  tax  returns  assessors  in  certain  ^cases.  The 
first  two  sections  of  that  act  are  as  follows : 

"That  from  and  immediately  after  passage  of  this  act, 
it  shall  be  the  duty  of  each  receiver  of  tax  returns  in  the 
several  counties  of  this  State,  -to  examine  carefully  each 
return  presented  to  him ;  and  if  in  his  judgment  he  shall 
find  the  property  embraced  in  said  return,  returned  below 
the  value  thereof,  it  shall  be  his  duty  to  assess  the  value 
thereon."  • 

"That  in  case  the  individual  making  such  return,  shall 
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consider  the  assessment  made  by  the  receiver  too  large, 
he  shall  be  permitted  to  leave  it  to  three  disinterested  per- 
sons, one  of  whom  he  shdl  select,  and  the  receiver  shall 
select  one,  and  these  two  shall  select  a  third  party,  a  ma- 
jority of  whom  shall  determine  the  amount  of  assessment 
on  the  property  embraced  in  each  return."  (Briscoe^a 
Dig.  of  Tax  Laws,  30.) 

Thesje  sections  are  on  the  subject  of  "the  false  return" 
of  taxable  property,  for,  a  return  of  taxable  property, 
"below  the  value  thereof"  is  a  false  return ;  and  the  pen- 
alty which  they  impose,  is  diflferent  from  that  imposed  by 
the  act  of  1846,  and  probably,  less  than  that.  The  pen- 
alty they  impose  is  an  assessment  by  the  tax  receiver,  sub- 
ject to  be  revised  by  arbitrators,  at  the  option  of  the  per- 
son making  the  return.  The  penalty  imposed  by  the  act 
of  1845,  was  a  double  tax  assessed  by  the  inferior  court, 
on  three  days'  notice  to .  the  person -making  the  false  re- 
turn. It  would  seem,  then,  that  they  repeal  the  act  of 
1845.  But  if  they  do,  they,  equally  keep  the  act  of  1804, 
in  a  state  of  repeal ;  for  the  punishment  they  inflict,  dif- 
fers more  from  the  punisment  inflicted  by  that  act,  than 
it  does  from  the  punishment  inflicted  by  the  act  of  1845. 
Therefore,  if  they  suffice  to  repeal  the  act  of  1845,  much 
more  must  they  suffice  to  keep  the  act  of  1804  repealed. 

Even  if  the  act  of  1804  had  been  in  force,  this  act  of 
1858  would  itself  have  repealed  it ;  and  that  repeal  would 
alone — though  coming  so  late — have  defeated  this  action. 
It  would  have  taken  from  under  the  action  its  foundation. 
(See  Bank  of  St.  Mary's  vs.  Clayton,  12  Ga.) 

Thus,  then,  it  appears,  that  there  is  uo  act  which  re- 
vives the  part  of  the  act  of  1804,  giving  the  present  ac- 
tion. It  is  not  pretended  that  if  this  part  of  the  act  of 
1804,  does  not  give  the  action,  there  is  anything  that 
does.  Consequently,  it  must  follow  that  this  first  ground 
of  the  motion  to  dismiss  this  actios  was  good,  viz :  the 
ground  that  there  was  no  law  authorizing  th&  action. 
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Now,  what  is  there  contrary  to  this  conclusiou  ?    A  de- 
cision of  this  court,  it  is  said — the  decision  in  Payne  vs. 
Coursey.    (20  Ga.  685.)    Even  if  that  were  true,  the  ef- 
fect would  he  to  show  not  the  conclusion,  but  the  decision 
erroneous.    But  is  it  true  ?    We  think  not.    In  that  case, 
it  is  true  that  the  declaration  was  just  like  it  is  in  the  pres- 
ent case ;  and,  that  the  decision  of  this  court  was  that  t^he 
action  lay ;  but  it  is  not  true,  that  the  question  on  which 
that  decision  was  made  is  the  same  as  the  question  on  which 
the  decision  in  this  case  is  to  be  made.     The  question  in 
this  case  is,  whether  the  part  of  the  statute  on  which  both 
actions  were  brought,  is  in  force ;  in  that  case,  it  was  as- 
sumed on  both  sides,  that  the  part  of  the  statute  was  in 
force ;  and  that  the  only  question  made,  was,  whether  it, 
thus  taken  to  be  in  force,  had  been  followed  by  the  decla- 
ration— ^whether  in  other  words — the  declaration  was  such 
as  to  bring  the  case  within  this  part  of  the  statute.    This 
part  says,  it  will  be  remembered,  that,  if  any  person  shall 
be  convicted  of  making  a  false  return  of  his  taxable  prop- 
erty he  shall  be  liable  to  pay  a  fine  of  ten '  dollars,  &c.' 
The  defendant's  point  was,  that  as  the  declaration  failed 
to  allege  that  he  had  been  convicted  of  making  such  false 
return,  the  declaration  failed  to  bring  the  case  within  this 
part  of  the  statute ;  and,  therefore,  that  the  declaration 
was  insufficient,  judged  by  the  part  of  the  statute  itself. 
And  a  plausible  point  it  was.    He  did  not  insist  that  the 
statute  had  been  repealed.    He  assumed  that  it  had  not 
been,  for  he  relied  on  it  himself,  his  point  being  that  the 
statute  itself  required  a  conviction  as  a  prerequisite  to  the 
action.     The  decision  of  this  court  was  that  the  action 
lay ;  but  that  was  merely  saying  that  the  objection  made 
to  its  lying  was  not  good — was  merely  saying  that  it  was 
not  true ;  that  the  statute  itself  made  a  conviction,  a  pre- 
requisite of  the  action.     Every  decision — every  book — 
every  writing — every  discourse — is  to  be  taken  in  refer- 
ence to  the  facts  on  which  it  is  made.    That  the  question 
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was  what  I  have  stated  that  it  was,  is  sufficiently  apparent 
from  the  facts  of  the  case,  as  reported.  ^^At  the  trial, 
counsel  for  defendant  moved  the  court  to  dismiss  the  ac- 
tion, on  the  ground  that  the  same  cannot  be  maintained 
under  the  law  and  the  pleadings."  (20  Ga.  586.)  What 
is  this  but  saying  that  the  ground  of  the  objection  was 
that  the  relation  borne  by  the  pleadings  to  the  law  was  such 
that  the  action  was  not  maintainable  ?  And  what 
pleadings  and  what  law  were  obviously  m:eant?  The 
declaration,  and  the  law  on  which  the  declaration  was 
founded,  viz :   the  part  aforesaid  of  the  8th  section  of 

the  act  of  1804.      What  relatibn   between   these  was 

* 

meant  ?  The  relation  growing  out.  of  the  absence  from 
the  declaration  of  an  allegation  that  the  defendant  had 
been  ^^convictecP*  of  making  the  fiilse  return  charged 
against  him — this  part  of  the. section  declaring,  that  if 
any  person  should  be  ^^convicied'*  of  such  a  false  return  he 
should  be  "liable"  to  the  action.  The  decision  of  this 
court  was,  that  the  defendant  was  liable  to  the  action — 
this  objection  to  the  contrary  notwithstanding.  That  is 
all.  '  It  is  true  that  the  court,  in  delivering  judgment, 
u.ses  this  language :  "By  the  8th  section  of  the  tax  act  of 
1864,  which  is  perpetuated  by  subsequent  statutes,"  &c.; 
and  thus,  incidentally  assumes  that  the  section  is  still  in 
force.  But  was  that  strange  when  the  counsel  on  botb 
sides  had  assume^  that  it  was  in  force— the  counsel  for 
the  plaintiff  insisting  that  it  sustained  his  declaration ; 
counsel  for  the  defendant  insisting  that  it  sustained  his 
demurrer  ?  And  it  may  be  right  to  say,  that  if  any  blame 
is  imputable  to  the  court  for  being  seduced  into  this  as- 
sumption, it  is  a  blame  to  be  borne  by  me  and  Judge 
Lumpkin ;  for  Judge  McDonald  did  not  preside  in  the 
case — ^ill  health  preventing  him  from  attending  the  Court 
at  the  term  at  which  the  case  was  decided. 

We  think,  then,  that  this  ground  of  the  motion  was 
good*    We  think  that  the  part  of  the  8th  sectlonof  the 
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tax  act  of  1804,  on  which  part  the  action  is  founded,  is 
not  in  force.  Holding  this  ground  to  be  good,  it  is  need- 
less to  consider  the  other  ground.  Therefore,  we  leave 
them  without  giving  them  further  notice. 


Judgment  reversed. 


SIMS  vs.  MACON  &  WESTERliir  K.  R.  COMPANY. 

1.  Sayings  are  not  admissible  as  a  part  of  the  res  gesta,  if  it  appears 
that  they  were  uttered  at  an  indefinite  time,  after  the  happening  of 
the  thing  to  which  they  relate. 

2.  A  rail  road  company  is  not  liable  ^or  a  loss  occasioned  by  a  col- 
lision of  its  trains,  if 'its  agents  used  ordinary  care  to  prevent  the 
collision^  and  if  the  party  sufifering  the  loss  was  gOilty  of  gross  neg- 
ligence. 

Nonsuit,  in  Pike  superior  court.  Decision  hy  Judge 
Cabaniss,  at  October  Term,  1858. 

This  was  a  proceeding  under  the  statute,  by  Sherrod 
Sims' against  the  Macon  &  Western  Railroad  Company, 
to  recover  the  value  of  a  negro  man  slave,  killed  by  said 
.road. 

It  appeared  from  the  evidence  of  plaintiff,  that  the 
negro,  about  fifty  years  old,  was  sitting-  on  the  end  of  a 
cross-tie  on  said  road,  and  was  struck  by  the  cow-catcher 
attached  to  the  front  of  the  locomotive,  and  killed — he 
was  sitting  on  the  outside  of  the  road,  but  the  cow-catcher 
being  wider  than  the  road,  he  was  caught  by  it  and  ter- 
ribly mangled,  and  killed  instantly.  He  could  have  been 
seen  by  the  engineer  at  the  distance  of  several  hundred 
yards — ^the  whistle  was  not  blown  until  the  cars  came 
within  about  twenty  steps  of  him--he  gave  no  heed  to 
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the  notice,  (the  presumption  is  he  was  asleep,)  and  was 
struck  and  killed  as  above  stated.  It  was  a  timber  train 
proceeding  down  grade  at  the  rate  of  about  twenty  miles 
per  hour,  and  the  place  was  not  at  or  near  any  Qrossing, 
and  it  was  in  the  day  and  the  sun  shining.  The  negro  was 
sober  and  of  good  character,  and  worth  about  a  thousand 
dollars.  He  could  have  seen  the  train  a  thousand  ryards 
up  the  road.  When  killed  he  was  sitting  with  his  axe 
between  his  legs — ^his  thigh  and  leg  were  torn  off. 

The  case  was  submitted  to  a  jury  under  the  pi'o visions 
of  the  act  of ,  who  found  for  the  plaintiff  one  thou- 
sand dollars,  from  which  verdict  defendant  appealed. 

Upon  the  trial  on  appeal  before  Judge  Cabaniss,  the 
plaintiff  offered  to  prove  the  spying  and  declarations  of 
the  conductor  and  engineer  in  relation  to  the  killing. 
These  sayings  were  made  at  Milner,  a  station  about  a 
mile  below  where  the  accident  occurred,  and  after  the 
train  arrived  thej'e,  and  while  stopping  there.  The  train 
had  previously  stopped  a  short  time  immediately  after  the 
accident  occurred*  ^Defendant's  counsel  objected,  and  the 
court  sustained  the  objection  and  repelled  the  evidence, 
on  the  ground  that  the  sayings  were  not  made  when  the 
killing  occurred,  and  that  they  were  made  when  not  act- 
ing as  agents  for  defendant,  and  that  they  constituted  no 
part  of  the  res  gesice.     And  plaintiff  excepted. 

Plaintiff  liaving  closed,  defendant's  counsel  moved  for 
a  non-suit,  on  the  ground  that  the  proof  showed  that 
defendant  was  not  liable.  The  court  sustained  the  motion 
and  ordered  a  non-suit^,  and  plaintiff  excepted. 

Greek  &  Stuart,  and  FLOYDy  for  plaintiff  in  error. 

Moore,  Gibson,  and  Pbeples,  contra* 

By  the  OoUrt — ^Benninq,  J.,  delivering  the  opinion. 
1.    Was  the  court  below  right  in  rejecting  the  saying 
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of  the  conductor  and  engineer  ?  We  think  so.  To  make 
those  sayings  admissible,  it  ought  to  have  appeared  that 
they  were  a  part  of  the  res  gestce.  But  that  did  not  appear. 
The  evidence  did  not  show  what  was  the  interval  between 
the  accident  and  the  sayings,  but  it  did  show  that  it  must 
have  been'  a  considerable  interval.  The  train  stopped 
immediately  after  the  accident;  it  then  ran  to  Milner,  a 
mile  off,  and  stopped  again ;  after  its  halt  there,  the  words 
were  spoken,  but  how  long  after  does  not  appear.  For 
ought  that  appears,  the  interval  between  the  accident  and 
the  sayings,  was  quite  long  enough  to  take  the  sayings  out 
of  the  rule  as  to  the  res  gesice,  (See  Mac.  k  Wes.  R.  R. 
vs.  Davis,'  decided  at  Macon,  January,  1859.) 

Was  the  court  below  right  in  granting  the  non-suit  ? 
We  think  so. 

The  case,  on  the  part  of  the  suffering  party,  Sims,  was 
a  case  of  the  grossest  negligence.  There  is  not  a  single 
thing  to  serve  as  an  excuse  for  his  negro's  being  on  the 
rail  road  track  of  the  company ;  sind  that  track  was  a 
place  of  notorious  danger.  To  go  asleep  \u  such  a  place, 
could  be  nothing  short  of  an  act  oi  the  grossest  negligence. 
And  yet,  that,  probably,  is  what  the  negro  did. 

Assuming,  then,  that  Sims,  the  losing  party,  was  guilty 
of  gross  negligence,  (the  conduct  of  his  negro  being  pro 
hoc  vicej  his  conduct,)  could  he  be  entitled  to  an  action 
against  the  rail  road  company,  whose  train  produced  the 
loss  ?  We  are  not  clear  that  he  could  be.  In  the  cases 
between  the  Macon  &  Western  Railroad  Company  vs. 
Wynn,  and  between  it  and  Davis,  this'  court  held  that  the 
company  was  liable,  if  it  could  have  avoided  the  collision 
by  the  use  of  ordinary  diligence ;  although  it  might  be 
true,  that  the  other  party  was  guilty  of  some  degree  of 
negligence.  But,  in  those  cases,  the  negligence  of  the 
suffering  parties  did  not  rise  to  gross  negligence. 

Concede,  however,  that  the  rule  ought  to  be  the  same 
in  the  case  in  which  the  negligence  of  the  suffering  party 
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does  amoant  to  gross  negligence,  then  the  question  will 
be,  whether,  in  the  present  case,  the  rail  road  company, 
by  its  agents,  used  ordinary  care  to  prevent  the  accident  ? 

The  train  was,  probably,  a  thousand  yards  from  the 
negro  when  he  first  became  visible  to  the  engineman. 
If  the  negro  was  awake,  he,  it  is  to'  be  presumed^  was 
aware  of  the  approach  of  the  train,  even  before  it  had 
come  within  sight  of  him.  The  noise  of  a  running  train 
is  of  itself,  commonly  sufiicient  to  be  heard,  and  to  attract 
the  notice  of  a  person  ordinarily  attentive,  when  it  is  more 
than  one  thousand  yards  off.  If  a  person  on  a  rail  road 
track,  as  a  trespasser,  is  aware  of  the  approach  of  a  train,  it 
is  his  duty  to  get  off  the  track,  out  of  the  way  of  the  train, 
and  it  i^  not  the  duty  of  the*engine-man.to  stop  the  train, 
or  even  to  blow  the  whistle ;  certainly,  it  cannot  be  his 
duty  to  blow  the  whistle  until  the  train  has  come  altnost 
quite  up  to  the  person.  Of  what  use  could  it  be  ?  This, 
I  suppose,  will  not  be  disputed. 

The  whistle  was  blown  in  the  present  case,  when  the 
engine  was  twenty  steps  from  the  negro — a  distance  amply 
sufficient  to  admit  of  his  escape  from  the  track,  if  he  was 
aw&ke. 

If  then  the  negro  was  awake,  the  answer  to  the  question 
will  be,  that  the  agents  of  the  company  did  use  ordinary 
care  to  prevent  the  accident. 

'  Whether  the  negro  was  awake  or  was  asleep,  we  cannot 
know.  But,  at  first,  the  engine-cnan  had  the  right  to  pre- 
sume that  he  was  awake.  He  was  sitting  up,  not  lying 
down — sitting  on  the  end  of  a  cross-tie,  This,  commonly, 
is  the  attitude  of  a  person  awake.  The  engine-man  then, 
had,  at  first,  the  right  to  presume  the  negro  to  be  awake. 
And  whatever  presumption  he  had  the  right  to  make,  he 
had  the  right  to  act  on. 

How  long  did  his  right  to  make  this  presumption  con- 
tinue ?  It  continued  until  the  train  approached  ibo  near 
to  the  negro  that  an  ordinary  person,  in  bis  place,  if  awake, 
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woald  have  begun  to  moye  aaide.    How  near  would  that 
be? 

The  negro  was  sitting  on  the  end  of  a  crose-tie,  and  was 
beyond  the  reaeh  of  every  part  of  the  train,  except  one  of 
the  side  angles  of  the  cow-catcher.  A  few  inches  change 
of  place  would  have  put  him  quite  beyond  the  reach  of 
this  angle  of  the  cow-catcher.  The  eflfort  that  such  a 
change  of  place  would  have  cost  him,  would  have  been 
very  slight,  and  the  time  required  for  the  change,  would 
have  been  little  more  than  an  instant.  ITow,  an  ordinary 
person,  thus  situated,  if  awake,  would  probably  not  begin 
to  move  aside,  until  the  train  came  within  some  forty  or 
fifty  feet  of  him.  It  follows  then,  that  in  the  present 
case,  the  engine-man  would  have  the  right  to  continue 
the  presumption  that  the  negro  was  awake,  until  the  train 
had  reached  within  forty  or  fifty  feet  of  the  negro ;  and 
consequently,  that  he  would  have  the  right  to  act  on  this 
presumption,  until  he  came  within  that  distance  of  the 
negro.  And  longer  than  this,  he  did  not  act  on  the  pre- 
sumption ;  he  blew  the  whistle  and  tried  to  stop  the  train 
when  the  train  was  twenty  steps  from  the  negro. 

At  least,  it  would  be  conceded,  I  suppose,  that  he  had 
the  right  to  act  on  this  presumption,  until  the  engine  had 
come  within  eighty  or  ninety  yards  of  the  negro.  But  if 
so,  then  he  had  the  right  to  act  on  it  until  it  would  have 
been  too  late  to  prevent  the  accident,  strive  as  he  might, 
to  prevent  it.  The  testimony  was,  that  it  required  from 
one  hundred  to  one  hundred  and  fifty  yards  within  which  to 
stop  the  train ;  the  whistle  was  blown  when  the  engine  was 
still  as  much  as  twenty  steps  from  the  negro,  and  the  blast 
had  no  effect  on  him ;  which  shows,  in  all  probability,  if  it 
had  been  blown  for  eighty  or  ninety  yards,  the  more  distant 
blast  would  have  been,  at  least,  equally  ineffectual.  So 
that,  even  if  the  engine-man,  when  eighty  or  ninety  j^ards 
oft^  had  commenced  blowing  the  whistle,  and  stopping 
the  train,  it  would  have  done  no  good.  ' 
7 
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Even,  then,  if  the  negro  was  asleep,  the  answer  to  the 
question  must  be  the  same ;  namely,  that  the  agents  of 
the  company  {^2(2  use  ordinary  care  to  prevent  the  accident. 

There  is  no  other  question,  consequently,  the  judg- 
ments of  the  lower  court  are  affirmed. 

Judgment  affirmed* 


EVANS  vs.  SMITH. 

Two  sisterSi  Jincey  and  Patseji  executed  an  instrument,  which  was,  in 
in  substance,  as  follows  : 

**  Know  all  men,  that  we,  Jincey  and  Patsey,  do  '  covenant  and  agree/ 
that,  for  the  love  we  bear  to  each  other,  whichever  of  us  may  be  the 
longest  lived,  shall  be  the  heir  of  the  other." 
Held,  That  the  instrument  was  a  will* 

Caveat  to  Will,  from  Fayette  superior  court.  Tried 
before  Judge  Bull,  at  September  Term,  1858. 

Martha  T.  Smith,  propounded  for  record  and^  probate 
in  the  court  of  Ordinary  of  Fayette  county,  the  following 
paper  as  the  last  will  and  testament  of  Jincey  E.  Smith, 
deceased,  to-wit : 

Georgia,  1      Enow  all  persons  by  these  pres- 

Baldwin  County,  Jents,  that  we,  Jane  E.  Smith  of  the 
one  part,  and  Patsey  T.  Smith  of  the  other  part,  both  of 
the  State  and  county  aforesaid,  have  this  day  covenanted 
and  agreed,  and  by  these  presents  do  each  of  us  covenant 
and  agree  with  each  other,  that  for  and  in  consideration 
of  the  love  and  affection  we  have  for  each  other,  that  we 
agree  and  covenant  and  bind  ourselves  to  each  other,  that 
whichever  of  us  it  may  please  the  hand  of  Providence  to 
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remove  first  by  death,  the  other  shall  be  sole  heir  to  all 
the  estate  which  the  deceased  shall  or  may  own,  at  the 
time  of  her  death,  both  real,  personal  and  perishable — 
that  is  to  say,  that  should  the  said  Jane  E.  Smith  die  and 
leave  the  said  Patsey  T.  Smith  living,  the  said  Patsey  is 
to  be  sole  heir  to  all  the  estate  the  said  Jane  E.  may  or 
shall  own  at  the  time  of  her  death ;  or  that  should  the 
said  Patsey  T.  die  first  and  leave  the  said  Jane  E.  living, 
then  the  said  Jane  E.  is  to  be  sole  heir  to  all  the  estate 
the  said  Patsey  T.  may  or  shall  own  at  the  time  of  her 
death ;  and  we  further  covenant  and  agree  that  it  shall  be 
the  privilege  of  the  one  that  may  or  shall  be  the  longest 
lived,  to  make  whatever  disposal  of  all  the  property,  both 
real,  personal  and  perishable,  that  may,  in  her  judgment, 
be  most  suitable. 

Given  under  our  hands,  this  the  25th  of  March,  1856, 
and  in  witness  whereof  we  have  this  day  written  our 
names  and  seals  in  presence  of 

JiNOBY  E.  Smith.  [L.  S.] 
R.  L.  G.  Bozeman,  "j  Patsey  T.  Smith.  [L.  S.] 

T.  C.  Mathews,       > 
Jos.  B.  Williams.  ) 

B.  T.  Evans  filed  his  caveat  to  the  probate  of  said  paper 
as  the  will  of  Jane  E.  Smith,  upon  the  following  grounds : 

1st.  Because  said  written  instrument  is  not  a  testamen- 
tary disposition  of  property,  nor  was  it  the  intention  of  the 
said  Jincey  E.  Smith,  that  it  should  operate  as  her  last 
will  and  testament.  , 

2nd.  Because  said  writing  was  not  executed  by  said 
Jincey,  and  if  so,  was  not  executed  by  her  freely  and  vol- 
untarily, but  under  persuasion^  force  and  undue  influence. 

Srd.  Because,  at  the  time  said  instrument  of  writing 
purports  to  bear  date,  said  Jincey  was  not  of  sound  and 
disposing  mind  and  memory. 

4th.  That  such  instruments  are  contrary  to  public 
policy,  and  therefore  void. 
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5th.  Becaase  the  paper  propounded  is  not  a  will,  but  a 
covenant  or  agreement,  which  it  required  the  assent  of 
both  parties  to  change  or  alter  or  revoke. 

Upon  the  trial,  on  appeal,  in  the  superior  €ourt,  the 
propounder  introduced  the  following  testimony : 

Richardson  L.  G.  Bozeman,  testified  that  he  knew  Jane 
(or  Jincey)  E.  Smith  and  Martha  (or  Patsey)  T.  Smith,  well 
— 'they  were  his  aunts — he  lived  with  them  from  the  time 
he  was  about  one  year  old  until  he  was  twenty-three  or 
four  years  old — ^Jane  was  called  in  the  family  Jincey.  At 
the  date  of  the  will,  and  for  several  years  before,  witness 
lived  in  Alabama.  He  came  over  to  Fayette  to  attend  to 
a  case  in  court  for  his  aunts — ^the  case  was  set  down  for 
the  first  week,  and  after  he  got  here,  it  was  postponed 
until  Wednesday  of  the  second  week.  Witness  had  not 
seen  his  aunts  for  four  or  five  years,  and  as  he  had  to 
remain  so  long,  he  went  out  to  see  them.  Jane  was  in 
Fayette  county,  but  Patsey  was  down  in  Baldwin.  Wit- 
ness concluded  to  go  to  see  his  aunt  Patsey,  and  Jincey 
said  she  wanted  to  go  to  Baldwin  and  would  go  with  him 
— they  went  together.  Sometime  aftel*  they  got  there, 
Jane  said  one  reason  she  had  for  coming  to  Baldwin  was 
to  get  Iverson  L.  Harris  to  write  her  will.  Witness  told 
her  she  would  have  to  put  it  off  then,  for  Harris  was  at 
Putnam  court.  Jincey  then  asked  witness  to  write  her 
will — witness  told  her  he  had  never  done  such  a  thing  in 
his  life,  and  did  not  know  how — that  he  had  written  a 
deed  and  could  do  that,  but  did  not  know  how  to  write 
a  will.  Jincey  said  she  reckoned  he  could  write  down 
what  a  body  wanted,  and  insisted  on  his  doing  it.  She 
then  got  a  half  sheet  oi  paper,  ink  and  pen,  and  brought 
them  and  put  them  on  a  table,  and  told  witness  to  write 
her  will.  She  wished  to  give  her  property  all  to  Patsey. 
Witness  commenced  writing  and  wrote  "  Georgia,  Bald- 
win county;"  Patsey  then  said,  "  when  you  get  done  thab 
I  want  you  to  write  ray  will  too."    Witness  told  her  she 
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would  have  to  get  some  more  paper  then.  She  replied, 
after  examination,  that  that  was  all  there  was  in  the  house. 
WitneBs  then  asked  her  how  she  would  make  her  will ; 
she  said,  "  as  I  have  alwaya  told  you,  I  am  going  to  give 
my  property  to  Jincey."  Witness  then  said,  "well,  if 
you  are  going  to  will  your  property  to  Jincey,  and  Jincey 
is  going  to  give  hers  to  you,  Idont  see  why  you  both 
can't  make  your  wills  on  the  same  piece  of  paper.*'  Both 
said  they  saw  no  objection  to  it  either.  Witness  then 
wrote  the  instrument  propounded,  and  read  it  to  them, 
and  asked  "  if  it  was  right  ?"  they  said,  "yes,  they  reck- 
oned so."  Both  of  them  then  signed  the  will  in  the  pres- 
ence of  the  witness,  who  attested  it  in  their  presence. 
Witness  expressed  a  doubt  whether  one  witness  was 
enongh — Jincey  said  she  thought  one  witness  was  enough 
— that  she  had  known  of  several  wills  set  up  by  one  wit- 
ness, and  that  old  Mr.  Peeple's  will,  which  had  been  car- 
ried out  by  General  Myrick  in  Baldwyn,  was  set  up  and 
had  no  witness.  A  day  or  two  after,  witness  and  Jincey 
left  Baldwin,  to  return  to  Fayette  in  time  for  the  case, 
and  as  they  were  riding  along,  witness  picked  up  a  paper 
in  the  oars  and  read  a  piece  which  said  there  was  a  law 
which  every  farmer  ought  to  know,  and  which  few  did 
know,  and  that  was  that  a  will  was  not  good  unless  it  bad 
three  witnesses ;  he  read  it  to  his  aunt  Jane  and  she  made 
no  reply.  A  day  or  two  after  their  arrival  in  Fayette, 
Jincey,  who  had  taken  charge  of  the  will  and  brought  it 
from  Baldwin,  told  witness  to  take  the  paper  and  carry 
it  to  Mr.  Stone,  and  ask  him  if  it  would  do,  and  if  it  would 
not  do,  she  wanted  him  to  write  her  one.  Witness 
brought  it  to  Mr.  Stone,  who  said  it  was  not  good  as  it 
fitood,  but  if  Jincey  would  acknowledge  it  as  her  will  in 
the  presence  of  two  more  witnesses,  it  would  then  be  a 
good  will  as  to  her.  Col.  Doyal  also  said  it  would  then 
be  a  good  will  as  to  her,  but  she  had  better  give  a  lawyer 
ten  dollars  to  draw  one.     Witness  communicated  their 
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opinions  to  his  aunt  Jincey — she  said  she  had  no  ten  dol- 
lars to  throw  away,  and  if  that  paper  would  do  with  more 
witnesses,  she  would  have  them.  A  few  days  after,  when 
witiiess  was  about  to  return  to  Alabama,  Jincey  told  him 
not  to  leave  yet,  that  she  had  sent  for  Mr.  Williams  and 
Mr.  Mathews  to  come  and  witness  her  will,  and  they 
would  be  there  directly.  Witness  waited,  and  in  a  little 
while  Mathews  and  Williams  came.  Jincey  brought  out 
the  paper  and  showed  it  to  them,  and  it  was  read  to  her 
again.  She  then  said,  putting  her  finger  on  the  name, 
"  I  scratched  or  writ  that  there  for  my  name,  and  I  saw 
Rich,  (witness,)  sign  it  as  a  witness — this  is  my  will — ^1 
want  to  give  my  property  to  Patsey,  and  want  Mathews 
and  Williams  to  sign  it  as  witnesses."  Mathews  and 
Williams  then  attested  it  in  the  presence  of  Jincey  and 
all  in  the  presence  of  each  other.  Jincey  asked  if  they 
had  not  better  send  for  a  justice  of  the  peace  to  witness  it 
also.  Mathews  said  it  was  not  necessary.  She  said  she 
wanted  Patsey  to  have  her  property  and  no  body  else,  and 
she  wanted  to  make  the  will  good  if  it  took  twenty  wit- 
nesses ;  after  it  was  executed  she  gave  it  to  witness  and 
told  him  to  keep  it,  and  after  her  death  he  would  have  to 
see  it  carried  out.  As  witness  was  about  to  leave,  he 
asked  his  aunt  what  should  be  done  about  Patsey 's  signing 
the  will.  She  said,  "  well,  when  you  go  to  see  Patsey 
again,  you  can  take  it  with  you,  and  if  she  is  a  mind  to 
acknowledge  it  before  witnesses  and  make  it  good  as  to 
her,  she  can  do  so,  and  if  not  she  can  let  it  alone,  it  made 
no  difference,  and  Patsey  might  give  her  property  to  wit- 
ness or  any  body  else  she  pleased."  She  was  ail  this  time 
of  sound  and  disposing  mind  and  memory,  and  acted 
freely  and  voluntarily,  as  far  as  witness  knows — ^he  never 
heard  any  body  in  his  life  persuade  her  to  make  a  will — 
has  heard  her  say  often,  he  supposes  five  hundred  times, 
that  she  intended  to  give  Patsey  her  property  at  her 
death — nevei^  spoke  of  giving  it  to  any  o theft  person « 
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Patsey  and  Jincey  were  twin  maiden  sisters,  and  gener- 
ally lived  together,  and  always  kept  more  or  less  of  their 
property  together.  Jincey  had  two  other  sisters,  the 
mother  of  witness,  and  Nelly  G.  Evans,  who  was  in  the 
hoase  when  the  will  was  acknowledged  before  Mathews 
and  Williams — she  had  married  Boswell  Y.  Evans,  the 
caveator,  but  she  was  at  that  time,  and  had  been  for  years 
before,  living  separate  from  him,  and  Jincey  said  she 
never  wanted  Evans  to  get  a  cent  of  her  property.  Jin- 
cey  was  always  a  woman  of  great  firmness  and  decision, 
and  ruled  everything  about  her  place. 

Joseph  B.  WUliams  testified^  that  he  had  known  Jincey 
E.  Smith  from  1850  till  her  death — ^lived  in  a  quarter  of  a 
mile  of  her — identified  the  paper  propounded — ^attested  it 
as  a  witness,  in  presence  of  Jincey  and  at  her  request,  and 
saw  Mathews  do  so  also ;  all  in  the  presence  of  each  other. 
He  also  proved  her  sanity,  health  and  volition,  and  testi- 
fied to  the  circumstances  of  the  acknowledgement  of  the 
paper  and  her  declarations  at  the  time  as  ptovrd  by  wit- 
ness Bozeman.  She  told  witness  a  day  or  two  before, 
that  she  wanted  him  to  come  over  and  witness  her  will, 
and  on  the  day  sent  a  boy  for  him — has  often  heard  her 
say  she  was  going  to  will  her  property  to  Patsey,  and  no 
body  else— often  heard  her  say  afterwards  that  this  was 
her  will,  and  she  had  given  her  property  to  Patsey — never 
heard  her  speak  of  giving  it  to  any  other  person,  at  any 
time,  nor  express  a  desire  to  do  so.  She  was  a  woman 
of  great  firmness  and  decision,  and  had  her  own  way. 

OoL  Stone  testified  that  he  had  seen  the  paper  pro- 
pounded before — had  a  business  transaction  with  Jincey 
E.  Smith,  and  from  that,  judged  her  to  be  a  woman  of 
decided  firmness — a  woman  of  her  own  head,  and  who 
had  her  own  way  and  will. 

The  witness,  Bozeman,  on  his  voire  dire^  stated  that 
since  the  death  of  Jincey  E.  Smith,  the  propounder  had 
made  him  an  absolute  deed,  conveying  to  him  all  the 
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property  owned  by  Jiiicey  at  the  time  of  her  death,  which 
was  on  record,  but  that  he  had  relinquished  afterwards 
all  his  interest  in  the  same  to  the  propounder,  which  was 
also  on  record,  and  that  he  had  then,  no  interest  in  the 
case. 

Counsel  for  caveator  objected  to  all  the  foregoing  evi- 
dence, so  far  as  it  was  intended  to  affect  the  language  or 
terms  of  said  instrument,  or  to  give  it  the  effect  and  ope- 
ration of  a  wilL 

The  paper  propounded  was  then  tendered  in  evidence, 
and  counsel  for  caveator  objected  to  its  introdttetion — ^the 
objection  was  overruled  by  the  court,  and  the  paper  read 
to  the  jury  as  the  last  will  and  testament  of  deceased,  and 
counsel  excepted^ 

The  jury  found  for  the  propounder,  and  set  up  the 
paper  as  the  last  will  and  testament  of  Jincey  E.  Smith, 
deceased ;  whereupon  counsel  for  caveator  tendered  his 
bill  of  exceptions,  assigning  as  error  the  foregoing  deeuh 
ions  of  the  x^urt. 

OvBRBY  &  Blboklby,  and  Tidwbll  &  WootTTEN,  for 
plaintiff  in  error. 

HuiE  &  CoKNOB,  and  B.  H.  Hill,  amira. 

4 

By  the  Court — ^Bbnkiko,  J.,  delivering  the  opinion. 

The  exceptions  are  two— one  to  the  admission  of  the 
verbal  evidence  as  to  intention ;  the  other  to  the  admis* 
sion  of  the  paper  as  a  will. 

The  object  of  this  verbal  evidence  was,  to  show  that 
the  paper  was  a  will ;  and  whether  the  evidence  was 
admissible  or  not,  depended  on,  whether  showing  that, 
would  have  been  to  contradict  the  paper.  If  showing 
that,  would  have  been  consistent  with  the  terms  of  the 
paper,  then,  to  show  that  would  not  have  been  a  violation 
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of  any  rule  of  which  we  are  aware.  There  is  no  rule  that 
excludes  parol  evidence  consistent  with  the  writing  to 
which  it  relates. 

The  qoeetioa  then  is  this ;  was  the  paper  such,  that^  it 
might,  on  its  face,  he  read  as*  a  will — as  the  will  of  Jincey 
Smith  ?    And  we  think  it  was. 

The  wards  will  bear  that  construction.  If  we  take  the 
mere  words,  we  may  say,  that  the  instrument  was  a  dou- 
ble will — ^the  will  of  each  sister.  The  words  will  well 
bear  the  following  meaning,  viz :  "  I,  Jincey,  out  of  my 
love  for  Patsey,  do  agree  to  make  her  my  heir  if  she  out% 
lives  me ;  and  I,  Patsey,  out  of  my  love  for  my  sister 
Jincey,  do  agree  to  make  her  my  heir  if  she  outlives  me." 
The  consideration  of  each  siater  is  her  love  for  the  other 
— not  this  agreement  of  the  other.  The  nuiking  of  the 
instrument  by  the  one  sister,  is  not  the  consideration  for 
the  making  of  it  by  the  other.  No ;  the  making  of  it  by 
the  one,  is  an  act  entiretly  independent  of  the  making  oi 
it  by  the  other.  The  case  is,  in  substance,  precisely  the 
same  as  it  would  have  been,  if  each  sister  had  executed  a 
separate  paper,  and  had  said  in  that  paper  just  what  makes 
her  part  in  the  joint  papjer.  The  mere  words^  I  say,  au- 
thorize this  conclusion.  Suppose,  then,  that  each  sister 
had  executed  a  separate  instrument,  and  in  it  had 
expressed  the  same  ideas  which  she  expressed  in  the  joint 
instrument,  would  these  instruments  not  be  wills  ?  What 
would  there  be  to  prevent  them  from  being  wills — assum-^ 
ing,  of  course,  that  they  were  properly  attested,  and  were 
otherwise  regular  as  to  form  ?  ITothing,  as  far  as  we  can 
see.  They  would  be  instruments  merely  in  consideration 
of  love;  therefore,  they  would  be  revocable  at  pleasure;, 
they  would  be  instruments  not  to  take  effect  until  the 
death  of  their  respective  makers ;  therefore,  they  would 
not  be  deeds,  for  deeds  take  effect  at  their  execution. 
Then,  they  would  be  wills,  or  they  would  be  nothing. 
It  is  true,  that  they  would  be  in  form,  coverumts  to  convey, 


106  SUPREME  COURT  OF  GEORGIA. 


Evans  vs.  Smith. 


and  not  actual  con veyaces.  But  a  will  may  take  the  form 
of  most,  if  not  of  all  other  instruments.  It  may  take  the 
form  of  a  covenant.  In  Coop  vs.  Coop,  the  instrument 
was  in  these  words:  "By  thip  deed  I  bind  myself  to  give 
to  my  wife,  either  upon  the  deihise  of  her  mother,  or  the 
sale  of  the  Yorkshire  estate,"  &c.,  &.  "  I  do,  therefore, 
hereby  ordain  that  my  executors,  administrators  and 
assigns,  consider  tliis  deed  as  the  most  solemn  obligation, 
in  confirmation  of  which,  I  set  my  hand  and  seal."  This 
instrument,  though  in  form,  only  a  bond,  or  covenant, 
was  held  to  operate  as  a  will.  Note  to  Thorald  vs.  Thor- 
ald,  1  Eccl.  Rep.,  15.  Indeed,  mere  precatory  words 
often  amount  to  a  will. 

Two  cases  were  read  to  show  that  this  was  an  instru- 
ment "  unknown  to  the  testamentary  law."  The  first  was 
the  case  of  Hobson  vs.  Blackburn  2,  Eccl.  Rep.,  116.  But 
in  that  case,  the  execution  of  the  paper  by  each  one  of  the 
parties  to  it,  was  clearly  the  consideration  for  the  execu- 
tion of  it  by  the  other ;  and  that  distinguishes  the  case 
from  this. 

The  other  case  was  in  the  2d  of  Dev.  k  Bat.  558,  and  it 
seems  to  be  distinguishable  in  the  same  way  from  this. 

If,  then,  we 'confine  ourselves  to  the  mere  words  of  tliis 
instrument,  we  must  conclude  that  it  is  a  will. 

It  follows,  therefore,  that  verbal  evidence  going  to 
show  that  it  was  a  will,  was  entirely  consistent  with  it, 
and  was,  therefore,  admissible. 

And  that  evidence  once  in,  the  case  became  clear 
beyond  a  doubt,  that  the  paper  was  a  will.  The  evidence 
of  Bozeman  on  the  point,  is  so  full,  so  minute,  so  simple, 
and  every  way  so  likely,  that  it  is  irresistible. 

We  think,  then,  that  the  court  was  right,  both  in  admit- 
ting the  Verbal  evidence,  and  in  holding  that  the  instru- 
ment was  a  will. 

Judgment  affirmed. 
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AARON  vs.  BATNE. 

Although  a  vendor  of  land  merely  gives  a  bond  to  make  titles  on  pay. 
ment  of  the  purchase  money,  thus  retaining  in  himself  the  legal 
title,  yet  his  widow  is  not  entitled  to  dower  in  the  land. 

Dower,  from  Newton  county.  Decision  by  Judge  Cab- 
AKiss,  at  September  Term,  1858. 

This  was  an  application  for  dower  on  the  part  of  Hob- 
ert  Bayne,  and  Martha  C.  Bayne,  his  wife,  formerly  Mar- 
tha 0.  Dunn,  widow  of  William  G.  Dunu,  deceased,  late 
of  the  county  of  Jasper. 

The  petition  stated  that  William  G.  Dunn,  deceased,  the 
late  husband  of  Mrs.  Bayne,  departed  this  life  testate  on 
the  6th  January,  1866,  and  that  letters  testamentary  were 
granted  to  James  G.  Aaron — that  during  the  coverture 
and  at  the  time  of  his  death,  testator  was  seized  and  pos- 
sessed of  a  lot  of  land  situated  in  the  county  of  Newton, 
containing  two  hundred  two  and  a  half  acres — that  Mrs. 
Bayne  had  not  relinguished  her  right  of  dower  in  and  to 
said  lands;  nor  had  there  been  any  estate  of  her  late  hus- 
band conveyed,  allowed  or  assigned  to,  op  received  by 
her  in  lieu  of  dower  in  said  premises. 

It  appeared  at  the  trial,  that  William  G.  Dunn,  the 
late  husband  of  Mrs.  Bayne,  in  his  life  time,  to  wit,  on 
the  26th  November,  1853,  sold  the  lot  of  lands  in  ques- 
tion to  Benjamin  T.  Tuggle,  and  executed  and  delivered 
to  him  bond  for  titles.  Tuggle  assigned  and  transferred 
this  bond  to  one  Mitchell  Aaron,  on  the  19th  day  of  Au- 
gust, 1856.  Tuggle  gave  his  notes  for  the  purchase  money 
at  the  time  he  received  the  bond,  and  was  in  possession 
two  j^'ears  before  Dunn's  death.  The  land  was  in  fact  sold 
by  Tuggle  to  James  C.  Aaron,,  the  executor,  but  it  was 
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arranged  that  the  bond  should  be  transferred  to,  and  the 
titles  pass  through,  Mitchell  Aaron.  The  notes  for  the 
purchase  money  were  not  paid  until  after  Dunn's  deaths 
and  then  they  were  paid  or  taken  up  by  this  sale  of  the 
land  to  James  0.  Aaron.  There  had  been  a  payment  in 
eome  corn  made  on  one  of  the  notes  for  the  purchase 
money,  by  Tuggle,  in  the  lifetime  of  Dunn. 

The  court  held  and  adjudged  that  Mrs.  Bayne  as  the 
widow  of  said  William  G.  Dunn,  deceased,  was  entitled 
to  dower  in  the.  premises  in  question.  To  which  decision 
and  judgment  the  defendant,  James  C.  Aaron,  excepted. 

FLOYb,  for  plaintiff'  in  error. 

Clare  &  Lamar,  contra. 

By  the  Court — Bbnning,  J.,  delivering  the  opinion. 

"Was  the  widow  of  Dunn  entitled  to  dower  in  the  land? 
This  is  the  question.    The  corirt  below  held  that  she  was. ' 

Dunn  had  sold  the  land  to  Tuggle,  and  given  to  Tuggle 
his  bond  with  a  condition  to  make  Tuggle  a  title,  when 
the  purchase  money  should  be  paid.  At  Dunn's  death, 
the  greater  part  of  this  was  still  unpaid.  After  his  death, 
this  balance  was  paid  to  his  administrator. 

These  things  being  so,  the  eftect  was  to  make  Dunn 
hold  the  legal  title  to  the  land,  as  trustee,  for  Tuggle,  or 
his  assignee.  And  such  a  title  is  not  subject  to  dower. 
^'But  upon  the  establishment  of  trusts,  it  became  settled 
that  trustees  only  held  the  legal  estate  for  the  benefit  of 
the  cestui  que  trust ;  and  that  the  legal  estate  was  not  subject 
to  any  of  the  incumbrances  of  the  trustees  ;  to  their  specialty 
or  judgment  debts ;  to  the  dower  of  their  vsddows,  or  the 
courtesy  of  their  husbands."  (1  Cruise's^  Dig.  Tit,  12, 
ch.  4,  sec.  2.)  This  position  of  Cruise,  seems  well  sup- 
ported by  the  decisions  which  he  cites.    (See  Hill  oa 
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Trustees,  269,  and  the  cases  cited ;  2,  Sug.  on  Vend.  & 
Pur.  215.) 

We  think,  then,  that  the  decision  of  the  court  below 
was  erconeaus.  We  think  that  the  widow  was  not  en- 
titled to  dower  in  the  laud. 

Judgment  Reversed. 


BETHEA  vs.  PROTHRO. 

The  defendant,  in  an  attachment,  took  issae  on  the  attachment-affidavit ; 
and,  thereupon,  moved  for  leave  to  open  and  conclude  the  case  on 
the  trial  of  the  iseae.  The  conrt  overruled  the  motion,  and  there 
was  a  verdict  for  the  plaintiff.  Tlie  record  did  not  show  whether 
any  evidence  was  introduced  bj  the  plaintiff,  or  indeed  by  either 
party. 

Held,  That  the  case  made  by  the  record,  was  not  sufficient  to  entitle 
the  defendant  to  a  new  trial. 

Attachment.  From  Merriwether  county.  Decision  by 
Judge  Bull,  at  August  Term,  1868. 

George  Prothro,  by  his  attorneys  Adams  &  Knight, 
sued  out  an  attachment  against  William  L.  Bethea.  The 
affidavit  upon  which  the  attachment  issued,  was  made  by 
John  Knight,  one  of  the  firm  of  Adams  &  Knight,  who 
swore  that  William  L.  Bethea  was  indebted  to  said  Pro- 
thro one  hundred  and  twenty-four  dollars  and  three  centsi 
according  to  the  best  of  his  knowledge  and  belief,  and 
that  said  William  L.  Bethea  absconds. 

At  the  return  Term  of  (he  attachment,  defendant  ap- 
peared and  pleaded  that  he  did  not  abscond  as  alleged  by 
plaintiff  in  said  affidavit,  and  upon  this  issue  being  sub- 
mitted to  a  jury,  counsel  for  defendant  claimed  the  right 
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to  open  and  conclude.  The  court  held  otherwise,  and  de* 
cided  that  plaintiff  was  entitled  to  thg  opening  and  con- 
clusion, aild  to  this  decision  counsel  for  the  defendant  es^ 
cepted. 

Georgb  a.  Hall,  for  plaintiff  in  error. 

Adams  &;  Enioht,  and  B.  H.  Hill,  contra. 

By  the  Court — ^Benning,  J.,  delivering  the  opinion. 

It  is  true,  we  think,  that  on  such  an  issue  as  this  tbe 
defendant  in  the  action  has  the  right  to  open ;  and  also, 
the  right  to  conclude,  provided  the  plaintiff  introducing 
evidence.  The  plaintiff's  affidavit  makes  out  a  prima 
facie  case  for  him.  It  is  also  true,  that  the  court  in  the 
present  case  refused  the  defendant's  motion  to  be  allowed 
to  open  and  conclude.  But  does  it  thence  follow  that 
this  court  ought  to  grant  a  new  trial  of  the  issue  ?  We 
think  not.  It  may  be  that  the  effect  of  the  plaintiff's 
having  to  open  was  of  benefit  to  the  defendant,  for  it  mu^ 
be  that  the  plaintiff  introduced  the  very  evidence  whi^H 
the  defendant  would  have  introduced,  if  he  had  opened. 
If  this  was  so,  the  efiect  of  the  plaintiff's  having  to  open 
was  of  benefit  to  the  defendant,  rather  than  of  injury — 
for  it  gave  him  the  conclusion.  What  were  the  facts  in 
this  respect,  does  not  appear  in  the  record.  There  is 
nothing  in  the  record  to  show  that  any  evidence  was  in- 
troduced by  either  party ;  or  to  show  that  any  address 
to  the  jury  was  made  by  either  party.  In  a  word,  there 
is  nothing  in  the  record  to  show  that  the  decision,  even  if 
wrong,  forked  any  harm  to  the  plaintiff  in  error.  We 
may  say,  then,  we  think,  that  what  we  are  allowed  to  see 
in  this  case,  is  not  sufficient  to  justify  us  in  granting  a 
new  trial..  Judgment  affirmed. 
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YONGE  vs.  KDOnSY. 

1  Parol  eyidence  is  admissible  to  show  it  a  rule  of  the  Western  and 
Atlantic  Railroad,  that  persons  are  not  to  be  on  the  platform  when 
the  cars  are  in  motion. 

2  A  Railroad  car  running  off  the  track,  is  prima  facie  evidence  of  neg^ 
ligence  in  some  of  the  persons  connected  with  the  road. 

3  If  the  person  who  is  injured  bj  the  cars  running  off  the  track  is 
himself  culpable,  the  damages,  if  any»  should  not  be  as  large  as  if 
he  had  been  free  from  fault. 

Case,  from  Cass  county.  Tried  before  Judge  Trippe, 
at  September  Term,  1858. 

This  was  action  on  the  case  brought  by  Martha  Kinney, 
against  the  Superintendent  of  the  Western  and  Atlantic 
Hailroad,  to  recover  damages  for  the  killing  of  her  son, 
John  Choice  Kinney,  a  minor,  while  a  passenger  on  the 
cars  of  said  road. 

The  jury  found  for  the  plaintiff  three  thousand  nine 
hundred  and  sixteen  dollars  and  sixty-two  and  two-third 
cents. 

Whereupon  the  defendant  moved  for  a  new  trial,  which 
the  court  refused,  and  defendant  excepted. 

The  facts  of  the  case  and  the  grounds  of  the  motion 
for  a  new  trial,  are  sufficiently  stated  in  the  opinion  of 
the  court. 

D.  A.  Walker,  for  plaintiff  in  error. 

Shropshire  and  Underwood,  contra. 

By  the  Court. — ^Behnino,  J.,  delivering  the  opinion. 

Woe  the  court  right  in  overraling  the  motion  for  a  new 
trial? 
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The  first  ground  of  the  motion  was  as  follows :  "Be- 
cause the  court  erred  in  ruling  out  the  answer  of  John 
B.  Fulton,  to  the  following  interrogatory  :  *was  there  any 
rule  relative  to  persons  remaining  on  the  inside  of  the 
cars,  or  on  the  platform,  while  the  cars  were  in  motion  ; 
and  if  so,  what  was  it  ?"  said  answer  to  which,  and  which 
was  withheld  from  the  jury,  being  in  these  words :  "there 
was  a  rule  forbidding  all  persons  from  being  on  the  plat- 
form, when  the  cars  were  in  motion.'  " 

The  ground  on  which  the  exclusion  of  this  evidence 
was  put,  as  we  infer  from  the  argument,  was,  that  if  such 
a  rule  existed,  there  was  better  evidence  of  it,  viz  :  writ- 
ten evidence  of  it  in  the  "order  books"  of  the  Road. 
And  what  was  relied  on  in  support  of  the.  ground,  was 
the  7th  section  of  the  act  of  1850,  "to  provide  for  the 
collection  and  safe  keeping  of  the  revenues"  of  the  road, 
"to  punish  those  who"  might  "attempt  to  defraud  the 
same,  and  for  other  purposes."  (Cobb,  419)  That  sec- 
tion is  as  follows : 

"The  Governor  and  chief  engineer  be  and  they  are  here 
by  authorized  and  empowered,  to  adopt  such  rules  and 
regulations  for  the  government  and  management  of  said 
road,  as  they  may  deem  conducive  to  the  public  interest, 
not  inconsistent  with  the  constitution  and  laws  of  this 
State,  which  shall  be  recorded  from  time  to  time,  as  they 
are  adopted,  in  one  or  more  order  books  to  be  kept  for 
that  purpose."  Does  this  section  sustain  the  ground? 
Does  it  show  that  the  rule,  if  it  existed,  must  have  been 
on  record  in  some  "order  book  or  book"  of  the  road  ? 

"We  think  that  it  does  not,  and  for  two  reasons.  First, 
although  the  section  says,  that  the  "rules"  which  the 
Governor  and  chief  engineer  may  adopt,  shall  be  recorded 
in  an  order  book  or  books,  it  does  not  say,  that  they  must 
adopt  any  rules.  It  goes  no  further  than  to  authorize 
them  to  adopt  rules.  And  it  might  well  be,  that  the  rule 
in  question  existed  at  the  date  of  the  act,  and  that  the 
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governor  and  chief  engineer  never  adopted  it,  but  left  it 
as  it  was.    In  that  case,  it  would  be  a  good  rule,  even  • 
though  not  of  record  in  any  order  book. 

Secondly,  we  must  doubt  whether  the  intention  was 
that  the  section  should  extend  ta  rules  of  this  kind ; 
whether  the  intention  was  that  the  section  should  extend 
to  any  other  rules  than  rules  to  operate  on  the  officers, 
the  agents  and  the  employees  of  the  road. 

Ist.  We  think,  then-,  that  the  court  erred  in  not  r«* 
ceiving  the  answer  to  the  question.     ^ 

The  second,  the  third,,  the  fourth  and  the  seventh 
grounds,  may  be  passed  without  further -notice  than  this 
mention  of  them.  They  merely  impute  error  to  the  jury, 
in  finding  agaiiist  the  evidence^  or  against  certain  charges 
of  the  oourt ;  and,  it  is  needless  to  consider  them,  as  a 
new  trial  is  to  be  granted  on  .other  grounds. 

We  see  nothing  meritorious  in  the  fifth.grounct     The 
qualification  added  by  the  Court  to  the  charge  requested,. 
jsrsLS  obviously  proper. 

9  The  sixth  ground  was  this  charge :  "tiiat  the  runnii)g  oft* 
of  the  track,  by  the  train,  was  p/ima  faek  eviden6e  of 
negligence  on  the  part  of  the  officers  of  the  rokd."  \ 

We  are  not  prepared  to  pfiy  that  this  charge  was  wrang, 

2.  It  is  certainly  true,  that  in  a  large  number  of  the 
cases,  in  which  a  train  or  car  runs  off  the  tr^k,  there  is 
no  negligence  in  any  of  the  personer  connected  with  the 
road ;  but  it  is  also  true,  as  we  thi«k,  that  in.  a  still  larger 
number  of  the  cases  there  is  negligence  in*  some  of  the 
persons  connected  with  the  road ;  and  the-  chances  dre 
greater,  that  any  particiJar  case  shall  belong  to  the  ma- 
jority, than-  to  the  minority.  Consequontly,  when  there 
happens  the  case  of  a  car  runnilig  off  the  track;  and  noth- 
ing but  such  running  off  appears,  the  presurnption  must 
be  that  negligence  in  some  person  or  persons  coimected 
with  the  road,  was  the  cause  why  the  car  rp.n  off    But 

this  presumption  Will  be.  a  slight  one,  and  easily  rebutted ; 
8  .... 
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the  cases  being  in  so  large  proportion,  which  are  free  from 
negligence. 

The  eighth  ground  was  this  charge :  "that  though  the 
deceased  may  have  been  guilty  of  some  negligence,  this 
does  not  excuse  the  road,  if  they,"  [the  jury]  "beHeve, 
the  officers  were  greatly  more  at  fault  than  deceased." 

We  doubt  whether  this  charge  is  precisely  right.  See 
Davis  vs.  Western  and  Atlantic  Railroad,  18  Ga.  679. 
Western  and  A'tlaiitic  Railroad  vs.  Wyan,  19  Ga.  440. 
And  for  luy  own  opinion  as  to  the  rule,  see  Western  and 
Atlantic  Railroad  vs.  Wyhn,  decided  at  Macon,  June,  1858. 

The  ninth  ground  was.  the  charge :  "that  if  the  road 
would  not  bear  a  speed  of  thirty  miles  an  hour,  the  speed 
should  have  been  lessened  so  as  to  make  it  safe*' — it  being 
insisted,  tliat  thei^e  \i^as  no  ^evidence  to  authorize  the 
charge.  And  we  can  find  none.  Therefore,  we  must 
hold  the  ground  a  good  one.* 

The  tenth  ground  was,  that  the  damages  were  excessive. 

The  damages  Were  assessed  at  $3,916  66.  The  puit  w 
brought  by  the  mother  to  recover  tbe  value  of  these 
vices  of  her  «iiinor  son.  If  he  had  lived,  she  woi|ld  have 
been  entitled  to  his  services,  so  long  as  he  remained  a 
mi noV,  and  no  longer.  01;>viously,  then,  his  age  at  the 
time  of  his  death,  and  the  annual  value  of  his  services, 
are  important  (Elements  in  the  question  of  what  was  thd 
proper  amoJunt  for  the  damages.  What  says  the  evidence 
on  these  two  points  I   -^ 

There  are  two  witnesses  on  the  points,  Montfort  and 
Duulap..  Montfort' says  that  the  minor,  When  killed,  was 
from  iaixteen  to  eighteen  years  old  ;  and  that  his  services 
were  worth  from  ?25  to'  $30  per  month,  and  that  their 
value  would  hav6  increased  at'lVom  ten  to  twenty-five,  or 
fifty  per  cent.  It  "is  quite  obvious,  that  we  cannot  got 
damages  to  the  a;m*onnt  of  $3,916  66  out  of  this  evidence. 
Dunjap  says  that  he  moved  to  Cassville,  on  the  15th  of 
January,  1839,  and  that  about -that  time  he  becanfeac- 
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quainted  with  the  minor ;  that  from  the  age  of  his  own 
son^  and  from  conversations  with  the  minor's  mother,  he 
thinks  that  the  minor  was  about  sixteen  ;  that  the  minor 
was  going  to  school  when  he  first  knew  him.  If  he  was, 
he  mast  have  been,  w6  may  assume,  at  least  five  years 
old.  That  was  in  1889.  80,  we  may  conclude  that  he 
must  have  been  bprn  some  time  in, 1834.  He  was  killed 
i^  December,  1851.  Consequently,  he  must  at  that  time, 
according  to  this  evidence,  have  been  in  his.  eighteenth 
year.  The  witness  also  says,  that  in  1845  he  engaged  the 
minor  as  an  attendant  about  his  store,  at  $5  per  month. 
It  is  very  unlikely  that  such  an.  engagement  would  have 
taken  place  before  the  minor  had  arrived  at  the  age  of 
eleven  or  twelve  years.  This,  then,  corroborates  the 
other  part  of  the  witness's  testimony.  We  may  say, 
therefore,  that  according  to  the  testimony  of  ,this  w^itncss, 
the  minor  was,  when  killed,  at  least  seventeen  years  old. 

This  witness  says  thut  the  minor's  services  were  worth 
1^0  per  month,  or  $750  per  year,  (he  had  been  drinking ;) 
he  also  says,  that  a  first  rate  clerk  was  worth  $1,000  per 
year,  and  tl;at  the  minor  was  as  good  a  clerk-As  he  ever 
saw. 

The  incongruity  in  all  this  makes  it  worth  very  little 
as  evidence.  But  say  that  it  is  trustworthy,  and  is  to  be 
construed  most  favorably  for  the  verdict,  what  will  be  the 
result?  Thirty  dollars  per  month — even  seven  hundred 
aud  fifty  dollars  per  year,  will  not,  in  four  years,  amount 
to  $3,916  66.  But  $1,000  a  year,  for  four  years,  will,  and 
to  something  more.  Say,  then,  that  by  the  testimony  of 
this  witness  the  services  of  the  minor  were  w^orth  $4,000, 
does  it  follow  that  the  damages  ought  to  bo  for  that 
amount,  or  even  for  an  amount  equal  to  the  verdict?  It 
does,  perhaps,  unless  there  were-  some  items  to  be  set 
pgainstr the  services.  Were  there  any  such  items  ?  We 
think  that  there  were  several.  One — the  expense  of  sub- 
sisting the  minor.    It  is  to  be  presumed  tliat  the  witness 
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when  he  impliedly  said  that  the  minor  was  worth  $1,000 
per  year  as  a  cleric,  did  not  mean  to  say,  he  was  worth 
this  sum  clear  of  the  expense  of  his  support.  That  ex- 
pense would  plainly  be  a  considerable  item. 

Two — ^thc  chances  of  the  minor's  dying  before  arriving 
at  the  age  of  twenty-one.  There  is  a  way  of  estimating 
such  chances.  The  insurance  officers  do  it  every  ^  day. 
How  much  these  chances  ought  to  reduce  the  damages,  I 
am  not  prepared  to  say.  I  am  isure,  however,  that  they 
ought  to  reduce  it  quite  appreciably. 

Three — thd  fact  that  the  minor  was  himself  greatly  to 
blame  in  the  afiair.  He  was  an  employee  of  the  road. 
It  is  to  be  presumed,  therefore,  that  he  well  knew  that  the 
platform  on  which  he  was,  when  killed,  was  a  place  of 
extra  danger.  In  addition  to  this,  Ke  was  told  by  the  con- 
ductor that  the  place  was  one  of  danger,  that  he  wa«  vio^ 
lating  a  rule  of  the  road^  and  that  he.  must  come  inside 
the  car.  This  lie  disregarded,  and  was  killed ;  whilst 
another  young  man,  who  was  with  him,  heeded  it,  wen^ 
inside  the  car,  and  escaped  unhurt.  Ought  he,  or  those 
^  standing  m  his  right,  under  such  circumstances,  to  re- 
cover full  damages — to  recover  as  much  as  if  he  had  been 
.  guilty  of  no  negligencQ  himself?  We  think  not.  We 
will  not  undertake  to  say  how  much  such  conduct  as  this 
ought  to  reduce  the  recovery,  but  w,e  will  say  th^  it 
ought  to  reduce  it  much. 

It  was,  however,  insisted  that  the  mother  was  not  to 
suffer  for- this  misconduct  of  her  minor  child.  The  case 
was  likened  to  that  in  which  a  man's  slave  is  impjcoperly 
taken  on  board  a  train,  and  is  killed  by  it,  through  his 
own  fault.  But  we  do  not  see  the  analogy.  It  is  not  to 
be  presumed  that  this  .minor  was  improperly  on  ihe  train 
— was  on  it  without  his  mother's  consent.  He  was,  and 
had  been  fat  some  time,  living  away  from  his  mother,  ap- 
parently pretty  much  his  own  man*    From  this,  we  should 
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be  aothorized  to  infer  a  general  consent  on  her  part,  to 
his  traveling  on  the  railroad. 

And,  then,  what  is  more  important  and  decisive,  is  that 
the  mother  is  entitled  to  assert  only  the  rights  which  the 
minor  himself  might  have  asserted,  if  he  had  been  alive, 
and  were  the  party  sueing  for  the  injury.  She  is  entitled 
to  sue,' as  his  "legal  representative/'  and  in  no  other  way 
or  right.  And,  as  his  logal  representative,  she  is  only  en- 
titled to  sue  if  the  circumstances  are  such  that  they  would 
have  entitled  him  to  sue,  had  the  injury  stopped  short  of 
,  killing  him.  The  nature  of  ^is  conduct,  then,  enters  as 
much  into  the  case  as  if  he  himself  were  the  party  plain- 
tiff.   All  this  is  is  by  the  act  of  1850.     (Cobb,  476.) 

Th6  conclusion,  then,  to  which  we  come,  is,  that  the 
verdict  was  too  large,  and  that  therefore  this  tenth  ground 
was  well  founded.  , 

That  is  the  last  ground. 

The  result  is  that  we  think  that  the  court  oughftohave 
granted  the  motion  for  a.  new  trial. 

New  trial  granted. 
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• 

A  part/  is  not  entitled  to  an  Injunction  wlio  shows  that  he  has  been 
negligent  and  careless  in  guarding ^his  rights,  and  that  if  he  has' 
been  subjected  to  loss  it  was  because  he  had  not  attended  to  his  iu* 
terests  in  proper  time;  .  " 

In  Equity,  from  Spalding  county.    Decision  by  Judge 
Caba»ss,  at  Chambers,  17th  Novi^mber,  1858. 
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The  facts  of  thia  case  are  suflBlciently  stated  in  the  opin- 
ion pronounced  by  the  court. 

Hammond  &  Son,  and  Floyd,  for  plaintiffs  in  error. 

Peeples  &;  Cabaniss,  and  Gibson,  contra. 

By  ihe  Court — ^McDonald  J,,  delivering  the  opinion. 

The  error  assigned  in  this  case  is  on  the  refusal  of  the 
court  below  to--  order  an  injunction  on  the  application  of 
the  plaintiff*  in  error,  enjoining  the  defendants  from 
making  au  award  made  under  a  rule  of  reference,  the 
judgment  of  the  court,  or  frpm  placiqg  the  same  ori  the' 
'  minutes,  or  from  proceeding  further:  with  it  until  the 
further  order  of  flier  court.  The  award  was  the  Ji?^  of 
a  litigation  which  had  been  pending  for  some  time  be^ 
tween  the  parties,  growing  out  of  transactions  in  cotton, 
and  .the  refusal  of  the  defendants  to  comply  with  certain  ' 
alleged  agreements,  to  furnish  funds.to  plaintiff  to  lay  out 
in  cotton.  The  plaintiff  filed  a  bill  in  chancery  against, 
the  defendants  for  an  account,  &c.^  amended  it  three  dif- 
ferent times  and  filed  a  Supplemental  bill  also.  The  de- 
fendants answered  the  original  bill,  and  .the  first  and  Sec- 
ond amendments  and  the  supplemental  bill,  and  John 
Caldwell,  one  of  the  defendants,  answered  the  third 
amendment  under  an  order  of  the  court.^ 

.  At  the  last  May  Term  of  the  superior  court  of  Spald- 
ing county,  the  cause  was  referred  under  a  rule  of  coui:^ 
the  parties  conaenting  thereto. 

By  the  first  and  second  araeitdments,  the  plaintiff 
prayed  that  the  defendants  might  set  forth  an  account  of 
all  the  cotton  he  had  shipped  to  them  prior  to  1850  on  ac- 
count of  William  H:  White  and  others,  and  in  answer,  to 
the  first  amendment,  the  plaintiff*  alleges  that  the  defen- 
dants fraudulently  refused  to  set  forth  the  account,  saying 
that  from  lapse  of  time  they  were  unable  to  do  so. 
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It  waa  alleged  further  by  the  plaintiff,  that  the  defeu- 
daDtSy  in  answer  to  the  origiDal  bill,  said  they  were  ready, 
at  all  times,  to  furnish  him  with  copies  of  his  accounts ; 
that  at  the  time  of  answering  the  original  bill  they  had 
the  books  of  account  and  plaintiff  inferred  from  their  re- 
fusal to  set  forth  the  account  in  their  answers  to  the  fi;^t 
and  second  amendments  to  that  bilf,  that  from  Borne  cause 
they  were  not  in  existence ;  tUat  since  the  submission  of 
the  cause  as  aforesaid  it  has  come  to  his  know[edge,  that 
the  defendants  have,  all  the  tiine,  had  the  books.  The 
plaintiff  further  alleges,  that  notwithstanding  the  bill  was 
exhibited  for  an  account,  John  Caldwell  put  in  his  answer 
to  the  original .  bill,  and  to  the  first  and  second  amend- 
ments^ without  referring  to  the  books,  which  was  un- 
known to  the  plaintiff  until  after  he  had  agreed  to  the 
reference  of  the  cause.  The  plaintiff  sets  forth,  further,  . 
that  the  anefwersto  the  original  bill  and  first  and  second 
amendments,  contain  i  several  inaccuracies  which  John 
Caldwell  refused  to  admit  until  the  cause' was  submitted ; 
that  none-  of  these  things  came-to  plaintiffs  knowledge 
until  the  arbitrators  had  organized,  and  that  it  was.  by  ^ 
reason  of  their  fraudulent  concealment  of  them  from  him 
that  he  agreed  to  submit  the  cause  to  referees. 

The  plaintiff's  bill  further  states  that  the  arbitrators 
have  made  an  award  containing  palpable  efrors  and  mis- 
takes of  both  law  and  fact,  to  the  prejudice  of  the  plain- 
tiff'; that  he  could  now  compel  them  to  produce  the  books 
and  answer  fully  from  them,  and  that  under  the  direction 
of  the  court  he  could  recover  twenty-five  hundred  dollars. 
The  plaintiff  repeats,  that  for  the  foregoing  reasons  he 
entered  into  the  rule  of  reference,  and  that  defendants 
could  have  answered  more  fcfUy  if  they  had  desired  to  do 
so.  The  bill  iiirther  alleges  that  after  the  arbitration  was 
organized,  he  was  for  the  first  Ume  informed  by  the  so* 
licitors  of  the  defendants  that  the  def^dant,  Caldwell, 
had  then  the  possession  of  the  books,  which  in  their  an- 
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8w6r  they  had  denied  being  able  to  control,  or  set  out  a 
transcript  from.  He  insists  that  it  was  by  fraud  and  con- 
cealment of  facts  that  he  was  induced  to  agree  to  the  sub- 
mission of  the  cause. 

Under  these  several  allegations  the  court  refused  to  or- 
der  the  injunction  prayed  for. 

We  cpncur  with  the* court  below  in  the  opinion  that  ih6 
,  injunction  ought  not  to  have  been  ordered.  The  answers 
of  the  defendants  were  in  court,,  and  the  plaintiff  ought 
to  have  acquainted  himself  with  their  contents,  and  iif 
they  were  not  full  answers  to  his  bill  and  amendments, 
he  ought  to  have  excepted  to  them.  The  chancellor  would 
have  compelled  tlie  annexation  of  the  entire  account 
called  for'  by  plaintifi^  and  would  not  have  been  satisfied 
with  loose  inftrences  from  careless  and  insufficient  an- 
swefs;  It  shows  great  laches  on  the  part  of  the  plaintiff 
not  to  have  known,  that  John  Caldwell  did  not  in  his  an- 
swers refer  to  the  books  of  account  at  all.  A  party  who 
applies  to  a  court  of  chanciery  for  the  aid  of  its  extraordi- 
nary powers  must  show  himself  to  have  been  vigilant  and 
diligent. 

But  the  plaintiff  .voluntarily  agreed  to  this  reference, 
and  if  he  did.  it  :on  account  of  his  igilorance  of  the  con- 
tents of  the  defendants'  answers,  and  of  their  insuffi- 
ciency, it  was  his  owfi  fault  that  he  did  not  know  them. 
He  was  informed,  at  the  time  of  the  arbitration,  that  the 
books  wpre  present  in  the  possession  of  John  Caldwell, 
who  was  iti  attetidance.  He  did  not  ask  their  production, 
nor  did  he  request  a  postponement  of  the  arbitration  that 
he  might  have  an  opportunity  to*  examine  them.  On  no 
principle  can  he  under  the  allegations  in  this  application*, 
be  allowed  an  injunction. .  A  party  who  asks  the  assis- 
tance of  a  court  of  equity^  must  show  that  he  has  h^en 
watchful  of  his  rights  and  interests,  and  that  he  has  tk>t 
lost  them  by  hi&  own  remissness  and  negligence. 

Judgment  affirmed. 
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CHEROKEE  ms.  &  BANKING   CO.  vs.'  JUSTICES 

OF  WHITFIELD  COUNTY. 

There  is  no  law  in  this  State,  authorizing  the  inferior  courts  of  the 
respective  counties,  to  levj  an  extra  tas  for  county  purposes,  upon 
the  capital  stock  of  a  bank,  located  within  their  limits. 

Mandamus,  from  Wbifefi^ld  county.  Decision  by  Judge 
Tbippe,  at  October  Term,  1868. 

This  waa  an  application  by  the  Cherokee  Insurance  & 
Banking  Company  for  a  piaixdamus  to  be  directed  to  the 
inferior  court  of  Whitfield  county,  to  compel  said  coiirt 
to  pass  an  order  requiring  the  treasurer  of  said  county  to 
refund  to  relator  the  sura  of  two  hundred  and  fifty-three 
dollars  and  thirteen  cents,  assessed  as  a  tax.  for  county 
purposes  upon  the  capital  stock  of  said  conipauy,  and  paid 
into  the  treasury  of  said  county.  The  said  sum  was  the 
amount  paid  by  said  company,  for  the  years  1855  and 
1856. 

Upon  hearing  the  answer  of  respondents,  the  court 
refused  to  grant  the  mandamus,  and  discharged  the  rule 
nisi,  holding  that  said  company  was  liable  to  pay  -a  county 
tax  upon  its  capital  stock-  To  which  decision  counsel  for 
relator  excepted. 

Wm.  T.  Moore,  for  plaintiff  in  error, 

C.  D.  McCuTCHiN,  contra. 

J5y  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

Ought  the  Judge  to  hav.e  granted  a  peremptory  man- 
damus in*  this  case  ?  The  answer  to  this  question  depends 
upon  the  legality  of  the  tax  paid  by  the  Bank  in  1855-6. 
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Had  the  inferior  court  of  Whitfield  county,  authority 
of  law  to  assess  and  collect  a  tax  on  the  capital  stock  of 
this  Bank  actually  paid  in  for  cuunty  purposes?  If  it 
had,  it  musjt  be  under  a  power  delegated  to  them  by  the 
legislature  for  that  purpose.  The  act  of  1821,  (Cobb  184) 
confers  a  general  power  upon  the  infenor  court  to  levy 
"  taxes  for  county  purposes,  upon  the  inluibUants  of  any 
county  in  which  said  justices  may  reside."  Is  this  Bank, 
as  to  its  capital  stocky  an  "  inhabitant*'  of  Whitfield  county  ? 
That  a  corporation  may  be  an  inhabitant  of  a  county,  for 
certain  purposes,  is  admitted.  Our  judgment,  however, 
is,  that  a  bank,  as  to  its  capital  stock,  is  not  an  inhabit- 
ant of  atiy  particular  county,  for  the  purposes  of  taxation ; 
and  although'  this  act  of  1821,  has  been  in  force  for  near 
forty  years,  it  has  never  received  this  construction.  That 
of  itself,  creates  a  strong  presumption  that  the  power 
claimed  is  not  conferred  by  it.  It  is  conceded  that  the 
general  tax  act  of  1851-*2,  does  not  give  the  right  to 
impose  this  ta'x.  It  cannot  be  derived  from  the  act  of 
1817,  (Cobb  1062,)  imposing  a  special  tax  upon  banks,  or 
from  any  other  statute. 

The  stockholders  of  this,  and  every  other  bank,  are 
nsuall}'  scattered  over  the  State.  Why  should  an  extra 
tax  be  levied  on  their  stock  for  the  benefit  of  Wliitfield 
county  ?  It  would  be  more  equitable  to*  levy  it  on  each 
stockholder  to  the  amount  of  his  shares ;  yet  they  are 
specifically  exempted  by  the  act  of  1851-'2.  ^ 

This,  and  all  other  banks,  pay  to*  the  State  a  heavy  tax 
upon  their  capital ;  yet  it  is  paid  directly  to  the  treasurer, 
without  the  intervention  of  county  oflicers.  No  mode 
has  been  prescribed  for  levying  and  collecting  such  a  ta< 
by  ,th0  county;  and  until  the  Legislature  see  fit  to  speak 
out  plainly  upon  the  subject,  we  ire  unwilling  to  sanction 
the  exercise  of  so  doubtful  a  power,  to  say  the  least  of  it 

Judgment  reversed. 
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GRIMES  vs.  RAGLAND. 

.  A  residence  upon,  and  the  actual  possession  and  occupation  of  one 
of  two  tracts  of  land  conveyed  to  the  defendant  in  the  same  deed,  is 
not  efuch  a  constructive  possession*  of  the  other  tract  of  which  there 
i^  no  actual  occupation,  as  if  continued  long  enough,  will  bar  an  r 

action  by  the  rightful  owner  under  the  statute  of  limitations. 

» 

Ejectment  and  motion  for  a  new  trial,  in  Paulding  Sn- 
perior  court.  Decided  by  Judge  Hammond,  August  Term, 
1858. 

This  was  an.  action  in  the  ejectment  fornj  by  William 
R.  Grimes,  Benjamin  H.  Swearengin  and  Wilson  Lump- 
kin, lessors,  against  W.  Ragland,  tenant  in  possession  for 
lot  of  land  No.  330,  in  the  second  district  and  third  sec- 
tion of  said  county.  '  ^ 

Plaintiff  proved  title  to  the  lot  in  controversy,  330, 
founded  upon  a  grant  from  the  State  to  Grimes,  then  a 
deed  from  Grimes  tOfcSwearengin,  and  a  deed  from  Swear- 
ergin  to  Lumpkin.  Proved  that  defendant  was  in  posses- 
sion, and  closed.  '  ^ 

Defendant  offered  and  read  in  evidence  a  deed  from 
Elijah  Ragsdale,  to  lot^  No<  330  and  331,  dated  20th  Jan- 
uary, 1842,  and  proved  that  he  went  into  possession  un- 
der the  deed  soon  after  its  date — ^that  the  lots  were  adjoin- 
ing— that  is,  that  his  residence  and  improvements  were 
on  lot  number  331,  but  there  were  no  improvements 
on  lot  330,  until  about  1852  or ^1853,  and  no  acts, 
of  ownerphip  and  possession  except  cutting  timber, 
&c.  The  question  in  the  case  was,  whether  a  possession 
of,  and  residence  on,  one  lot  of  land,  under  a  deed  of  con- 
veyanee.;Of  said  lot  with  another,  forming  an  entire  settle- 
ment or  farm,  but  without  actual  occupation  or  improve- 
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tnent  of  that  other,  will  constitute  adverse  possession  aa 
to  the  lot  not  occupied  or  in  cultivation. 

The  court  charged  the  jury  that,  "  if  defendant  pur- 
chased and  received  a  deed  conveying  the  lot  in  dispute, 
together  with  some  other  lot,  and  he  went  into  the  actual 
possession  of  the  other  lot,  and  exercised  acts  of  own- 
ership over  both  lots  as  one  tract  or  parcel,  he  was  in  pos- 
session of  the  whole,  though  he  had  not  cleared  or  made 
any  improvements  on  the  lot  in  dispute,  they  being 
adjoining  lots  ;  and  this  possession  would  be  protected  to 
the  extent  of  the  bbundary  called  for  by  the  deed  under 
which  he  held  and  olaimed/* 

To  which  charge  plaintiff  excepted.  The  jury  found 
for  the  defendant,  and  plaintiff  moved'  for  a  new  trial, 
which  was  refused, and  he  excepted,  assigning  as  error 
said  refusal. 

Chisolm  &  Wadbkll,  and  FifiLDBR  &  JJroyles,  for  plain- 
tiff in  error, 

.  \ 

Ikvin  &  Lkster,  contra. 

By  the  Court; — ^McDonald,  J.,  delivering  the  opinion. 

This  was  an  action  of  ejectment  in  the  county  of  Paul- 
ding for  the  recovery  of  a  tract  of  land  know^n  as  No.  330, 
in  the  second  district  of  the  third  section  of  originally, 
Chet^okee  county.  The  jury  rendered  a  verdict  for  the 
defendant,  whereupon  the  plaintiff  moved  for  a  new  trial 
on  three  grounds.  Th^  first  ground  was,  that  one  of  the 
speciJil  jury  who  tried  the  cause  was  related  to  the  defend- 
tint,  Sanders  W.  Ragsdale^  within  the  levitical  degress  of 
consanguinity,  and  was,  therefore,  not  a  competent  juror 
to  try  the  cause,  which  fact  was  unknown  to  the  plaintiff 
until  said  cause  had  been  submitted  to  the  ju^,  and  tes- 
timony introduced.  This  objection  comes  too  late  after 
a  trial  and  verdict.    Such  objections  to  jurors  may  be 
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easily  ascertained  by  the  use  of  a  little  diligence.  The 
jurors  themselves  may  be  enquired  of,  if  there  are  kins- 
men of  either  p^rty  on  the  panel. 

The  next  ground  is  the  important  one  in  the  motion, 
and  the  point  is  easily  extracted  from  the  request  of  the 
court  to  charge  the  j.ury,  and  the  charge  of  the  court  as 
given  to  the  jury,  viz :  whether  a  residence  upon,  and  the 
actual  possession  and  occupation  of,  one  of  two  tracts  ot 
land  conveyed  to  the  defendant  in  the  same  deed,  is  such 
a  constructive  possession  of  the  other  tract,  of  which  there 
is  no  actual  occupation,  ae  if  continued  long  enough,  will 
bar  an  action  by  the  rightful  owner  under  the  statute  of 
limitations^  The  court  below  charged  the  j  ury  that  it  would. 
The  defendant  resided  on  the  tract  of  land  adjoining  that 
sued  for.     lie  claimed  both  tracts  of  land  under  one  and 

0 

the  same  deed.     He  had  a  hog  pen  oti  the  land  in  dispute,  • 
.  and  had  rails  split  and  logs  cut  on  it,  but  stated  that  he. 
was  not  in  possession  of  it,  except  that  he  had  paid  taxes 
for  it.  ' 

By  our  lottery  system,  lands  are. divided  into  tracts  by 
number  and  district,  and  ordinarily,  there  can  be  but  on^ 
grantee  or  one  set  of  grantees,  as  when  the  grant  is  to 
orphans,  so  that  a  careful  and  guardexl  purchaser  can  find 
but  little  difficulty  in  ascertaining  whether  he  has  the 
rightful  title.  This  consideration  alone  should  lead  courts 
to  adhere  to  the  strictest  rliles  of  construction  in  favor  of 

0 

the  true  owner.  We  have,  in  the  judgment  we  pronounce, 
laid  some  stress  upon,  this  matter,  though  it  was  not 
necessary  in  order  to  sustain  the  case  of  the  plaintiflf  in 
error.  It  is  laid  down  in  Adt^ms  on  Ejectment,  592,  that 
where  a  large  tract  of  land  is  divided  into  lots,  the  pos- 
session of  one  lot  adversely  will  not  create  a  constructive 
adverse  possession  of  the  other  parts  of  the  tr^ct,  although 
claimed  by  the  defendant  under  the  same  paper  title.  The 
author  cites  in  support  of  the  principle  the  ca^eof  Johnson 
ex  dem.  Ten,  Eyck  and  wife  vs.  Richards,  6  C.owen,  62&. 
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"The  law  deems  every  man  to  be  in  tbe  legal  seizin  and 
possession  of  land,  to  which  he  has  a  perfect  right  and  com- 
plete title ;  this  seizin  and  possession  is  co-extensive  with 
his  right,  and  continues  until  he  is  ousted  thereof  by  an 
actual  adverse  possession."  United  States  vs.  Arrfedendo 
and  others,  d  Peters'  Rep.,  743.  This  court  has  held 
repeatedly,  that  the  owner  of  land  in  this  State,  having 
the  true  title,  is  in  9onstructive  possession  of  his  wild 
lands  wherever  situated,  and  that  a  possession  to  be 
adverse  to  him  so  as  to  create  a  bar  under  the  statute  of 
limitations,  must  be  open,  notorious  arid  continued. 
That  is  unquestionably  the  true  and  sensible  rule.  One 
reason  which  is  assigned  why  a  possession"  is  heM  to  be 
adverse  to 'the  rightful  owner  of  land,,  is  his  presumed 
acquiesence  in^  the  right  of  the  possessor.  There  can  be* 
no  acquiescence  without  notice,  atjd*there,can  be  no  notice 
.if  the  possession  ^has  not,  bsen  open,  visible^  uotodgus  and 
continued.  Hence,  the  reason  of  the  rule,  that  to  create 
an  adverse  possession  it  must  be  open  and  continued.  If 
it  be  not  cimtinued^  another  presumption  comes  to  the  aid 
of  the  true  owner,  and  every  legal  presunxptidn  ifi  in  hi's 
favor,  and  that  is,  that  the  possessor,  by  relinquishing 
the  actual  possession  acknowledges  the  superior  title  of 
the  true  owner.  By  his  abandonment  of  the  possession, 
the  .constritctlve  possession  of  the  trtie  owner  extends 
immediately  to  the  premises,  and  it  requires  a  new  ouster 
or  disseizin,  to  fix  a  starting  point  for  tho  statute.  On 
this  point  Ch.  J.  Shaw  said,  in  the  caseofBlood  vs.  Wood, 
1  Met.  Rep.  (Mass.)  528^  "  on^  point  seems  to  be  well  set- 
tled, which  is,  that  very  strong  acts  of  exclusive  posses- 
sion, such  as  building,  inclosiiig  or  cultivating  and  that 
for  a  long  time,  and  openly  and  notoriously,  are  necessary 
in  order  to  create  an  actual  busier  of  the  true  owner,  who 
has  no  notice  of  such  acts."  In  regard  to  the  premises 
now  in  dispute,  if  the  owner  had  pdssed  the  land  and 
examined  it,  at  any  time  prior  to  the  clearitig  of  the  field 
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in  1862  or  1858,  h^  woulcj  have  had  no  notice-  whatever 
of  an  adverse  claimant,  for  the  hog-pen,  which,  according 
t©  the-nsage  of  the  country,  is  no  evidence  of  ownership 
of  the  tand-on  which  it  is  put,  the  splitting  of  rails  or  the 
cutting  of  logs,'  which  are  the  ordinary  works  of  tres- 
passers residing  on  contiguous  lands,  would  not  have 
advertised  hin^in  the  absence*  of  an  actu&l  occupant. 

But  againj  here  are  two  persons  claiming  title  td  the 
land.     One  has  the  actual,  rightful,-  bona  fide  title ;  thq 
other  has  a  spurious,  title.    Neither  of  them  has  the  actuaL' 
possession.     In  whom  is  the  constructive  possession  ? 
Surely  in  hini-who  has  thq  rightful  bona  fide  titte. 

Foe  the  reasons  here  assigned,  we  think  that  the  court ' 
.    erred  in  refusing  to  charge  the  jury  as  reque3ted'1)y  pkin- 
tiflTs  counsel,  and  in  giving  the  ch^rgfe  he.  did  to  the  jury, 
and  on  that  ground  b^  ought  to  have  granted  a  new  trial. 

Judgment  reversed. 


JOHNSON,  SMITH  &.  CO.,   vs.   THTTRM6HD   AND 

TERRY. 

JudgmQnt  against  a  defendant  and  his  security  on  ca.  sa.  bond,  after 
the  defendant  has  been  discharged  under  the  Honest  debtor's  Act> 
to  which  proceedings  the  plaintiffs  were  parties,  the  judgment  takea 
without  his  consent,  ought  to  be  set  aside. 

Illegality,  from  Fulton  county.  Decision  h^v  Judge 
Bull,  at  October  Term,  1859! 

'         •  *         . 

Plaintiffs  in  error  sued  out  a  capias  ad  satisfaaiendumj 
againet  William  H.  Thurmond,  for  forty  dollars,  besides 
interest  and  cost,  dated  2d  September, '  1856y  returnable 
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to  the  succeeding  term  of  the  superior  court  of  Fulton, 
county,  to  be  held  on  the  first  Monday  in  October  next^ 
thereafter.  The.sheriif  arrested  defendant  upon  this  oa. 
sa.y  on  the  12th  September,  1856,  who  enter^  into  bond 
with  Stephen  Teorry,  security,  to  appear  at  the  next  supe- 
rior court  to  be  held  in  and  for  said  co.ijnty  on  th«  first 
Monday  in  Octaber  next,  after  the  date  of  said  ..bond, 
*Hhen.ai^id  there  to  stand  to  and  abide  by  such  proceedings 
aaipay  be  had  by  the  court  in  relation  to  his  taking  the 
benefit  of  the  act  of  1823,  entitled  "ah  act  for  the  R^elief 
of  ITonest  Debtors,"  &c. 

At  October  Term,  1857^.  Thurmond  having  failed  to 
appear,  plaintiflT  entered  judgment  upon'this  bond  against 
Thurmond  and  Terry;  atid  sued  .out  a^.  /a.,  -which  was 
'  levied  upon  a  lot  .in  the  city  of  .Atlanta,  belonging  to 
Terry,  who  filed  his  aflidayit  of  .illegality,  .alleging  that 
saii^i /a.  was  proceeding  illegally  against  him,  in.  this, 
that  his  principal,  Thurmond,  was  arrested  by  virtue  of  a 
capias  ad  satisfaciendum^  at  the  suit  of  R.  E.  Mangura  & 
Co.,  on  the  27th  day  of.  May,  1856,  and  that  under  thepro- 
visiona  of  the  Honest  Debtor's  Act  of  1823,  he  was  dis- 
charged at  Fulton  Inferior  Courts  June.  Term,  1857,  un- 
der proceedings  had  in  that  case,  and  that  the  plaintifts 
Johnson,  Smith  &  Co.,  were  made  parties  to  said  proceed- 
ings by  notice  duly  served  upon  them  as  provided  by  law. 
And  he  submits  that  this  operated  as  a  legal  discharge  of 
his  principal  fro^  his  arrest  under  the  ca.  sa.  issued  by 
plaintiffs,  and  that  the  jiTdgment  afterwards  entered  by 
them  against  Thurmond  and  afiiant,  as  his  security 
upon  the  bond  for  his  appearance,  and.  upon  which  judg- 
ment his  Ji.fa,  issued,  is  void-,  and  .that  said  Ji,fa,  is  pro- 
ceeding illegally. 

It  further  appeared  that  Coi;nbs.&.  Co.,  had  also  sued 
out  a  c(i,  sa,  against  Thurmond,  who  i^vas  arrested  thereon 
14th  March,  1866,  and  Terry  became  his  security  ajid  it 
was  agreed  that  the  Judgm^en.t  in  the  case  of  JohnsojQ, 
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Smith  &  Co.,  be  made  the  judgment  in  that  case  likewise. 

A  motion  was  also  submitted  by  counsel  for  Thurmond 
and  Terry,  that  the  judgment  in  the  case  upon  which  the 
fi.  fa.  issued  be  set  aside  and  declared  void,  on  the  grounds 
set  out  in  the  affidavit  of  illegality  above  stated. 

After  argument,  the  court  sustained  the  illegality,  and 
set  aside  the  Ji.  /a.,  and  declared  the  judgment  upon  which 
it  was  founded  null  and  void.    And  plaintiffs  excepted. 

T.  L.  Cooper  and  Collibr,  for  plaintiffii  in  error. 

Green  B.  Hayqood,  contra. 

By  the  Omrt. — McDonald,  J.,  delivering  the  opinion. 

The  court  annulled  the  judgment  in  this  case  against 
the  surety  on  the  ca.  sa.  bond.  The  plaintiffs  had  been 
notified  of  the  application  of  the  defendant,  Thurmond, 
to  take  the  benefit  of  the  act  for  the  relief  of  honest  debt- 
ors, and  were  bound  by  the  judgment  of  the  court  ren- 
dered in  his  favor  on  that  application.  The  majority  of 
this  court  are  of  the  opinion  that  that  judgment  operated 
as  a  bar  against  the  further  proceeding  of  the  plaintiffs  in 
the  ca.  sa.  bond,  without  plea  or  proof,  and  that  on  that 
ground  the  judgment  of  the  court  below  ought  to  be  af- 
firmed. I  incline  to  a  different  opinion.  The  arrest  of 
the  defendant  by  the  plaintiff  was  a  distinct  proceeding, 
which  ought  to  have  been  met  by  him  as  in  all  other  oases. 
He  ought  to  have  appeared  and  proved  his  discharge, 
which  would  have  arrested  further  proceedings  on  the 
bond. 

The  defense  would,  no  doubt,  have  been  effectual  and 
complete,  if  he  had  then  made  a  suggestion  and  proof  of 
his  discharge.  But,  because  he  did  not  then  make  it,  from 
a  misapprehension  of  the  necessity  of  making  it,  is  he 
now  concluded  by  the  judgment  so  effectually  that  he 
cannot  move  to  set  it  aside  ?  The  record  does  not  show 
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the  view  taken  of  the  case  by  the  presiding  judge  in  the 
court  below.  He  has  set  aside  a  judgment  rendered 
against  the  defendant  most  unjustly  in  his  own  court. 
Ought  this  court  to  disturb  his  judgment  ?  The  defend- 
ants unquestionably  knew  all  the  facts  of  their  case,  and 
there  is  as  little  question  that  they  acted  under  a  mistake 
of  the  law,  in  the  view  that  I  take  of  it.  If  they  acted 
under  the  impression  that  the  discharge  of  Thurmond 
under  the  honest  debtor's  act,  put  a  stop  to  proceedings 
against  him  in  all  other  cases,  a  court  of  chancery  would 
take  jurisdiction  of  the  cause;  and  if  a  court  of  chancery 
would  do  it,  the  same  court  in  which  the  judgment  was 
rendered  ought  certainly  to  take  cognizance  of  it  .and  re- 
scind its  judgment  which  it  would  be  against  conscience 
for  it  to  execute.  Story's  Eq.  Jur.  i  120.  Taking  either 
view  of  the  case,  then,  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 


LONG  vs.  YOUNG. 

1.  The  statute  of  limitations  does  not  run  aganinst  the  true  owner  of 
land,  in  favor  of  the  tenant  in  posseBsion  while  he  disclaims  title  in 
himself,  and  is  seeking  the  true  owner  with  the  avowed  purpose  o^ 
purchasing  of  him  ;  and  it  is  immaterial  whether  this  disclaimer  and 
recognition  of  title  in  another,  be  made  before  or  after  the  seven 
years'  bar  has  attached. 

2.  Cutting  fire  wood  and  rail  timber  on  land  are  not  such  acts  of  own- 
ership as  to  constitute  adverse  possession. 

Ejectment,  from  Union  county.    Tried  before  Judge 
Rice,  at  May  Term,  1868. 
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This  was  an  action  of  ejectment  brought  by  John  Doe 
ex  d^.  George  H.  Young,  against  Richard  Roe,  casual 
ejector,  and  Charles  Long,  tenant  in  possession,  for  the 
recovery  of  lot  of  land  number  90,  in  the  eleventh  district 
and  first  section  of  Union  county. 

The  defendant  relied  upon  the  statute  of  limitations. 

EovkMtfw  Plamtiff. 

Gabriel  Woolen  proved  that  Long  was  inihe  possession 
ot  the  lot  of  land  sued  for  at  the  commencement  of  the 
suit,  and  had  been  in  possession  six  or  seven  years. 

TbftKw  Woolen,  proved  that  Long  was  in  possession- 
describes  the  location  of  the  lot  and  improvements  thereon 
— a^oins  lot  No.  91,  and  most  of  the  improvements  are 
on  No.  91.  When  Long  went  into  possession  there  were 
about  three  acres  cleared  on  No.  90.  Witness  cultivated 
it  the  year  before  Long  went  on  it— there  are  now  some 
twenty  or  twenty-five  acres  cleared  on  the  lot— Long 
cleared  it— worth  three  doJIars  per  acre  to  clear  land. 
Long  commenced  clearing  the  last  of  1850.  Thinks  the 
land  worth  twenty-five  dollars  per  year  for  rent. 

PlaintiflF  then  ofifered  in  evidence  the  grant  from  the 
State  to  his  lessor,  George  H.  Young,  dated  19th  Decem- 
ber, 1842,  and  closed. 

Evidence  for  Defendant. 

John  S.  Waters,  testified  that  he  bought  the  lot  in  dis- 
pute, (No.  90,)  from  Charles  Stargel,  and  went  into  pos- 
session in  the  year  1888  and  remained  on  it  ten  years, 
and  then  let  Long  have  it— there  had  been  about  three 
acres  of  the  lot  cleared  and  in  cultivation  some  years  pre- 
viously—that he  cultivated  the  land  some  ten  years  con- 
tinuously—the unimproved  portion  of  the  lot  he  claimed 
and  used  as  his  own  by  getting  rail  timber,  fire  wood,  &c.,  ' 
and  exercised  acts  of  ownership  over  it  openly  and  noto- 
riously, as  persons  usually  do  over  their  uncultivated 
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lands  similarly  situated.  He  sold  it  to  Long,  who  went 
into  possession  in  1850.  Witness  moved  off  in  1848  or 
1849,  but  left  bis  son  on  the  lot  until  Long  entered  id 
1850. 

dross-Examined. — He  bought  the  improvements  on  said 
lot,  and.  he  sold  the  improrements  to  Long — when  he 
bought  from  Stargel,  he  bought  the  improvements  and  he 
sold  the  same  to  Long — ^the  improvements  were  mainly 
on  the  adjoining  lot,  but  extended  over  to  this  lot,  and 
he  cultivated  a  strip  of  about  twenty-five  yards  wide  at 
the  widest  place,  and  about  seventy-five  yards  long,  on  lot 
90.  Does  not  know  when  Long  went  on  the  land — ^wit- 
ness left  his  aon  on  the  place,  who  made  one  crop  on  it« 
Does  not  know,  of  his  own  knowledge,  that  Long  ever 
went  on  the  land.  Witness  claimed  and  cnltivated  said 
land  ten  years  and  then  sold  it  to  Long — ^he  purchased 
only  the  improvement^  but  claimed  title  to  the  whole. 
He  sold  the  improvements  to  Long  and  he  supposed  Long 
lived  on  the  land  some  seven  or  eight  years. 

Jam£S  Gurlei/y  5r.,  testified  that  he  knew  lot  of  land  in 
dispute,  (No.  90.)  John  Waters  xas  on  it  some  eight  or 
ten  years — when  Waters  left  it  Long  went  on  it — ^when 
Waters  lived  on  it,  there  were  some  two  or  three  acres 
cleared — Long  cleared  some  ten  acres  on  the  lot  two  or 
three  years  ago,  and  lived  on  it  about  three  years  after- 
wards, before  he  moved  away  in  March,  1854. 

Cross-Examined. — Long  left  last  March  was  a  year  ago. 
When  Long  left  he  sold  to  Charles  Davis — ^the  land  has 
been  in  cultivation  every  year,  so  far  as  witness  knows — 
did  not  see  it  every  year — does  not  know  whether  Waters 
was  on  it  evqry  year  or  not— was  there  every  time  witness 
passed  or  saw  the  place — did  not  see  it  every  year. 

Defendant  closed,  and  plaintiff  introduced  in  reply, 

John  Buit^  who  testified  that  he  had  two  conversations 
with  Long  in  1855  or  1856,  about  this  lot  of  land.  Long 
told  him  that  he  bought  the  improvements  on  the  lot 
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from  Waters,  and  he  had  sold  hia  interest  in  the  land  to 
Charles  Davis — ^that  they  had  been  sued,  and  Long  want- 
ed to  koow  whether  he  must  come  back  and  attend  to 
the  snit,  and  said  he  had  only  given  a  quit  claim  deed  to 
said  laud — Long  also  said  that  the  owner  of)  the  lot  had 
never  been  to  see  it — that  he  did  not  know  who  the  owner 
was — ^that  he  had  applied  to  Col.  Varnum  to  hunt  him  up 
and  to  buy  the  land  for  him. 

Counsel  for  defendant  objected  to  the  sayings  of  Long, 
after  he  had  sold  to  Davis,  and  had  gone  out  of  the  pos- 
session of  the  premises — objection,  overruled  by  the  court. 

Oross^Examined. — Did  not  know  whether  Long  said  that 
he  had  sold  his  interest  in  the  land  oj  the  improvements. 
Long  said  that  the  owner  had  not  been  there,  and  that  he 
would  like  to  purchase  the  land  if  he  could  find  the  ou^n^r, 
and  that  he  had  asked  Col.  Varnum  to  purchase  it  from 
the  owner  for  him.  This  conversation  occurred  a  short 
time  before  Long  moved  to  Alabama. 

Defendant  objected  to  the  sayings  -  or  admissions  of 
Long,  made  after  he  had  sold  the  land  and  was  out  of 
possession,  which  objection  was  overruled  by  the  court, 
and  the  same  were  allowed  to  go  to  the  jury. 

The  court  charged  the  jury,  amongst  other  things,  that 
the  defendant  mast  not  only  show  an  actual  continuous 
possession  of  the  premises,  but  his  possession  must  also 
be  adverse  to  the  title  of  the  true  owner.  A  possession 
with  an  asse^ion  of  ownership  is  adverse  possession— the 
occupancy  must  be  with  the  intent  to  claim  the  fee  as 
against  the  true  owner.  The  statute  of  limitations  does 
not  run  against  the  owner  in  favor  of  one  in  possession, 
while  he  disclaims  title,  and  any  acknowledgement  that  he 
18  not  the  owner,  or  recognition  of  the  legal  title  held  by 
another,  amounts  to  a  disclaimer;  and  the  sayings  and 
declarations  made  by  Long  as  to  the  land  being  owned 
by  another,  and  his  wish  and  effort  to  purchase  it,  if 
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believed  to  have  been  made,  amount  to  a  disclaimer  of 
title  in  himself. 

That  when  one  goes  into  possession  of  land  under  a 
deed  of  conveyance,  his  possession  extends  to  the  boun- 
daries called  for  or  mentioned  in  his  deed,  but  when  he 
goes  in  without  paper  title,  then  his  possession  is  con- 
fined to  his  actual  occupation.  The  defendant  then,  relies 
on  mere  naked  possession,  and  since  the  act  of  22nd  Jan- 
uary, 1852,  possessioh  alone  without  title  or  color  of  title 
does  not  constitute  adverse  possession,  but  such  posses- 
sion is  held  and  deemed  subordinate  to  the  legal  title. 
Previous  to  the  passage  of  the  above  mentioned  act,  actual 
possession  with  a  claim  of  right  continued  for  seven  years, 
constituted  a  good  statutory  title — a  title  sufiicient  to 
defeat  the  recovery  by  the  person  having  the  legal  title. 
If  the  defendant  has  proved  that  a  portion  of  the  lot  in 
question  had  been  inclosed  and  cultivated  seven  years  or 
more,  prior  to  the  22nd  January,  1852,  and  ha;^  also  prov- 
ed that  he,  or  those  under  whom  he  claims,  had  a  contin- 
uous adverse  possession  with  a  claim  of  right,  (that  is, 
claiming  the  fee,)  then  he  is  intitled  to  that  portion,  and 
the  plaintiff  cannot  recover  that  part.  But  as  to  so  much 
as  was  not  thus  enclosed  and  cultivated,  the  court  charged 
that  defendant  had  no  title,  and  that  cutting  fire  wood 
and  rail  timber  on  the  land  were  not  sucb  acts  of  owner- 
ship as  constituted  an  adverse  claim  or  possession ;  and 
that  the  statute  of  limitations  did  not  commence  to^run 
in  favor  of  the  tenant  in  possession,  until  the  grant  from 
the  State  issued,  which,  in  this  case  was  the  19th  Decem- 
ber, 1842. 

Defendant  requested  the  court  to  charge  the  jury,  that 
if  Long  or  any  other  person  in  possession,  did  not  make 
any  disclaimer  of  title  or  acknowledgement  of  ownership 
in  another,  until  after  the  expiration  of  seven  years,  then 
such  disclaimer  or  acknowledgement  could  not  affect  a 
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title  already  accrued  nnderthe  statate  of  limitations. 
Which  charge  the  court  refused  to  give. 

To  all  of  which  charge  and  refusal  to  charge  defendant 
excepted  and  assigned  the  same  as  error. 

The  jury  found  for  the  plaintiff,  and  defendant  moved 
for  a  new  trial,  on  the  ground : 

1st.  Because  the  verdict  was  contrary  to  evidence  and 
the  weight  of  evidence. 

2nd.  Because  the  court  erred  in  its  charge  to  the  jury, 
and  its  refusal  to  charge  as  requested. 

The  court  refused  the  motion  for  a  new  trial,  and  coun- 
sel for  defendant  excepted  and  assigned  the  same  as  error. 

Francis,  for  plaintiff  in  error. 

Browbt,  contra. 

By  the  Court — ^Lumpkdt,  J.,  delivering  the  opinion. 

It  is  not  disputed  but  that*  the  title  to  the  lot  of  land 
fiued  for  in  this  case,  is  in  the  plaintiff.  The  defendant 
seeks  to  protect  himself  agaifist  a  recovery,  under  the  plea 
of  the  statute  of  limitations.  The  lot  in  dispute  is  No« 
90  in  the  11th  district  and  Ist  section.  It  adjoins  No.  91. 
There  was  an  improvement  on  91  which  was  bought  by 
the  predecessor  of  Long,  and  sold  to  him,  and  by  him  to 
Davis.  They  extended  tkeir  clearing  over  into  90.  None 
of  them  ever  pretended  to  own  or  convey  the  fee  of  either 
of  the  lots,  but  simply  the  improvements  thereon  ;  which, 
as  we  understand  the  term,  amounts  to  nothing  more  than 
a  squatter  claim,  which  is  good  until  the  tenant  in  fee 
asserts  his  pararaont  right. 

There  never  was,  therefore,  an  adverse  holding  of  the 
premises  in  dispute  in  the  legal  meaning  of  that  phrase. 
Long,  the  defendant,  stated  distinctly  to  the  witness  Butt, 
that  the  owner  of  the  land  had  never  come  to  see  it,  and 
that  he  did  not  know  who  the  owner  was.    That  he  had 
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bought  the  improvements  from  Waters;  and  that  he 
requested  Col.  Yarnum  to  hunt  up  the  owner  and  pur- 
chase the  land  for  him.  That  he  would  like  to  buy  the 
land,  if  he  could  find  the  owner. 

It  is  objected  that  this  disclaimer  of  title  was  made 
after  the  bar  of  seven  year^  had  attached.  What  of  that  7 
It  shows  he  neyer  owned  the  land  or  claimed  it  as  his 
own.    And  this  doctrine  we  decided  at  Macon  recently. 

It  is  futher  objected  that  Long  had  sold  his  interest  to 
Davis,  when  he  made  this  disclaimer.  There  is  much 
confusion  in  the  testimony  upon  this  paint,  to-wit :  whether 
he  had  left  the  land  or  not  when  the  disclaims  was  made. 
Be  that  as  it  may :  this  action  is  brought,  against  Long, 
and  no  body  else,  and  he  is  bound  by  the  disclaimer. 
The  court  submitted  the  question  to  the  jury  whether 
the  disclaimer  was  made  while  Long  was  in  possession  of 
the  land. 

Finding  no  error  in  the  decision  of  the  court  as  it 
respects  this  disclaimer,  and  believing  that  his  charge  to 
the  jury  was  a  correct  exposition  of  the  law  upon  all  the 
points  embraced  in  it,  we  affirm  generally  the  judgment 
complained  of. 

Judgment  affirmed. 


FLANEGAN  vs.  GARRISON  AND  WIFE. 

4 
f 

1  If  the  defendant  claime  title  tinder  the  complainant,  he  has  the  right 
to  show  that  title  was  in  the  complainant,  if  he  can. 

2  A  guardian  had  a  bastard  child  by  his  ward,  and  she  agreed  with 
him  to  settle  a  part  of  her  property  on  the  child.  Held,  that  tbe 
Agreement  was  uot  qim  which  was  void  pw  m. 


■^     » 
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In  Equity,  from  Polk  superior  court.  Tried  before 
Judge  Hammond,  at  April  Term,  1858. 

This  was  a  bill  in  equity  filed  by  Baxter  M.  Garrison 
and  Doroas  M.,  his  wife,  against  Joel  L.  Flanegan,  for  an 
account  and  settlement  of  the  estate  of  Mrs.  Garrison, 
formerly  Dorcas  M.  Saasing,  former  ward  of  defendant. 

The  bill  alleges  that  Benj.  Sausing,  deceased,  father  of 
said  Dorcas,  died  in  the  year  1848 ;  that  defendant  became 
her  guardian,  she  being  a  minor,  and  received  from  the 
administrator  of  her  father, her  distributive  share  of  his 
estate ;  besides  a  negro  woman  named  Emiline  belonging 
to  her. 

The  prayer  of  the  bill  is  for  an  account  of  said  estate^ 
and  the  profits  and  hire  of  the  woman  Emiline,  &c. 

Defendant  in  his  answer  admits  that  he  was  the  gnar^ 
dian  of  Mrs.  Garrison,  during  her  minority ;  but  he  states 
that  she  had  an  illegitimate  child,  of  which  defendant  was 
father,  and  by  agreement  with  her,  ratified  and  confirmed 
by  her  after  she  became  of  age,  he  sold  the  woman  Emi- 
line and  children  for  J 1600,  one  half  of  which  was  to  be- 
long to  said  illegitimate  child,  and  the  other  half  to  said 
Dorcas ;  that  said  woman  was  bequeathed  to  her  by  her 
fiither  and  to  the  issue  of  her  body ;  and  that  said  illegiti- 
mate is  the  only  child  of  said  Dorcas,  nor  is  she  likely  to 
have  any  other.  The  answer  submits  that  defendant 
holds  said  sum  of  $1500  under  said  agreement,  one  half 
for  his  illegitimate  son,  for  whom  he  has  been  appointed 
guardian ;  the  other  half  he  is  ready  and  willing  to  ac- 
count for  and  pay  over  to  complainants,  &c. 

The  case  was  heard  upon  the  bill  and  answer  and  prooft« 
After  complainants  closed,  defendant  ofiered  in  evidence 
the  last  will  and  testament  of  Benj.  Sausing,  deceased,  to 
show  the  nature  of  complainant's  title  tp  the  negro  woman^ 
and  the  proceeds  of  her  sale.  Complainants  objected  to  this 
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testimony  as  irrelevant  and  illegal.  The  court  sustained 
the  objection,  and  defendant  excepted. 

Defendant  then  proposed  to  prove  the  agreement  be- 
tween himself  and  said  Dorcas,  umde  while  she  was  under 
the  age  of  twenty-one  years,  but  ratified  after  she  attained 
majority,  in  relation  to  the  woman  Emiline  and  the  pro- 
ceeds of  her  sale. 

Complainants  objected  to  this  evidence.  The  court 
sustained  the  objection  and  eitcluded  the  testimony,  on 
the  ground  that  a  contract  of  that  kind  between  guardian 
and  ward  was  void^^r  8e;  and  that  no  subsequent  ratifi- 
cation or  confirmation  would  give  it  force  or  validity.  To 
which  ruling  defendant  excepted. 

The  jury  found  for  complainants  twenty-four  hundred 
and  fifty-eight  dollars. 

Whereupon  counsel  for  defendant  moved  for  a  new 
trial,  on  the  grounds  of  error  in  the  aforesaid  decisions 
and  charge  of  the  court,  and  that  the  verdict  was  contrary 
to  law  and  the  evidence. 

The  court  overruled  the  motion  for  a  new  trial,  and 
defeudent  excepted. 

Fielder  &;  Broyles  and  Irwin  &  Lester,  for  plaintiff  in 
error. 

Chisolm  &;  Waddbl  and  H.  Buchanan,  contra. 

By  the  Court. — ^Benning,  J.,  delivering  the  opinion. 

Was  the  court  right  in  excluding  from  the  jury  the  will 
of  Benjamin  Sausing  ?  We  think  not.  The  will  showed 
title  in  Dorcas  Sausing,  one  of  the  complainants,  she  hav- 
ing become  the  wife  of  Baxter  M. .  Garrison,  the  other 
complainant ;  and  Flanegan  claimed  under  her.  It  was, 
therefore,  a  part  of  the  case  he  had  to  make  out,  to  show 
title  in  her. 
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Was  the  court  right  in  rejecting  the  evidence  offered 
by  Flanegan,  to  prove  the  agreement  between  him  and 
Dorcas  Sausiug,  by  which  she  was  to  settle  one  half  of 
her  property  that  was  in  dispute,  (provided  he  recovered 
it  for  her,)  on  her  son,  Joel,  of  whom  Flanegan  was  the 
illegitimate  father;  and  to  proye  that  she  ratified  the 
agreement  two  years  after  she  became  twenty*one  years 
old  ?  We  think  not.  The  ground  upon  which  the  rejec- 
tion of  this  evidence  was  put  was,  that  "a  contract  of  that 
nature,  made  between  guardian  and  ward,"  was  "void 
Tper  86 ;  and  that  no  subsequent  contract  or  agreement 
could  give  it  validity." 

Was  the  court  right  in  this  view  ?  We  think  not.  It 
is  a  question,  whether  any  contract  between  guardian  and 
ward  is,  per  se,  void.  What  law  is  there  that  puts  guar* 
dian  and  ward,  even  as  it  respects  each  other,  among  the 
persons  who  are  incompetent  to  contract  ?  But  certainly 
it  is  not  true,  that  there  can  be  no  valid  contracts  between 
them;  And  if  there  can  be  any,  why  not  this  be  one  ? 
This  was  a  contract  which  conferred  no  benefit  on  the 
guardian,  the  mother  being  able  to  support  the  illegiti- 
mate child ;  a  contract  by  which  the  ward,  this  mother, 
made  a  provision  for  her  own  child,  and  thereby  performed 
a  double  duty ;  a  duty  to  the  child  and  to  the  public.  She 
was  bound  to  support  the  child,  and  the  contract  may  be 
considered  as  merely  making  provision  for  his  support. 
We  cannot  regard  such  a  contract  as  this  void,  per  se. 

It  is  useless  to  consi(^r  the  other  grounds. 

Kew  trial  granted* 
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WAI^KER  vs.  WALKER. 

1.  The  parties  to  an  arbitration  are  entitled  to  reasonable  notice  of 
the  sittings  of  the  umpire. 

2.  And  if  one  of  the  parties  does  not  receive  such  notice,  and  the-  um- 
pire and  arbitrators  hear  the  other  party,  and  the  umpirage  is  in 
favor  of  the  latter,  and  he  insist,  upon  tiie  umpirage,  the  want^  of 
such  notice  will  be  a  fraud  in  him,  at  least,  if  not  in  the  arbitrators 
and  umpire,  on  the  former  party.    ^ 

5.  When  an  award  is  ,  good  in  part  and  bad  in  part,  if  the  bad  part 
is  separable  from  the  good,  and  is  not  a  condition  of  the  good  and 
is  favorable  to  the  party  insisting  upon  the  validity  of  the  good  part, 
the  good  part  will  be  upheld,  unless  there  is  in  the  way  some  clause 
in  the  submission. 

4.  If  in  such  a  case  the  award  be  on  a  condition,  yet  if  the  condition 
be  confined  to  the  bad  part,  the  effect  of  the  condition  will  be  con- 
fined to  that  part 

6.  If  in  such  a.  case  the  award  be  incomplete,  yet  if  the  incomplet^B- 
ness  be-as  to  matters  belonging  to  the  void  part,  the  effect  of  the 
incompleteness  will  be  confined  to  that  part. 

Arbitration  and  Award,  in  Upson  superior  court.  De- 
cision by  Judge  Cabaniss,  at  May  adjourned  Term,  1858, 

James  8.  Walker  and  others,  children  and  heirs  at  law 
of  William  W.  Walker,  deceased,  filed  their  bill  in  equity 
against  Nathaniel  P.  Walker,  as  executor  of  Allen  M, 
Walker,  deceased,  and  in  his  own  right,  for  an  account 
and  settlement  of  the  estate  of  their  father  which  came 
into  the  hands  of  said  Allen  M.  Walker,  as  administrator 
of  said  William  W.  Walker,  deceased,  and  who  was  also 
the  guardian  of  complainants,  during  their  minority. 

Pending  this  cause  in  the  superior  court  of  TTpson 
county,  the  parties  entered  into  the  fbllowing  agreement 
to  submit  the  case  to  arbitration;  viz : 

Whereas,  a  matter  of  controversy  is  pending  in  equity 
ia  UpiJon  superior  court,  between  James  S.  Walker,  Free- 
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man  Walker  and  Frances  C.  Walker,  complainants,  and 
Nathaniel  F.  Walker,  in  his  individual  capacity,  and  also 
8B  the  executor  of  the  nuncupative  will  of  Allen'  M. 
Walker,  deceased,  though  not  yet  made  a  party,  defend- 
ant, which  involves  questions  of  law  and  fact ;  the  latter 
to  be  ascertained  by  lengthy  calculations,  and  the  parties 
believing  that  the  same  can  be  settled  more  correctly  by 
submitting  them  to  arbitrators  chosen  by  the  parties,  than 
by  submitting  said  cause -to  a  jury,  do  hereby  enter  into 
the  following  agreement :  The  parties  agree  to  submit 
the  case  made  by  the  bill,  answer  and  replication  filed,  ia 
said  cause,  in  its  totality,  to  two  arbitrators,  to  be  chosen 
by  the  parties,  and  that  the  parties  shall  have  the  right 
to  adduce  all  legal  proofs  pertinent  to  all  the  issues  made 
as  though  the  cause  were  on  trial  before  a  court  and  jury. 

The  pleadings  in  said  case  if  not  complete,  shall  be 
made  so  with  all  convenient  dispatch,  and  if  the  defen- 
dant should  desire  to  file  a  cross  bill  he  shall  do  so  with 
as  little  delay  as  possible,  and  the  complainants  shall  as 
soon  as  practicable  file  their  answer  thereto,  and  the  same 
shall  go  to  the  arbitrators,  with  the  other  pleadings  in  the 
cause. 

The  parties  agree  that  Thomas  P.  Stubbs,  Esq.,  shall 
be  the  arbitrator  selected  by  the  complainants,  and  Wash* 
ington  Poe,  Esq.,  shall  serve,  as  the  arbitrator  chosen  by 
defendant,  and  that  these  two  shall  have  the  power  of  se- 
lecting an  umpire  to  decide  all  questions  of  law  and  fact, 
upon  which  they  may  not  be  able  to  agree.  The  parties 
hereby  further  agree  that  Joel  Mathews,  Esq.,  of  the 
county  of  Upson,  shall  act  as  commissioner,  to  take  testi- 
mony in  said  cause,  to  be  used  before  the  arbitrators. 
The  party  desiring  to  take,  the  testimony  of  a  witness 
shall  make  out  written  interrogatories  and  tile  the  same, 
with  the  commissioner  giving  the  adverse  party  notice 
thereof,  together  with  a  copy  of  said  interrogatories,  (un- 
less copy  and  notice  should  be  waived)  on  the  day  of  filing; 


142  SUPREME  COURT  OP  GEORGIA. 

Walker  vs.  Walker. 


Notice  shall  ajso  be  given  of  the  time  and  place  of  the 
examination  of  the  witnesses,  which  shall  be  at  least  ten 
days  from  the  time  of  filing  the  interrogatories  with  the 
commissioner. 

Each  party  shall  be  allowed  by  himself  or  attorney  to 
be  present  at  the  execution  of  the  interrogatories,  and 
shall  be  allowed  to  suggest  other  questions  to  the  com- 
missioner. The  answers  shall  be  sworn  to  and  taken 
down  in  writing  by  the  commissioner,  signed  by  the  wit- 
nesses and  attested  by  the  commissioner,  and  the  whole 
being  sealed  up  shall  be  directed  to  the  arbitrators,  by 
whom  they  shall  be  opened  under  such  rules  as  they  may 
adopt.  r 

The  arbitrators  shall  sit  at  Thomaston,  Georgia,  after 
giving  the  parties  ten  days  notice  of  the  time  of  such 
meeting,  and  shall  proceed  to  try  said  cause  upon  the  evi- 
dence submitted  to  them.  There  shall  be  no  continuance 
except  for  providential  cause,  except  in  the  sound  discre- 
tion of  the  arbitrators.  The  rules  of  practice  as  to  argu- 
ment of  counsel,  Which  obtain  in  the  courts  shall  be  ob- 
served. 

The  parties  having,  closed,  the  arbitrators,  assisted  if 
need  be,  by  an  umpire  chosen  as  aforesaid,  shall  proceed 
to  make  ad  award  within  thirty  days  after  the  cause  ia 
finally  submitted  to  them,  which  shall  be  binding  except 
for  fraud. 

The  parties  agree  that  the  award  shall  be  entered  upon 
the  minutes  of  Upson  superior  coUrt,  and  at  the  Novem- 
ber Term,  1856,  if  possible,  and  that  judgment  shall  be 
entered  up  for  the  sum  awarded,  and  that  the  costs  in  said 
cause  shall  be  paid  under  and  according  to  said  award. 

When  the  agreement  shall  be  signed  by  the  parties,  and 
the  arbitrators  shall  have  accepted  the  trust,  the  power 
hereby  conferred  upon  them,  shall  be  considered  irrevo- 
cable. And  if  after  their  acceptance,  either  arbitrator, 
from  providential  cause,,  be  unable  to  discharge  the  duties 
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of  the  trast,  the  party  whose  arbitrator  shall  become  thus 
unable,  shall  within  twenty  days  from  the  happening  of 
such  providential  cause,  choose  another  arbitrator  to  act 
in  his  place,  and  in  default  of  such  choice  the  remaining 
arbitrator  shall  have  the  power  to. fill  such  raeancy.  The 
parties  shall  proceed  to  make  up  the  testimony,  and  to 
prepare  the  case  for  trial  at  as  early  a  day  as  practicable, 
and  shall  by  the  twentieth  day  of  October  next  notify  the 
arbitrators  of  their  readiness  to  proceed  with  the  trial, 
(unless  providentially  hindered,)  and  the  parties  and  arbi- 
trators shall  so  direct  the  case  as  to  have  the  award  ready 
to  be  entered  on  the  minutes  of  Upson  superior  court  at 
the  term  heretofore  specified,  if  possible. 

The  bill  filed  in  said  cause  was  filed  by  complainants 
against  Jesse  L.  Owen  as  the  executor  of  the  estate  of 
Allen  M.  Walker,  deceased,  and  the  said  Ifathaniel  F. 
Walker,  and  the  said  Jesse  L.  having  departed  this  life, 
and  the  said  Ifathaniel  F.  having  been  qualified  as  execu- 
tor  of  said  estate,  but  not  yet  made  a  party,  it  is  agreed 
by  the  parties  that  the  said  Nathaniel  F.  shall  be  bound 
in  his  representative  capacity  by  said  award  as  though  he 
had  been  made  a  party  to  said  bill.  To  be  signed  before 
binding,  by  the  parties  themselves. 

August  16th,  1856. 

O.  0.  GIBSON,  Def  ts  Attorney. 
J.  M.  SMITH,  Compos  Attorney. 

Signed  by  the  parties  9th  Sept.  1856. 
Attest,  JAMES  S.  WALKER. 

J.  M.  SMITH.  FREEMAN  WALE3SR. 

FANNIE  C.  WALKER. 
N.  F.  WALKER,  Ex'r. 
N.F.- WALKER. 

Under  this  submission  the  arbitrators  made  the  follow- 
ing award : 

Macon,  Oa.,  January  7th,  1857. 
We,  the  arbitrators  to  whom  was  referred  the  matter 
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of  difference  between  the  parties  set  forth  in  the  above 
submission,  after  hearing  all  the  testimony  on  both  sides, 
and  after  argument  of  counsel  being  fully  had,  find  aad 
award  as  follows,  to- wit : 

1.  We  find  that  no  sufficient  proof  has  been  submitted 
to  us,  to  authorize  or  justify  us  in  charging  defendant 
with  the  value  of  the  two  lots  of  land,  lying  somewhere 
in  south-western  Georgia,  (the  numbers  and  other  des- 
cription not  given,)  and  the  proof  as  to  the  value,  being, 
in  our  opinion,  vague  and  indefinite ;  therefore  as  to  said 
two  lots  of  land,  we  find  and  award  in  favor  of  defendant 

2.  As  to  the  hire  of  Hannah  and  her  children,  that 
question  or  matter,  having,  on  motion  of  defendant's 
counsel,  been  stricken  out  from  the  bill,  we  ratify  and  re- 
affirm our  judgment  as  tosaid  Hannah  and  her  children, 
and  now  refer  to  the  same. 

As  to  all  other  matters  submitted  to  us,  (except  as  to 
the  amount  of  money  on  hand  at  the  death  of  William 
W.  Walker,. and  as  to  which,  we  have  called  in  the  Hon* 
Eugenius  A.  Nisbet,  as  umpire,)  we  find  and  award  as 
follows : 

Ist.  We  find  and  award  in  favor  of  the  complainant, 
James  S.  Walker,  the  sura  of  (^20,629  19,)  twenty  thou- 
sand  six  hundred  and  twenty-nine  dollars  and  nineteen 
cents,  with  interest  thereon  ffom  the  first  day  of  January, 
1857. 

2d.  We  find  in  favor  of  the  complainant,  Nathaniel 
Freeman  Walker  the  sum  of  ($20,685  48,)  twenty  thou- 
sand five  hundred  and  eighty-five  dollars  and  forty-eight 
cents,  with  interest  thereon  from  the  first  day  of  January, 
1857. 

8d.  We  find  and  award  in  favor  of  complainant,  Pran- 
ces Charity  Walker,  (who  sues  by  her  guardian,  Thomas 
W.  Goode,)  the  sum  of  fourteen  thousand,  nine  hundred 
and  forty-eight  dollars  and  ninety-seven  cents,  ($14,948 
97,)  with  interest  thereon,  from  the  first  day  of  January, 
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1857,  with  costs  of  salt  in  this  cause,  to  be  levied  of  the 
^oods  and  chattels,  rights  and  credits,  lands  and  tene- 
ments in  the  hands  of  the  legal  representative,  (the  defen- 
dant,) of  Allen  M.  Walker,  to  be  by  him  administered. 
^ere  the  arbitrators  called  in  the  Honorable  Eugenius  A. 
Kesbit,  as  umpire  in  the  cause,  and  adjourned  the  further 
proceeding  of  this  cause  until  Saturday  next,  at  12  o'clock, 
M.y  this  7th  January,  1857. 

THOMAS  P.  STUBBS,  Arbitrator. 

WASmNGTOlf  POE,  Arbitrator. 

Macon,  Ga.,  10th  January,  1857. 

The  arbitrators  having  differed  and  disagreed  as  to  the 
amount  of  money  on  hand  at  the  death  of  William  W. 
Walker,  which  came  to  the  hands  of  Allen  M.  Waljser, 
as  his  administrator  : 

The  said  Washington  Poe  being  of  opinion  that  there 
was  no  sufficient  evidence  submitted  to  them  to  authorize 
or  justify  the  arbitrators  in  charging  defendant  with  a 
greater  amount  of  cash  on  hand  than  is  returned  by  Allen 
M.  Walker,  to-wit :  83,200,  and  Thomas  P.  Stubbs  differ- 
ing in  opinion  with  him,  they  unite  and  agree  in  calling 
in  the  Hon.  Eugenius  A.  Nesbit,  as  umpire,  and  on  this 
day  after  due  notice  to  counsel  on  both  sides  met  at  12 
o'clock,  M.>  at  Macon,  at  the  office  of  Stubbs,  Hill  &;  Tracy, 
according  to  adjournment,  and  said  Nesbit  being  present, 
and  consenting  to  act  as  umpire,  and  after  argument  and 
a  careful  review  of  all  the  testimony  taken  in  the  cause, 
the  said  Eugenius  A.  Nesbit  and  said  Thomas  P.  Stubbs, 
find  the  sum,  after  deducting  one-fourth  of  the  award 
shown  to  be  35250,00 :  that  is,  on  hand J7000,00 

Less  one-fourth 1750,00 

Dne  to  complainants -^ ....^5250,00 

Which,  with  interest  added  as  calculated  by  us  at  the 
rate  agreed  upon,  makes  the  sum  due  on  the  first  day  of 

10 
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January,  (1857,)  eighteeo  hundred  and  fifty-seven^  of 
(924,547,00)  twenty-four  thousand  five  hundred  and  forty- 
seven  dollars,  which  sum  we  find  and  award  in  favor  of 
the  three  complainants'^;  that  is,  the  sum  of  eight  tbou^ 
sand  one  hundred  and  eighty-two  dollars  and  thirty-thre^ 
cents  in  favor  of  each  of  said  three  complainants. 

This  last  finding  and  award  upon  condition  that  the 
said  complainants  do  pay  the  compensation  of  the  arbi- 
trators aijkd  umpire  in  this  cause,  which  said  compensation 
so  to  be  paid,  they  by  the  authority  vested  in  them  by 
consent  of  counsel  on  both  sides,  fix,  and  determine  as 
follows,  to  be  paid  out  of  said  fund : 

To  Washington  Poe,  ($1000,00,)  one  thousand  dollars. 

To  Thos.  P.  Stubbs,  (?1000,00)  one  thousand  dollars. 

To  Eugenius  A.  Nesbit  ($600,)  five  hundred  dollars. 

The  amount  of  money  first  aforesaid,  to-wit :  $24,547,00 
to  ^e  levied  of  the  goods  and  chattels,  rights  and  credits, 
lands  and  tenements  of  Allen  M.  Walker,  in  the  hands 
of  defendant  his  legal  representative  to.be  administered. 

And  to  all  this  the  said  Eugenius  A.  Nesbit  and  Thos. 
P.  Stubbs  agree. 

THOMAS  P.  STUBBS,  Arbitrator. 
E.  A.  NESBIT,  Umpire. 

Washington  PoiB  consents  to  the  above  so  far  as  the 
compensation  of  arbitrators  and  umpire  is  concerned. 
We,  Thomas  P.  Stubbs  and  Washington  Poe,  find  and 
award  in  favor  of  our  clerk,  Mathew  H.  Sandwich,  the 
sum  of  one  hundred  dollars,  one-half  to  be  paid  by  de. 
fendant  and  the  otherhalf  by  complainants^  10th  January, 
1857. 

WASHINGTON  POE,  Arbitrator. 
THOS.  P.  STUBBS,  Arbitrator. 

Upon  t*he  coming  in  of  this  aw(^rd,  and  upon  motion  by 
complai^iant's  solicitors  to  enter  the  same  on  the  minutes 
and  make  it  the  judgment  of  the  court,  solicitors  for  de- 
fendant filed  their  exceptions  to  said  award  and  to  its 
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being  entered  on  said  minutes  and  made  the  judgment  of 
the  court.  Evidence  was  introduced  on  both  sides  in  sup- 
port of  the  motion  and  exceptions,  and  after  hearing  the 
same  and  argument,  the  court  made  the  following  or- 
der :  Whereupon  it  is  ordered  by  the  court  that  the  award 
be  entered  on  the  niiuutes  of  the  court,  and  that  that  part 
which  was  made  by  the  arbitrators,  Washington  Poe  and 
Thomas  P.  Stubbs,  Esqs.,  on  the  7th  day  of  January, 
1857,  be  made  the  judgment  of  the  court,  and  that  exe- 
cution issue  in  favor  of  the  complainants  for  the  amounts 
respectively  awarded  to  them  :  And  it  is  ordered  that  that 
part  of  the  award  made  by  Thomas  P.  Stubbs,  Esq.,  one 
of  the  arbitrators,  and  the  umpire  E.  A.  Kesbit,  be  set 
aside,  and  that  complainants'  solicitors  have  leave  to  enter 
judgment  in  accordance  with  this  order.  ^  ^ 
To  this  order  and  judgment  both  parties  excepted. 

James  M.  Smith,  B.  Hull,  A.  H.  Ghappsll,  and  John 
J.  Floyd,  for  complainants. 

0.  C.  Gibson,  W.  H.  Hull,  T.  R.  R.  Cobb,  and  J.  W- 
Obebn,  for  defendants. 

By  the  Court — ^Bbnning,  J.,  delivering  the  opinion. 

The  first  question  is,  was  the  judgment  right,  rendered 
on  the  motion  to  enter  the  award  on  the  minutes  of  the 
court,  and  to  make  it  the  judgment  x)f  the  court  ?  This 
question  depends  on  the  force  of  the  objections  to  the 
award. 

Those  objections  were  numerous ;  the  more  important 
of  them  will  be  first  considered.  These  may  be  reduced 
to  three. 

1.  That  K  F.  Walker  did  not  have  "timely  notice"  of 
the  meeting  at  which  the  umpire  acted  ;  and  that  in  the 
absence  of  him  and  his  counsel,  the  counsel  of  the  oppo- 
site party  were  heard. 
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2.  That  the  award  was  on  a  condition. 

8.  That  the  award  was  incomplete,  being  silent  as  to 
the  demands  set  up  against  IS.  F.  Walker,  individually* 

What  was  the  force  of  the  first  of  these  objections  ? 
This  question  obviously  involves'  Several  others.  These 
I  will  take  up  in  their  order. 

First,  then,  was  N.  F.  Walker,  entUled  to  a  notice  of  the 
meeting,  at  which  the  umpire  acted. 

t«  It  is  a  general  rule  of  the  'common  law  that  the  par- 
ties are  entitled  to  notice  of  the  meetings  of  the  arbitm* 
tors.  Anon.  1,  8alk.  71.  Watson  on  Arb.  171-2.  Buss, 
on  Arb,  191,  169.  Indeed,  that  this  proposition  is  true^ 
was  not  disputed. 

And  if  it  be  true  that  the  parties  are  entitled  to  notice 
of  the  n>eetings  of  the  arbitrators,  it  must  be  equally  true 
that  they  are  entitled  to  notice  of  the  sittings  of  the  um- 
pire. "The  umpire  when  called  upon  to  act,  is  in  general 
invested  with  the  same  powers  as  the  arbitrators,  and 
bound  by  the  same  rules,  and  has  to  perform  the  sam^ 
duties."  Kuss.  Arb.,  230.  In  re  Salkeld  and  Slatio,  X2, 
Ad.  and  Ellis,  767,  4  Dall.  282. 

Is  there  any  thing  to  take  the  present  case  out  of  the 
common  law  rule  ?  Have  the  parties  agreed  to  dispense 
with  the  rule  ?  There  is  no  evidence  that  they  have. 
There  is  nothing  in  the  submission  to  show  that  they 
have.  The  submission  is  silent  on  the  subject.  Its  lan- 
guage is,  "the  parties  having  closed,  the  arbitrators  assist- 
ed, if  need  be,  by  an  umpire  chosen  as  aforesaid,  shall 
proceed  to  make  an .  award  within  thirty  days  after  the 
cause  is  finally  submitted  to  them.'*  This  language  is 
somewhat  peculiar.  It  is  not  this — the  parties  having 
closed,  the  arbitrators  shall  make  their  award  within  thirty 
days  afterwards,  but  it  is  this — ^the  parties  having  closed, 
the  arbitrators  shall  make  their  award  within,  thirty 
days  after  the  caus^  is  finally  submitted  to  them.  Here  is 
room  for  an  implication,  that  closing  the  cause  by  the  par- 
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ties,  was  not  finally  submitting  it  to  the  arbitrators,  but 
waa  only  submitting  it  to  them  subject  to  be  resumed  if 
an  umpire  was  called  in.  And  if  there  is  room  for  that 
implication,  a  regard  to  justice  and  propriety  requires  us 
to  make  the  implication.  If  it  is  just  and  proper  that  the 
parties  should  be  heard*  by  the  arbitrators,  it  can  be  but 
just  and  proper  that  they  should  be  heard  by  the  umpire. 
Perhaps,  then,  it  is  too  much  to  say,  as  £  have  said,  that 
the  submission  is  sUeni  on  the  point ;  perhaps,  we  ought 
rather  to  say  that  the  submission  itself  speaks  by  impli- 
cation, and  declares  that  the  parties  were  to  have  an  op- 
portunity of  re-opening  the  case  before  the  umpire — if 
one  was  called  in — and,  consequently,  that  they  were  to 
have  notice  of  his  being  called  in,  and  of  th^  time  and 
place  of  his  sitting. 

W^e  think,  then,  that  ISf.  F.  Walker  toas  entitled  to  no- 
tice. 

To  what  sort  of  notice  was  he  entitled  ? 

1.  There  is  nothing  in  the  submission  on  this  question. 
For  the  solution  of  the  question,  therefore,  we  must  re- 
sort to  the  common  law ;  and  that  says,  in  such  a  case  as 
this,  merely  what  it  says  in  so  many  other  similar  cases, 
that  the  notice  must  be  a  reasonable  or  ^Himely"  notice. 

Was  the  notice  in  this  case  a  reasonable  notice  ? 

The  sitting  of  the  umpire  was  on  the  10th  of  January, 
1857,  at  Macon.  On  the  7th  of  January,  1857,  one  of 
the  arbitrators,  Mr.  Stubbs,  putin  thepostofficeat  Macon, 
three  letters,  one  to  Mr.  Gibson,  one  to  Mr.  Greene,  who 
were  the  counsel  of  K.  F.  Walker,  and  one  to  Walker 
himself,  properly  addressed,  in  which  letters  he  stated  that 
an  ampire  had  been  selected,  "to  meet  and  hear  the 
caase,  at  12  M.,  on  Saturday  the  10th  January,  1857,  at 
Macon."  Walker  resided  in  Upson  county,  at  a  place 
about  forty  miles  from  Macon,  and  not  near  to  any  rail 
road.  He  never  received  the  letter  to  him.  Gibson  re- 
sided within  a.  mile  of  Barnesville,  a  place  forty  miles 
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from  Macon,  bnt  ou  a  railroad.  He  did  not  receive  hiB 
letter  till  the  9th  of  January,  at  9  o'clock,  A.  M.;  which 
was,  after  the  passenger  train  for  Macon  had  passed  by 
Barnesville.  In  the  afternoon  of  that  day,  he  replied  to 
the  letter  by  a  freight  train,  and  this  is  what  he  said : 

"It  is  both  morally  and  physically  impossible  for  either 
Mr.  Walker,  or  his  counsel,  to  be  with  you,  so  early  as  to- 
morrow, M.;  and  in  behalf  of  my  client,  I  must  beg  you 
will  allow  him  to  be  heard.  Monday  we  cannot  go,  on 
account  of  Upson  adjourned  court."  This  was  difly  re- 
ceived ;  and  was  read  by  the  arbitrators  and  the  umpire, 
before  the  hour  of  meeting  the  next  day. 

Mr.  Greene  resided  in  Thomaston,  twenty  miles  from 
Barnesville.  He  received  his  letter,  not  until  the  day  of 
the  meeting^  and  after  the  hour  of  the  meeting.  There 
was  a  daily  mail  between  Thomaston  and  Barnesville. 

tVas  such  a  notice  as  this  a  reasonable  notice  ?  Surely 
not,  unless  there  was  in  the  case  something  peculiar  to 
render  it  so.  And  it  was  argued  that  there  were  special 
matters  in  the  case,  which  "were  sufficient  to  render  the 
notice  reasonable.  Those  matters  may  be  thus  stated. 
The  submission  contained  this  stipulation  :  "and  the  par- 
ties and  arbitrators  shall  so  direct  the  case,  as  to  have  the 
award  ready  to  be  entered  on  the  minutes  of  TJpson  Su- 
perior Court,  at  the"  next  November  term,  "if  possible." 
That  term  was  adjourned  to  Monday  the  12th  day  of  Jan- 
uary, 1857,  two  days  after  the  day  appointed  for  the  ses- 
sion of  the  umpire.  The  disagreement  of  the  two  arbi- 
trators, and  the  consequent  appointment  of  an  umpire, 
did  not  happen  until  the  7th  day  of  January,  1857.  These 
were  the  special  matters  ;  and  the  argument  was,  that  the 
arbitrators  and  the  umpire  were  bound  by  the  submission^ 
to  make  up  the  award  on  Saturday  the  10th  of  January, 
so  that  they  might  return  it  to  the  court,  which  was  to 
meet  the  next  Monday;  and,  consequently,  that  both, 
with  respect  to  the  notice  given,  and  to  the  day  appoint- 
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ed  for  the  umpire's  session,  the  arbitrators  and  the  umpire 
did  the  very  best  that  it  was  in  their  power  to  do.  But 
we  do  not  think  it  true,  that  the  arbitrators  and  the  um- 
pire were  tbos  bound  by  the  submission.  They  were  to 
return  the  award  to  that  term,  "if  possible."  But  what 
was  meant  by  "  if  possible  *7  that  they  were  to  so  return 
it,  even  if  in  doing  so,  they  would  have  to  violate  law — 
have  to  disregard  a  principle  so  important,  as  the  one 
which  makes  reasonable  notice  of  a  judicial  proceeding, 
a  pre-requisite,  to  a  binding  judgme\itin  that  proceeding? 

Besideis,  this  part  of  the  submission  is  to  be  construed 
with  the  part  which  allowed  the  arbitrators  thirty  days  to 
make  their  awar4  in,  after  the  case  was  ^^nally  submitted 
to  them."  So  construed,  the  arbitrators  would  have  had 
thirty  days  to  make  their  award  in,  after  any  day  they 
might  have  chosen  as  the  day  for  the  umpire's  session. 
That,  if  not  even  a  later  day,  would  be  the  day  on  which 
the  cause  would  be  'Anally  submitted"  to  the  arbitrators ; 
and  what  the  submission  required,  was,  that  the  award 
should  be  made  within  thirty  days  after  the  cause  was 
finally  submitted  to  the  arbitrators. 

These  special  matters,  then,  we  think,  were  not  suffi- 
cient to  render  the  notice  a  reasonable  notfce. 

What  effect  did  this  failure  to  give  reasonable  notice 
to  N.  F.  Walker,  have  on  the  award  ?  Did  it  have  the 
effect  to  vitiate  the  whole  award,  or  only  a  part — the  um- 
pirage ? 

The  submission  says,  that  the  award  "shall  be  binding 
except  for  fraud."  Fraud  in  whom  ?  In  either  the  arbi- 
trators, or  the  parties.  There  is  no  restriction  of  the  pro- 
vision to  either,  to  the  exclusion  of  the  others. 

First,  then,  was  the  failure  to  give  the  notice,  a  fraud  in 
the  arbitrators  ? 

In  connection  with  this  question  we  must  look  at  what 
occurred  subsequently  to  the  failure.  What  was  that? 
The  arbitrators  and  umpire  had  the  session  on  the  day 
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appointed.  Before  them  appeared  the  counsel  of  the 
other  parties,  who  were  permitted  to  be  heard  in  full — 
both  the  arbitrators  and  umpire,  and  those  counsel  know- 
ing that  the  counsel  on  the  other  side  wece  desirous  of 
also  being  heard.  The  question  before  the^umpire  was  a 
question  of  the  utmost  importance,  involving  about 
925,000,  The  notice,  althaugh  not  a  reasonable  one,  aa 
to  N.  F.  Walker  and  his  counsel,  was  a  reasonable  one  as 
to  his  adversari^es  and  their  counsel ;  these  counsel  re- 
siding in  the  same  place  with  the  arbitrators  and  the  um- 
pire— Macon,  and  consequently  receiving  the  notice  on  the 
same  day  on  which  it  was  mailed  to  N.  F.  IValker  and  his 
eounsel.  At  any  rate,  they  considered  the  notice  to  them 
sufficient,  for  they  appeared  under  it  without  objection, 
and  were  heard.  Finally  the  decision  of  the  umpire  was 
against  S.  F.  Walker. 

Now  was  the  failure  to  give  Walker  the  reasonable  no- 
tice taken  in  connection  with  these  consequent  facts,  a 
fraud  in  the  arbitrators  and  umpire,  on  Walker?  That 
is  the  question.  It  was,  certainly,  unfair  treatment  in 
them  to  Walker ;  and  it  deprived  him  of  a  most  impor- 
tant righty  the  right  of  being  heard  by  the  jampire.  And 
is  not  any  unfair  treatment  of  one  pf  the  parties  to  an  ar- 
bitration, by  the  arbitrators,  a  fraud  in  them  on  him  ? 
Does  it  make  any  difference  that  they  themselves  gain 
nothing  by  the  course  they  pursue,  but  think  that  they 
are  only  pursuing  the  terYns  of  the  submission  ?  Certain- 
ly that  these  things  are  true,  does  not  prevent  the  course 
from  operating  unfairly  on  that  party.  To  him,  the  effect 
is  the  same  as  if  the  course  were  one  that  came  from  the 
worst  motive  and  were  one  by  which  the  arbitrators  and 
umpire  would  themselves  be  gainers.  I  rather  think  my- 
eelf  that  anything  done  by  the  arbitrators  which  operates 
unfairly  on  one  of  the  parties  and  to  his  prejudice,  is,  in 
law,  a  fraud  in  them,  on  him.  80  &r  as  the  present  case 
is  concisrned,  it  is  no  doubt  true^  beyond  question,  that 
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whatever  the  arbitrators  did  they  did  in  the  best  faith — 
inflaenced  by  their  sense  of  duty  under  what  they  con- 
sidered the  exigenc}^  of  the  submission.  Still  the  ques- 
tion remains,  did  not  their  condnct  operate  unfairly  on 
one  of  the  parties,  N.  F.  Walker  ?  And  was  not  that  in 
law  a  fraud  on  him  ? 

2.  But  secondly,  however,  this  may  be,  we  do  think, 
that  in  cases  of  this  sort,  to  allow  the  favored  party  to 
take  advantage  of  such  conduct  of  the  arbitrators,  would 
be  to  allow  him  to  perpetrate  a  fraud  on  his  adversary. 
He  certainly  would  be  a  gainer  by  the  conduct.  And 
the  arbitrators  being  only  his  agents,  to  allow  him  to 
profit  by  their  unfair  conduct,  would  be  the  same  as  to 
allow  him  to  profit  by  bis  own  unfair  conduct.  And  to 
allow  a  party  to  an  arbitration,  or  to  an  ordinary  suit,  to 
profit  by  his  own  unfair  conduct,  would  certainly  be,  to 
allow  him  to  perpetrate  a  fraud  on  his  adversary. 

We  think,  then,  that  the  failure  in  the  arbitrators  and 
the  umpire  to  give  to  IS.  F.  Walker  reasonable  notice  of 
the  session  of  the  umpire,  with  the  facts  attendant  and 
consequent,  on  that  failure,  did  amount  to  a  fraud  on  him 
— ^a  fraud  at  least  in  the  other  parties,  if  not  in  the  arJbi- 
trators  and  the  umpire. 

Assuming  this  to  be  so,  the  next  question  is,  how  &r 
did  sucb  fraud  vitiate  the  award  ?  Did  it  vitiate  the  whole 
award  or  only  the  part  of  it  which  consisted  in  (he  action 
of  the  vmpire  f       ^ 

8.  If  an  award  has  a  go6d  part  and  a  bad  part,  and  the 
bad  part  is  separable  from  the  good ;  -and  the  making  of 
the  bad  part  was  not  a  condition  of  the  making  of  the 
good ;  and  the  party  in  whose  favor  the  bad  part  operates 
insists  upon  the  good  part  being  sustained,  what  caji  there 
be  to  prevent  the  good  part  from  being  sustained,  s^nd 
only  the  bad  r^ected  7  Surely  there  can  be  nothing  ex- 
cept a  special  stipulation  in  the  submission — a  stipulation 
that  there  shall  be  not  only  an  award  as  to  all  the  matters 
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submitted,  bat  tbat  that  award  shall  be  good  as  to  all  of 
those  matters.  And  so,  we  think,  say,  the  authorities, 
on  a  comparative  view  of  them,  8  Vin.  Abr.  Arb.  (L.)  76, 
Ormetake  vs.  Cake.  Cro.  Jac.  355 ;  Baspole's  Case,  8  Coke ; 
Wrightson  vs.  Ry water.  3  MeeSp  &  W.  208 ;  Rass.  on 
Arb.  322 ;  Wats,  on  Arb.  238 ;  Pope  vs.  Brett,  8  Saund* 
292,  Note  1. 

There  are,  however,  some  decisions  to  the  contrary, 
perhaps.     See  Stone  vs.  Phillips,  4  Bing.  N.  C,  37. 

Taking  it  to  be  true,  then,  that  an  award  is  to  be  up- 
held in  the  case  aforesaid,  unless  there  is  in  the  submis- 
sion a  stipulation  by  whic|i  the  award  is  not  to  be  binding, 
except  a}l  the  matters  submitted  are  decided,  the  question 
IS,  does  the  submission  in  the  present  case  contain  any 
such  stipulation  ?  And  the  answer  to  that  question  must, 
it  would  seem,  be  in  the  negative.  The  submission  con- 
tains not  even  the  clause,  "ito  qvadfiat  de  praemissis'* — "so 
that  the  award  be  made,  of  and  concerning  the  premises." 
Russ.  Arb.,  25.0.  It  contains  no  similar  clause,  whilst  in 
several  other  important  respects,  it  contains  clauses  of  re- 
striction on  the  power  of  the  arbitrators.  It  may  be  said 
in  the  present  case,  as  it  was  said  in  Wrightson  vs.  Ry- 
water,  (Supra,)  that  "the.  parties  have  given  the  power  to 
the  arbitrator  to  dispose  of  all  matters,  but  have  not  made 
it  a  condition  that  all  the  matters  should  be  disposed  of  by 
him." 

We  think,  then,  that  the  effect  of  the  failure  in  the  ar- 
bitrators, to  give  N.  F.  Walker  reasonable  notice  of  the 
session  of  the  umpire,  was  merely  to  make  the  umpirage 
void,  not  to  affect  the .  other  part  of  the  award.  That 
part,  we  think,  remained  good.  And  this  is  our  answer 
to  the  general  question,  under  consideration,  viz :  the 
question,  what  was  the  force  of  the  first  of  the  three  main 
objections  to  the  award,  the  objection  that  N.  F.  Walker 
did  not  have  reasonable. or  "timely"  notice  of  the  session 
of  the  umpire,  and  tlmt  in  the  absence  of  him  and  his 
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counsel,  the  counsel  of  the  other  parties  were  heard  by 
the  arbitrators  and  the  umpire. 

Consequently,  we  affirm  the  judgment  of  the  court  ren- 
dered on  this  question  of  notice. 

The  next  of  the  important  objections  to  the  award, 
was,  that  it  was  an  award  made  on  a  condition. 

4.  The  umpirage  was,  it  is  true,  made  on  a  condition  ; 
but  the  condition  was  one  confined  exclusively  to  the  um- 
pirage. All  the  other  part  of  the  award  h&d  been  made — 
completely  made  by  the  two  arbitrators,  before  they  called 
in  the  umpire.  Therefore,  it  was  impossible  that  the  um- 
pirage could  have  had  any  influence  on  them  in  their 
making  that  part.  The  condition,  then,  if  it  could  afiect 
this  part  of  the  award  at  all,  could  do  do,  only  by  afiecting 
the  umpirage.  But  the  utmost  operation  it  could  have 
on  the  umpirage,  would  be  to  render  the  umpirage  void. 
And  that  being  void  would  not,  as  we  have  seen,  render 
the  other  part  void. 

We  think,  therefore,  that  this  too  was  not  a  sufficient 
objection. 

The  last  of  the  three  important  objections,  was,  that 
the  award  was  incomplete — ^that  it  contained  no  decision 
of  the  demands  against  N.  P.  Walker,  individuaUy. 

5.  These  demands  belonged  either  to  the  part  of  the 
case  covered  by  the  umpirage,  or  to  the  other  part.  If 
they  belonged  to  the  former  part,  the  fact  of  their  non. 
decision  was  a  fact  like  the  fact  that  the  umpirage  was  on 
a  condition ;  and,  therefore,  was  a  fact  that  could  reach 
the  other  part  of  the  award  only  by  its  eftect  on  the  um- 
pirage part ;  and  its  effect  on  this  part  could  not  be  greater 
than  to  make  this  part  void.  And  that  would  be  an  ef- 
fect which,  as  we  have  seen,  would  not  be  sufficient  to 
render  the  other  part  of  the  award  void. 

If  the  demands  belonged  to  the  part  of  the  case  not 
covered  by  the  umpirage,  then  it  is  not  true  that  there  is 
no  decision  of  them  in  the  award.    If  that  was  the  fact 
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the  two  arbitratorB  decided  them.  This  appears  from  the 
terms  of  their  award.  They  first  make  their  award  as  to 
two  matters  speeifieally.  Then  they  proceed  thus  :  "As 
to  all  other  matters  submitted  to  us,  (exeept  as  to  the 
amount  of  money  on  hand  at  the  death  of  William  Vf. 
Walker,  and  as'  to  which  we  have  called  in  the  Hon.  Ea* 
genius  A.  Nisbet  as  umpire,)  we  find  and  award  as  follows." 
Then  they  state  the  particulars  of  the  award,  the  sum  of 
which  statement  is,  that  they  award  to  the  complainants 
respectively,  several  sums  which,  in  the  aggregate,  amount 
to  between  $50,000  and  |60,000,  to  be  paid  by  N.  F. 
Walker  as  administrator.  This  was  equivalent  to  an  award 
that  Walker,  was  not  to  pay  anything  individuaUy.  The 
maxim,  ezpresm  unius  exclusio  aUerius^  applies. 

Either  way,  then,,  we  think,  that  this  bbjection  was  not 
good.  And  so,  we  also  afiSrm  the  court  below  on  this 
point. 

The  other  objections  were,  it  seemed,  hardly  relied  on 
at  all  by  the  counsel  for  the  objecting  party,  N.  F.  Walker. 
Thej%  for  the  most  part,  were  passed  by  his  counsel  in 
silence.  We  think  it  best,  therefore,  to  dismiss  them 
with  a  single  remark,  that  if  there  is  any  merit  in  them 
we  have  not  been  able  to  see  it,  in  the  slight  view  of  them 
which  we  have  taken. 

Thus  far,  then,  we  affirm  the  action  of  the  court  below. 

There  remains  another  matter,  and  in  that  we  think  the 
court  erred. 

The  part  of  the  case  covered  by  the  umpirage,  having 
become  open  and  undetermined  by  reason  of  the  court's 
judgment  declaring  the  umpirage  void,  the  case  was,  we 
think,  in  a  condition  to  proceed  to  trial,  as  to  that  part, 
in  due  course.  We  see  nothing  to  show  that  this  was  not 
the  condition  of  the  case. 

The  court  below  seenfs  to  have  decided  otherwise ;  al- 
though we  are  not  qnite  sure  that  we  understand  what 
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was  the  import,  or  rather  the  extent  of  the  court's  de- 
cision. 

We  think  that  the  case,  as  to  this  part  of  it,  ought  to 
go  on  in  regular  coorse,  in  the  court  below,  to  a  final 
decision. 


tlMPHREYB  et  al.  vs.  HENDRICKS. 

1.  One  of  the  two  witnesses  to  a  deed  pertinent  to  the  issoei  was  n 
party  defendant  in  the  case.  He  was  offered  by  the  defendant  as  a 
witness  to  prove  the  deed,  no  excuse  liaving  been  given  for  not 
calling  the  other  Subscribing  witness.  Held,  That  he  was  not  com- 
petent. 

2.  As  to  the  excessiveness  of  the  damages — 

Trespass,  vi  et  armis,  in  Paulding  superior  court.  Tried 
before  Judge  Brown,  at  April  Term,  1857. 

This  was  an  action  of  trespass  brought  by  Asa  Hen^ 
dricks  against  Jesse  Uraphrejs  and  others,  for  assaulting, 
beating  and  wounding  the  plaiqtifi'. 

The  testimony  is  very  voluminous,  and  its  insertion 
not  deemed  necessary  to  a  clear  understanding  of  the 
points  adjudicated.  The  dispute  and  difficulty  arose  in 
reference  to  the  use  of  a  road,  which  defendants  under- 
took to  obstruct,  80  as  to  prevent  the  plaintiff  from  pass- 
ing with  his  wagons,  &c.  During  the  trial,  defendant 
offered  in  evidence  a  deed  executed  by  William  Allen  to 
Allen  Umphreys,  conveying  the  lot  of  land  on  which  the 
road  in  dispute  was  located,  and  where  the  assault  and 
beating  occurred,  and  proposed  to  prove  its  execution  by 
one  of  the  witnesses  thereto,  who  was  a  defendant  in  the 
action.     The  court  rejected  the  witness  on  the  ground  of 
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incompetency,  being  a  defendant.  To  which  ruling  de* 
fendant  excepted. 

The  jnry  returned  a  verdict  of  seven  hundred  and  fifiy 
dollars  damages  for  plaintifil 

"Whereupon  counsel  for  defendants  moved  for  a  new 
trial,  two  of  the  grounds  of  which  were,  that  the  court 
erred  in  refusing  the  prpof  as  to  the  deed,  and  that  the 
damages  found  by  the  jury  were  excessive. 

The  court  refused  the  motion  for  a  new, trial,  and  defend- 
ant excepted. 

Night,  and  Chisolm  &;  Waddell,  for  plaintiffi  in  error. 
Irvin  &  Lbster,  contra. 

By  (he  Court — ^Bbnning,  J.,  delivering  the  opinion. 

Was  the  court  right  in  overruling  the  motion  for  a  new 
trial? 

Only  two  of  the  gi^ounds  were  insisted  on ;  viz:  that  as 
tQ  the  exclusion  of  the  witness  to  the  deed;  and  that  as 
to  the  excessiveness  of  the  damages. 

1.  We  think  that  the  court  was  right  in  excluding  the 
witness  offered  to  prove  the  deed..  He  was  one  of  the 
parties  sued,  and  there  was  another  witness  to  the  deed, 
and  no  excuse  was  given  for  not  calling  him.  The  case, 
therefore,  was  not  one  in  which  there  was  room  for  the 
doctrine  of  necessity. 

The  damages  were  large,  but  we  are  not  quite  prepared 
to  say  that  they  were  excessive. 

It  is  trde  that  there  was  evidence  going  to  show,  per- 
haps, that  the  two  fighting  squads  were  about. equally  to 
blame ;  but  then,  it  is  also  true,  that  there  was  some  evi- 
dence going  to  show  that  the  Umphreys  squad  was  the 
more  to  blame.  This  was,  first,  evidence,,  that  they  stop* 
ped  up  the  road,  although  the  right  to  its  use,  was  by 
special  contract  in  old  Hendricks ;  secondly,  evidence  that 
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they  commenced  the  actual  hostilities;  thirdly,  evidence 
that  they  first  resorted  to  their  axes.  This  evidence,  the 
jnry  had  the  right  to  believe ;  and  if  they  believed  it,  they 
were  authorized  to  find  against  the  defendants.  And  if 
they  were  authorized  to  find  against  them,  it  can  hardly 
be  said  that  they  might  not  ■  find  as  much  as  they  did* 
The  wound  was  a  terrible  one. 

Judgment  affirmed. 


WOOD  &  WHITAKER  vs.  TOMPEINS. 

1  There  is  equity  in  a  bill  by  a  seecnrity  for  the  defendant  in  an  action 
of  trover,  who  has  paid  the  judgment  or  a  part  of  it  to  have  an  ac« 
count  from  persons  to  whom  the  property  was  delivered  during  the 
pendency  of  the  suit,  under  a  collusive  agreement  to  defraud  the 
surety. 

2  An  agreement  made  by  a  defendant  in  action  of  trever  with  other 
persons,  that  they  shall  have  the  possession  and  profits  of  the  labor 
of  the  tiegroes  Bued  for,  provided  they  will  become  his  surety  for 
the  forthcoming  of  the  property  to  answer  the  judgment,  does  not 
protect  them  against  an  account,  at  the  instance  of  a  security  on  thd 
appeal  who  has  paid  a  part  of  the  Judgment,  for  the  value  of  the 
hire  or  profits  to  the  extent  that  the  surety  has  paid  the  judgment. 

In  equity,  in  Heard  superior  court.  Tried  before  Judge 
Rice,  August  Term,  1858. 

This  bill  was  filed  by  defendant  in  error  against  the 
plaintiffs  in  error,  and  alleges,  in  substance,  that  in  March, 
1844,  Wilson  W,  Brooks,  as  administrator  of  George  M. 
Smith,  deceased,  instituted  his  'action  of  trover  against 
one  Charles  Foster,  for  the  recovery  of  seventeen  negroes ; 
that  Foster  confessed  judgment  in.  said  action,  reserving 
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the  right  of  appeal ;  that  complaiDant  became  secaritj  on 
said  appeal  for  Poster,  and  at  November  Term,  1850, 
Brooks  recovered  jadgment  against  Foster  for  about  eleven 
thousand  dollars,  to  be  discharged  by  the  surreoiier  of  the 
negroes,  and  the  further  sum  of  thirty-five  hundred  dol- 
lars, for  the  hire ;  that  the  negroes  were  delivered  up,  and 
execution  issued  against  Foster  and  complainant,  as  hjs 
security,  for  the  hire  and  cost,  which  was  paid  off  in  full 
by  complainant,  Foster  being  insolvent  and  having  fled 
the  country ;  and  complainant  thereby  became  subrogated 
to  all  the  rights  of  Brooks,  and  entitled  to  the  full  control 
of  said  execution  for  the  purpose  of  reimbursing  himself. 

The  bill  further  states  that,  pending  the  aforesaid  action 
of  trover,  complainant  took  steps  to  require  Foster,  his 
principal  in  said  appeal  bond,  to  give  bond  and  security 
for  the  forthcoming  of  the  negroes  to  answer  the  final 
judgment  in  the  cause;  that  in  order  to  induce  Whitaker 
and  Wood  to  become  his  securities,  and  all  combining  to 
defraud  and  injure  complainant,  Foster  entered  into  an 
agreement  with  them  by  which,  in  consideration  that  they 
would  become  his  sureties  in  said  quia  timet  suit,  for  the 
forthcomiiig  of  said  negroes  to  answer  the  judgment  in 
trover,  they,  the  said  Wood  and  Whitaker,  should  have 
the  use,  hire  and  labor  of  said  slaves. 

The  bill  further  states  that,  under  this  agreement,  Whit- 
aker and  Wood  took  possession  of  the  negroes  and  held 
them  for  several  years,  during  the  pendency  of  said  action 
of  trover,  and  received  their  hire  and  labor,  amounting  to 
more  than  three  thousand  dollars. 

The  prayer  of  the  bill  is,  that  defendants  account  tor 
the  hire  and  labor  of  said  negroes  thus  received  by  them, 
and  that  the  amount  be  paid  to  complainant  in  satisfaction 
of  the  execution,  issued  as  above  stated,  in  the  trover 
case,  and  which  complainant  was^  compelled  to  pay. 

The  defendants  admit,  in  their  answer,  all  the  facts 
stated  in  the  bill  in  relation  to  the  action  of  trover, — ^the 
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appeal — the  agreement  referred  to ;  but  they  state  that 
they  delivered  the  negroes  to  the  sheriff,  before  the  recov- 
ery of  the  judgment  in  trover,  in  discharge  of  the  bond 
which  they  had  given  npon  a  bill  of  quia  timet  filed  by 
complainant  against  Foster  and  one  of  these  defendants, 
"Whitaker,  for  the  forthcoming  of  the  negroes  to  answer 
the  final  judgment  that  might  be  obtained  in  said  action 
of  trover. 

The  defendants  further  answer  and  charge,  that  com- 
plainant received  in  payment  or  reimbursement  of  the 
amount  paid  by  him  for  Poster  on  the  execution,  the  sum 
of  $1791  from  the  sale  of  negroes  belonging  to  Foster,  in 
July,  1851,  and  that  he  had  received  a  large  sum  of  money 
out  of  other  property  of  said  Foster  and  its  hire,  sufficient 
to  repay  him  the  amount  he  paid  as  surety  on  said  exe- 
cution. 

They  admit  that  they  took  possession  of  the  negroes 
under  the  agreement  aforesaid,  and  which  they  held  until 
the  latter  part  of  1848,  when,  after  notice  to  complainant^ 
they  surrendered  and  delivered  them  to  the  sheriff,  and 
were  informed  by  plaintiff's  counsel,  who  was  present  at 
the  time,  that  they  were  then  discharged  from  all  liability. 

At  the  trial,  defendants  moved  to  dismiss  complainant's 
bill,  on  the  ground  that  there  was  no  privity  between 
complainant  and  defendants.  The  court  refused  the  mo- 
tion, and  defendants  excepted. 

The  case  was  then  submitted  to  the  jury  upon  the  plead- 
ings, proofs  and  charge  of  the  court. 

Counsel  for  defendants  requested  the  court  to  charge 
the  jury  that  if  they  believed,  from  the  evidence,  that 
defendants  came  into  the  possession  of  the  negroes  under 
an  agreement  with  Foster,  that  they  were  to  have  the  use 
of  the  same  duriiig  the  pendency  of  the  action  of  trover, 
in  consideration  of  their  becoming  his  sureties, — then 
they  will  find  for  the  defendants;  which  charge  the  court 
refused  to  give,  and  counsel  for  defendants  excepted. 
11 
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The  jury  found  for  the  plaiiitiflF  fourteen  hundred  and 
ninety  dollars. 

Whereupon  counsel  for  defendants  tender  their  bill  of 
exceptions,  and  assign  as  error  the  decisiooa  and  refusal 
to  charge,  above  excepted  to. 

L.  E.  Blbcklby  and  R.  W.  Simms,  for  plaintiffs  in  error. 

B.  H.  Hill,  contra. 

By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

We  think  that  the  court  below  committed  no  error  in 
respect  to  the  matters  on  which  error  is  assigned  in  the 
record  before  us. 

1.  If  the  allegations  in  the  bill  are  true,  which  must  be 
assumed  on  a  motion  to  dismiss  it  tor  the  want  of  equity, 
there  is  not  the  slightest  ground  on  which  such  a  motion 
ought  [^to  be  sustained.  The  complainant  alleges  that 
pending  an  action  of  trover  which  had  been  instituted 
against  one  Charles  Foster  for  the  recovery  of  a  number 
of  negroes,  and  in  which  cause  the  said  Foster  entered  an 
appeal  and  complainant  became  his  security  on  the  appeal 
bondj  the  defendants  to  said  bill  in  the  court  below,  Wood 
and  Whitaker,  tvirh  a  full  knowledge  of  the  pendency  of 
said  suit  for  the  recovery  of  the  negroes  and  their  hire, 
and  that  complainant  had  become  his  security  on  the  ap- 
peal, contriving  to  appropriate  the  hire  and  use  of  said 
negroes  to  themselves,  and  to  defraud  and  injure  the  com- 
plainant, colluded  and  combined  to  that  end,  and  entered 
into  a  written  agreement  with  the  said  Foster  by  which, 
in  consideration  that  they  would  become  securities  for  the 
said  Foster  for  the  forthcoming  of  the  said  negroes  to 
answer  the  judgment  in  said  action  of  trover,  they,  the 
said  Wood  and  Whitaker,  should  have  the  hire  of  said 
negroes. 
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The  bill  alleges  the  payment  of  the  hire  of  the  negroes 
by  complainant  as  surety  of  Foster,  and  that  long  before 
the  rendition  of  the  judgment  in  the  action  of  trover  the 
said  Foster  had  been,  aside  from  the  property  sued  for  in 
said  action  of  trover,  utterly  and  notoriously  insolvent, 
and  soon  after  fled  the  country.  The  bill  required  the 
defendants  to  account  for  the  hire  of  the  negroes.  Now 
there  can  be  no  question  if  Foster  was  insolvent,  or  I  will 
say,  tending  to  insolvency,  when  he  made  the  agreement 
with  Wood  and  Whitaker  to  take  the  hire  of  the  identi- 
cal negroes  sued  for  in  the  action  of  trover,  under  a  com- 
bination and  collusion  with  each  other  to  defraud  the 
complainant,  he  has  a  right  to  have  an  account  from  them. 
The  complainant  was  already  the  security  of  Foster,  at 
the  time  of  the  agreement  and  delivery  of  the  negroes  to 
Wood  and  Whitaker,  and  was  liable  to  have  his^property 
seized  and  sold  as  soon  as  an  execution  could  be  issued 
upon  a  judgment  which  might  be  recovered  against  Fos- 
ter for  the  negroes  and  their  hire.  Why  did  he  not  de- 
Kver  the  property  to  the  complainant,  his  first  surety,  for 
his  indemnity  ?  The  bill  says  it  was  his  object  to  defraud 
him.  We  think  that  there  is  much  equity  in  the  bill,  and 
that  the  motion  to  dismiss  ought  not  to  have  prevailed. 

2.  The  court  ought  not  to  have  given  in  charge  to  the 
jury  the  instructions  asked  by  the  counsel  for  plaintiflB.in 
error.  Foster  could  not,  by  agreement  with  other  per- 
sons, impair  the  rights  and  remedies  of  his  security  on 
the  appeal,  if  the.  parties  contracted  with  knew  his  rights. 
Notice  of  them  would  place  them  precisely  in  Foster's 
place. 

But,  on  another  principle,  the  defendant  in  error  had  a 
right  to 'have  an  account  from  them.  At  the  time  they 
entered  into  the  agreement  with  Foster,  the  plaintiffs 
knew,  necessarily,  that  the  negroes  and  their  hire  were 
sued  for,  and  whether  Foster  was  insolvent  or  not,  as  soon 
as  they  possessed  themselves  of  the  negroes  and  converted 
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them  they  were  as  mjich  subject  to  an  action  of  trover  at 
the  instance  of  the  owner  as  Poster  was,  and  the  plaintiff 
had  the  same  right  to  sue  them,  and  recover  and  have 
satisfaction  of  such  part  of  the  judgement  as  was  not 
paid  by  Foster,  that  they  had  to  sue  and  recover  and  have 
satisfaction  from  Foster.  By  our  statute  the  title  of  pro- 
perty sued  for  and  recovered  does  not  vest  in  the  defend- 
ant until  the  verdict  is  paid.  Now,  the  property  put  in 
'  the  possession  of  plaintiffs  in  error,  and  of  which  they 
received  the  profits  for  the  time,  was  the  property  of 
Brooks,  as  administrator,  and  it  was  known  to  them  at 
the  time  they  received  it,  that  suit  was  pending  for  its 
recovery.  If  Brooks,  the  administrator,  had  not  obtained 
satisfaction  from  the  defendant  ip  error  as  the  security  of 
Foster,  he  might,  unquestionably,  have  recovered  the  hire 
from  the  plaintiffs  in  error,  in  the  shape  of  damages  for 
the  time  they  had  the  negroes.  As  Foster  is  insolvent, 
and  the  security  has  paid  a  part  of  the  judgment,  he  is 
entitled,  in  equity^  to  be  subrogated  to  the  rights  of  Brooks 
the  administrator,  against  the  plaintiffs  iu  error,  and  that 
is  to  recover  from  them,  to  the  extent  of  the  value  of  the 
hire  of  the  negroes  for  the  time  they  held  them,  any  part 
of  the  judgment  which  Foster  or  his  effects  have  not 
paid. 

We  think,  therefore,  that  the  court  below  must  be  sus- 
taibed  in  his  refusal  to  give  in  charge  to  the  jury  the  re- 
quest submitted  in  writing  by  the  counsel. 

Judgment  affirmed. 
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1  When  a  verbal  contract,  as  to  land,  has  been  so  largely  acted  on  as 
to  lie  almost  fully  performed  on  both  sides,  the  effect  is  to  take  the 
case  out  of  our  statute  of  frauds. 

2  The  consideration  of  a  note  was  expressed  to  be,  "value  received." 
Heldj  that  verbal  evidence,  that  an  agreement  was  the  consideration 
of  the  note,  would  not  be  evidence  to  contradict  the  note. 

3  When  the  remedy,  required  by  a  case  is  an  injunction,  it  cannot  be 
true,  that  there  is  an  adequate  remedy  at  hand. 

In  equity,  in  Spalding  superior  court.  Decision  on  de- 
murrer, by  Judge  Cabaniss,  at  November  Term,  1858. 

This  was  a  bill  by  Peter  Knight  against  William  Knight, 
to  enjoin  and  restrain  him  from  the  collection  of  a  note 
against  complainant  amounting  to  over  one  thousand 
dollars. 

The  bill,  in  substance,  states  that  about  the  year  1837 
Charles  Knight,  the  father  of  complainant  and  defendant, 
died  in  the  county  of  Henry,  leaving  his  last  will  and  tes- 
tament, bj^  which  he  gave  his  entire  estate  (except  a  few- 
small  specified  legacies,  which  have  long  since  been  deliv- 
ered,) to  his  wife,  Sarah  Knight,  (who  was  insane,)  during 
her  life,  and  after  her  death  to  his  children ;  that  Solomon 
Lasseter  was  appointed  executor  of  said  will,  and  testa- 
iQentaty  guardian  of  said  Sarah.  After  Lasseter^s  death, 
defendant  was  appointed  administrator  de  bonis  non,  Uith 
the  will  annexed,  and  guardian  of  said  Sarah,  and  took 
possession  of  the  whole  estate.  Some  time  after  his  ap- 
pointment as  guardian  of  said  Sarah,  he  was  required-  to' 
give  additional  security,  and  complainant  became  his 
surety  in  a  bond  with  a  penalty  of  four  thousand  doljars. 

The  biH  further  states,  that  about  the  year  1852  defend- 
ant informed  complainant  and  the  other  remainder-men 


166     SUPREME  COURT  OF  GEORGIA. 

Knight  vs.  Knight. 

■^ —       -  ,  , 

that  he  desired  to  sell  certain  property  belonging  to  said 
estate,  viz :  two  negroes  and  a  tract  of  land ;  and  proposed 
to  them  that  if  they  would  consent  to  said  sale  and  make 
no  objection  thereto,  that  he  would  place  in  their  hands 
or  loan  to  them  the  proceeds,  which  they  could  have  or 
retain  until  the  termination  of  the  life  estate  or  death  of 
his  ward,  the  said  Sarah,  paying  up  the  interest  annually 
for  her  maintenance  and  3upport,  unless  more  should  be 
needed  ;  that  this  proposition  was  assented  and  agreed  to 
by  complainant  and  the  others,  and  defendant  obtained 
an  order  from  the  court  of  ordinary  for  the  sale  of  said 
land  and  negroes,  and  the  same  were  sold  for  about  five 
thousand  dollars;  complainant  received  under  the  ar- 
rangement aforesaid  one  thousand  dollars,  for  which  he 
gave  his  note,  the  interest  of  which  he  has  paid  up  punc- 
tually, and  the  note  has  been  repeatedly  renewed. 

The  bill  charges  that  defendant  has  removed  from  the 
State  of  Georgia,  and  is  now  residing  in  the  State  of  Ala- 
bama; that  he  has  commenced  suit  against  complainant 
on  said  note,  and  will  obtain  judgment  thereon  at  the  next 
term  of  Spalding  superior  court,  in  which  court  said  suit 
is  pending ;  that  said  money,  (or  not  more  than  the  inter- 
est thereof,)  is  not  needed  or  required  for  the  support  and 
maintenance  of  said  Sarah ;  that  if  defendant  is  allowed 
to  collect  said  note  and  get  possession  of  the  same,  com- 
plainant fears  and  charges  that  he  believes  he  will  waste 
and  dissipate  the  funds  to  which  complainant  and  the 
other  remainder-men  are  entitled  at  the  death  of  said  Sa- 
rah ;  that  complainant  is  still  bound  as  surety  on  defend* 
ant's  guardian-bond  as  above  mentioned;  and  that  his 
interest  as  remainder-man  in'  said  estate  will  ftilly  equal 
if  not  exceed  said  note. 

The  bill  prays  that  the  action  on  said  note  be  enjoined. 

To  this  bill  defendant  demurred — 

First.    Because  there  is  no  equity  in  said  bill ; 

Second.    Because  the  agreement  set  up  in  said  bill,  and 
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on  which  complainant  relies  for  relief  is  in  parol,  and  can- 
not be  made  available  to  contradict  or  vary  the  promis- 
sory note  sued  on,  and  which  contains  the  agreement  of 
the  partiea; 

Third.  Because  complainant's  defence,  if  available  at 
all,  can  be  fully  and  completely  made  in  a  court  of  law. 

The  court,  after  argument,  sustained  the  demurrer  and 

dismissed  the  bill,  and  counsel  for  coraplainaut  excepted. 
* 

Beck,  and  Green  &  Stewart,  for  plaintiff  in  error. 

Alford,  and  Doyal,  contra. 

By  the  Court — ^Bennino,  J.,  delivering  the  opinion. 

Was  the  court  below  right  in  overruling  the  demurrer 
to  th0  bill  ? 

The  grounds  of  the  demurrer  were,  that  the  case  made 
by  the  bill  was  a  case  within  the  statute  of  frauds ;  a  case 
within  the  rule  forbidding  the  admission  of  parol  evidence 
to  vary  a  writing :  and  a  case  in  which  there  was  a  com- 
plete remedy  at  law.    Were  any  of  these  grounds  good  ? 

As  to  the  first — The  agreement,  it  is  true,  related  in 
part  to  land;  but  it  was  an  agreement  nearly  fully  per- 
formed on  both  sides.  The  life  tenant  was  a  very  old  per- 
son. It  had  been  very  largely  acted  on  by  both  parties. 
This  being  so,  to  allow  one  of  the  parties  to  repudiate  it, 
would  be  a  fraud  on  the  other.  And  when  that  is  so,  the 
case  is  taken  out  of  the  statute  of  frauds,  Gilmore  v. 
Johnson,  14  Ga.  R.,  688. 

2.  As  to  the  second  ground — The  note  is  expressed  to 
be  for  "value  received."  In  what  the  value  consisted  is 
not  stated.  Therefore,  anything  cf  value  might,  consist- 
ently with  the  note,  have  been  the  consideration  ;  conse- 
quently the  agreement  might,  consistently  with  the  note, 
have  been  the  consideration.    It  must  follow,  that  parol 
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evidence  to  show  that  the  agreement  was  the  conBidera- 
tion,  coald  not  be  evidence  to  contradict  the  note.  And, 
according  to  the  bill,  which  we  have  to  take  as  true,  the 
agreement  was  merely  the  consideration  of  the  note.  But 
for  the  agreement,  no  note  would  have  been  given  by  the 
plaintift*;  no  money  would  have  been  received  by  him. 
We  may  say,  then,  that  the  jagreement  was  the  considera- 
tion of  the  note.  The  conclusion,  therefore,  mtist  be  that 
parol  evidence  to  prove  the  agreement  would  not  be  evi- 
dence to  contradict  the  note. 

Indeed,  it  is  the  general  rjale,  that  the  consideration  of 
written  contracts  is  open  to. parol  evidence.  Failure  of 
consideration  is  every  day's  plea,  as  well  to  contracts  in 
writing  as  to  contracts  not  in  writing. 

As  to  the  third  ground — What  remedy  was  the  plaintiff 
entitled  to?  Obviously  an  injunction  to  prevent  the  de- 
fendant from  collecting  any.  more  of  the  note  than  the 
annual  interest;  and  an  injunction  is  a  writ  notgrantable 
by  a  court  of  common  law.  It  cannot  be  true,  then,  that 
the  remedy  at  common  law  was  adequate. 

It  was  suggested  thalt  the  prayer  was  not  sufficient.  The 
prayer  was  for  an  injunction  of  the  suit,  and  for  general 
relief.  A  special  injunction  requiring  the  defendant  to 
abstain  from  collecting  any  part  of  the  note  but  the  annual 
interest,  would,  we  rather  think,  be  grantable  under  tixis 
prtiyer.    At  any  rate,  the  prayer  is  amendable. 

In  our  opinion,  then,  none  of  the  grounds  of  the  de 

murrer  were  sufficient. 

Judgment  reversed* 
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UNDSEY  vs.  LIKDSEY. 

A  trustee  brought  trover.  Aftorwa^rds,  he  moved  that  he  might  be 
removed  from  the  action,  and  another  person  be  put  in  his  place  ; 
and,  in  support  of  the  motion,  he  showed  that,  by  regular  order  of 
court,  he^  had  been  removed  from  the  trusteeship,  and  that  person 
appointed  to  his  place.  Held,  that  the  motion  ought  to  have  been 
granted. 

Motion  to  make  new  party,  in  Spalding  Buperior  court* 
Decision  by  Judge  Cabaniss,  November  Term,  1858. 

This  was  an  action  of  trover  by  plaintifi*  in  error,  as 
trustee  of  Milly  Lindsey,  against  John  Gt,  Lindsey,  the 
defendant  in  the  court  below  and  in  error. 

Plaintiff's  counsel  in  the  court  below  moved  to  strike 
plaintiff's  name  from  the  record,  and  insert  in  lieu  thereof 
as  plaintiff  Addison  Taliaferro,  trustee  for  Milly  Lindsey, 
and  in  support  of  this  motion  offered  in  evidence  an  order 
of  court,  whereby  he  had  been  removed  from  the  trust, 
and  Taliaferro  appointed  in  his  place. 

# 

The  court  overruled  the  motion,  and  plaintiff  excepted. 

L.  T.  DoYAL,  for  plaintiff  in  error, 

Pbbplbs  and  Floyd,  contra. 

By  the  Court, — ^Benning,  J.,  delivering  the  opinion. 

Was  the  court  right  in  overruling  the  motion  ? 

The  motion  was  made  by  the  plaintiff,  the  original 
trustee,  and  was,  in  substance,  that  he  might  be  dismissed 
from  the  case,  and  Addison  Taliaferro  put  in  his  place. 
This  motion  he  supported  by  evidence  showing  that,  by 
a  regular  proceeding  in  court,  be  had  been  removed  from 
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the  trusteeship,  and  Taliaferro  been  appointed  trustee  in 
liis  place. 

We  see  no  reason  why  the  motion  should  not  have  been 
allowed.  The  removal  of  the  trustee  caused  the  action  to 
become  defective ;  to  become  subject  to  a  plea  nn  abate- 
ment. The  action,  however,  was  still  in  court,  and  the 
old  trustee  was  still  plaintiff.  The  action  was  still  in  a 
state  to  need  amendment ;,  to  need  a  substitution  of  the 
new  trustee,  as  plaintiff,  for  the  old.  And  the  amendment 
act  of  1854  says,  that  pleadings  shall  be  amendable  in  all 
respects,  at  any  stage  of  the  cause.  Of  course  the  mode 
must  be  by  motion. 

It  was  argued,  that  before  Taliaferro  could  become 
trustee,  there  would  have  to  be  a  conveyance  to  him  of 
the  trust  property  by  the  old  trustee.  It  is  unnecessary 
to  decide  this  question,  and  it  is  not  decided.  The  proof 
was,  that  Taliaferro  had  been  appointed  to  the  place  of  the 
old  trustee,  by  a  court  having  jurisdiction  to  make  the 
appointnjent.  We,  therefore,  are  to  presume,  at  least 
prima  facie^  that  everything  was  done  by  the  court  that 
was  necessary  to  make  the  appointment  effectual.  Con- 
sequently we  are  to  presume  that,  if  a  conveyance  from 
the  old  trustee  to  the  new  was  necessary,  such  a  convey- 
ance there  was. 

Judgment  reversed. 


CLOUD  &  SHACEXEFORD  vs.  DUPREE. 

1  In  a  claim  case  the  sayings  of  the  defendant  in  fi.  fa.,  if  against  his 
interest,  and  made  before  the  commencement  of  the  suit  against 
him,  are  admissible  as  evidence  for  the  claimant. 
The  expression,  "bona  fide  creditor"  in  the  act  of  1847,  for  recording 
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marriage  Bettlements,  means  a  creditor  who  gives  oredit  on  the  faith 
of  the  property  contained  in  the  marriage  settlement. 

Claim,  from  Spalding.  Tried  before  Judge  Cabaniss, 
at  November  Term,  1858. 

This  was  a  claim  case,  and  the  facts  and  proceedings 
had  in  the  court  below  are  as  follows : 

Cloud  &  Shackleford  obtained  judgment  against  Charles 
T.  Dupree  and  John  F.  Dupree,  at  November  Term,  1855, 
of  Spalding  superior  court,  and  execution  issued  thereon 
dated  9th  January,  1856,  which  was  levied  upon  two  ne- 
groes— Dock,  a  boy,  and  Rosetta,  a  girl,  as  the  property 
of  Charles  T.  Dupree.    Levy  made  29th  September,  1858. 

To  this  property  a  claim  was  interposed  by  C.  L.  Du- 
pree, as  trustee  of  Mrs.  Mary  A.  G.  Dupree,  the  Wife  of 
said  Charles  T.  The  property  was  claimed  for  her  under 
a  marriage  settlement,  tnade  prior  to  her  marriage,  and  by 
which  said  negroes  and. other  property  therein  mentioned 
were  secured  to  said  Maiy  A.  G.  and  her  children.  The 
marriage  settlement  bears  date  29th  November,  1854,  and 
was  recorded  4th  April,  1855. 

At  the  trial,  claimant  offered  to  prove  the  sayings  or 
declarations  made  by  Charles  T.  Dupree,  one  of  the  de- 
fendants in^i.  /a.,  before  the  suit  against  him,  to  the  effect 
that  he  was  holding  the  property  as  trustee  for  Mrs.  Du- 
pree, while  it  was  in  their  joint  posse3sion.  Counsel  for 
plaintiffs  objected  to  this  testimony ;  the  court  overruled 
the  objection  so  far  as  to  allow  the  sayings  and  declara- 
tions of  defendant  to  be  given  in  evidence,  which  were 
made  relative  to  his  possession  of  the  negroes  before  the 
commencement  of  the  suit. 

The  evidence  being  closed,  plaintiffs  requeet-ed  the  court 
to  charge  the  jury  that  the  property  is  subject  to  the  exe- 
cution, if  the  marriage  settlement  was  not  recorded  withii 
the  time  prescribed  by  law — that  is,  within  threfe  months 
from  its  execution,— runless  the  claimant  shows  that  plain- 
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tiffs  had  notice  of  it  at  the  time  or  before  they  gave  credit 
to  defendant.  The  court  refused  so  to  charge ;  but  charged 
the  jury,  that  marriage  settlements  must  be  recorded 
within  three  months  from  the  execution  thereof,  in  the 
office  of  the  clerk  of  the  superior  court  of  the  county  of 
the  husband's  residence ;  if  so  recorded,  they  are  good 
against  a  bojia  fide  creditor  without  notice,  but  if  not  re- 
corded within  this  period,  they  are  are  not  absolutely  void, 
but  void  only  as  to  a  bona  fide  creditor  who  may  give 
credit  to  the  husband  before  the  same  is  recorded;  and  a 
bona  fide  creditor  is  one  who  gave  credit  upoathe  faith  of 
the  property  contained  in  the  marriage  settlement  and  in 
the  possession  of  the  husband.  To  be  a  bona  fide  creditor, 
the  credit  must  be  given  without  notice  of  the  marriage 
agreement,  and  upon  the  belief  that  the  property  belonged 
to  the  husband  and  was  liable  for  his  debts.  To  which 
charge  counse.  for  plaintiffs  excepted. 

The  jury  found  for  the  claimant,  and  plaintiffs  mfi.fa, 
moved  for  a  new  trial  upon  the  ground  that  the  court 
erred  in  the  rulings,  charg'3  and  refusal  to  charge,  as  above 
excepted  to,  and  on  the  further  ground  that  the  verdict 
was  contrary  to  law  and  evidence. 

The  court  refiised  the  motion  for  a  new  trial,  and  plain- 
tiffs  excepted,  and  assigned  the  same  as  error. 

J.  Q.  A.  Alford,  and  Daniel  &  Dismuke,  for  plaintiffs 
in  error. 

L.  T.  DoYAL,  and  Peeples  &  Cabaniss,  contra. 

By  the  Court. — Benninq,  J.,  delivering  the  opinion. 

Was  the  court  below  right  in  receiving  the  sayings  of 
the  defendant  in  fi.  fa.y  offered  as  evidence  by  the  claim« 
ant  ? 

We  think  so.    The  sayings  were ,  against  the  defend- 
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ant's  interest,  and  were  uttered  before  the  suit  against  him 
was  commenced.  They,  therefore,  were  admissible  both 
according  to  principle  and  to  several  decisions  of  this 
court.    8  Ga.,  66 ;  20  Ga,,  220  ;  Ibid,  240. 

If  the  court  was  right  in  charging  what  it  did,  it  was 
certainly  right  in  refusing  to  charge  what  it  was  requested 
to  charge  ;  for  the  two  things,  the  charge  and  the  request, 
were  inconsistent  with  each  other. 

The  question,  then,  may  be,  was  the  court  right  in  its 
charge  ? 

The  part  of  the  charge  complained  of  amounted  to  this : 
That  what  is  meant  in  the  act  of  1847,  for  recording  mar- 
riage settlements,  by  the  expression,  "6owa  fide  creditor," 
is  a  creditor  who  "gives  credit"  to  the  husband  on  the 
faith  of  the  property  contained  in  the  marriage  settle- 
ment. Is  this  a  true  exposition  of  those  words  ?  We 
think  it  is.  The  part  of  the  act  containing  those  words 
is  as  follows : 

"If  any  such  instrument  be  not  recorded  within  the 
time  prescribed  by  this  act,  the  same  shall  not  be  of  any 
force  or  effect  against  a  6ona^e  purchaser  without  notice, 
or  bona  fide  creditor  without  notice,  or  bona  fide  surety 
without  notice,  who  may  purchase,  or  give  credit,  ot  be- 
come surety,  before  the  actual  recording  of  the  same." — 
Uobb'sDig.,  180. 

The  purchaser,  creditor,,  surety,  are  to*  be  without  no- 
tice, and  also  bona  fide.  They  are  to  be  something  more, 
then,  than  mere  real  purchasers,  creditors,  sureties,  with- 
out notice.  They  are  to  be  also  something,  to  adapt  them 
to  the  "6o7?a  fide,''  What  is  there,  to  be  that  additional 
thing,  except  this :  that  they  are  to  purchase,  give  credit, 
become  sureties,  relying,  ^^bonafide*^ — "in  good  faith" — on 
the  property  contained  in  the  marriage  settlement  ?  We 
see  nothing.  Therefore,  not  to  hold  that  this  is  what  was 
meant  by  the  words  bona  fide,  would  seem  to  be  equivalent 
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to  rejecting  those  words,  or,  at  least,  equivalent  to  render- 
ing them  inoperative  and  useless. 

And  equity  and  justice  favor  this  construction.  The 
wife  herself  is  a  purchaser  for  a  valuable  consideration. 
Marriage  is  a  consideration  of  the  first  value.  Then  she, 
by  her  mere  marriage,  has  as  high  an  equity  as  any  cred- 
itor, purchaser,  or  surety  can  have.  If  in  addition,  it  is 
she  that  finds  the  property  contained  in  the  settlement, 
she  has  an  equity  far  higher  than  theirs.  And  in  this  case 
the  wife  did  find  the  property  contained  in  the  settlement. 
Surely  creditors  of  the  husband  ought  not  to  wish  to  get 
that  property,  unless  that  property  was  what  they  relied 
on  when  they  gave  him  the  credit. 

Judgment  affirmed. 


TURNER  vs.  THURMOND. 

A  gift  of  a  slave,  if  in  writing,  signed  and  sealed  by  the  donoFi  attested 
hy  one  subscribing  witness,  and  proved  or  ackuowledgedi  and 
recorded  within  twelve  calendar  months  from  its  execution,  is  good 
against  a  subsequent  purchaser,  although  he  may  be  a  purchaser 
without  actual  notice  of  the  gift. 

Trover,  for  two  negroes,  from  Henry  county.  Tried 
before  Judge  Cabaniss,  at  October  Term,  1858. 

Henry  N.  Pope,  on  the  22d  day  of  November,  1841, 
executed  a  deed  of  gift,  conveying  to  his  infant  son,  Wash- 
ington J.  Pope,  the  following  property,  to-wit :  "Eadey,  a 
woman  about  twenty-two  years  of  age  ;  Mahala,  a  woman 
about  twenty  years  of  age  ;  Jordan,  a  boy  about  sixteen 
years  of  age ;  Jackson,  a  boy  about  thirteen  years  of  age ; 
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Amanda,  a  girl  about  eight  years  of  age ;  Phillis,  a  boy 
five  years  of  age  ;  James,  a  boy  four  years  of  age  ;  Ann,  a 
girl  one  year  of  age;  also,  one  bureau,  a  clock,  folding 
table,  two  pine  tables,  carriage  and  two  horses,  three  beds 
and  three  bedsteads,  a  work-stand,  and  a  candle-stand, 
thirteen  painting  frames,  to  have  and  to  hold  all  and  sin- 
gular, the  above  negroesandotherproperty  hereby  given, 
bargained  and  sold  to  the  said  Washington  J.  Pope,  my 
sou,  as  aforesaid,  his  heirs,  executors,  administrators  and 
assigns  forever,  together  with  all  and  singular  the  increase 
of  the  said  negroes,  accruing  or  to  accrue,  for  the  individ- 
ual use  of  my  said  son,  Washington  J.  Pope,  his  heirs 
and  assigns,"  &c. 

The  consideration  of  this  gift  is  stated  in  the  deed  to 
be  the  natural  love  and  affection  which  the  donor  bears 
to  the  donee,  "and  to  provide  for  his  education  and  sup- 
port, and  to  promote  his  welfare  and  success  in  life." 
The  de6d  was  Recorded  23d  December,  1841,  and  at  the 
time  and  until  his  death,  the  said  Washington  lived  with 
his  father,  the  donor,  who  remained  in  possession  of  the 
negroes  sued  for  till  his  death.  These  negroes  were  Jim 
and  Toby,  children  of  Eady,  one  of  the  women  named  in 
the  deed  of  gift,  worth  about  one  thousand  dollars  each. 
Washington  J.  Pope  died  young  and  under  age,  when, 
precisely,  does  not  appear.  His  father,  the  donor,  subse- 
quently died  intestate,  and  Edward  F.  Knott  took  out 
letters  of  administration  on  his  estate,  and  obtained  an 
order  from  the  court  of  Ordinary,  to  sell  all  the  negroes 
of  the  estate  of  said  Henry  N.  Pope,  deceased.  By  virtue 
of  this  order,  the  administrator  sold  the  two  negro  boys 
in  question,  to  Allen  W.  Turner,  who  purchased  the  same 
at  public  outcry — paid  a  full  and  fair  price  for  them. 

Afterwards,  Thurmond,  the  defendant  in  error,  took 
out  letters  of  administration  on  the  estate  of  Washington 
J.  Pope,  deceased,  and  brought  this  action  of  trover  for 
the  recovery  of  said  slaves. 
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The  court  charged  the  jury  that  if  Henry  N".  Pope  con- 
veyed the  negroes  in  controversy  by  deed  of  gift  to  his  son 
Washington  J.  Pope,  and  if  the  deed  was  signed  and 
sealed  and  attested  by  at  least  one  witness,  and  was 
proved  and  acknowledged,  and  recorded  within  twelve 
calendar  months  from  its  execution,  it  is  good  and  valid 
against  a  subsequent  purchaser  from  Henry  N.  Pope,  or 
his  administrator,  without  actual  notice  ;  and  if  such  be 
the  proof  in  this  case,  they  should  find  for  the  plaintiff. 

The  jury  found  for  the  defendant,  and  plaintiff  moved 
to  set  aside  the  verdict  and  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law,  to  the  charge  of  the 
court,  and  to  the  evidence,  and  without  evidence.- 

The  court,  after  argument,  granted  the  motion  for  a 
new  trial,  on  the  grounds  therein  stated,  and  defendant 
excepted, 

L.  T.  Dotal,  and  Jno.  J.  Floyd,  for  plaintiff  in  error. 

Peeples  &  Cabaniss,  and  L.  J.  Glenn,  contra. 

By  the  Court. — Benning,  J.,  delivering  the  opinion. 

"Was  the  court  right  in  granting  the  new  trial  ?  We 
think  so. 

The  evidenpe  brought  the  case  within  the  Act  of  1838, 
"  to  provide  a  mode  of  making  gifts  of  slaves."  The  act 
is  in  these  words:  "  That  no  gift  of  any  dave  or  slaves, 
hereafter  to  be  made,  shall  be  good  or  available 
in  law,  or  in  jsquity,  against  the  creditors  of  the  donor,  or 
subsequent  purchasers  from  him,  without  actual  notice, 
unless  the  same  be  made  in  writing,  signed  and  sealed  by 
the  donor,  attested  by  at  least  one  subscribing  witness, 
and  should  be  proved  or  acknowledged,  ffnd  be  recorded 
within  twelve  calendar  months  from  the  execution 
thereof."     Cobb,  Dig.  176,  and  see  25  Ga.,  17. . 
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Consequently,  the  jury  should  have  sustained  the  deed ; 
and  they  not  doing  so,  the  court  was  right  in  granting  a 
new  trial. 

Judgment  affirmed. 


COTHRAN  vs.  CUNOTNGHAM. 

It  is  admissible  for  indorsers  of  a  promissory  note  to  prove  that  they 
were  entitled  to  notice  of  demand  of  payment  and  refusal  to  pay  by 
giving  evidence  that  the  note  on  Vhich  the  endorsement  was 
made,  was  given  for  negotiation,  or  intended  to  be  negotiated  at  a 
bank,  or^that  it  was  deposited  in  a  bank  for  collection. 

Complaint,  in  Floyd  superior  court.  Tried  before 
Judge  Hammond,  February  Term,  1859. 

This  was  an  action  by  C.  F.  Cunningham,  as  endorsee, 
against  W.  S.  Cothran  &  Co.,  endorsers,  on  the  following 
promissory  note :         , 

$367  00.  Nov.  17,  1857.  . 

Thirty  days  after  date  we  promise  to  pay  to  the  order 
of  W.  8.  Cothran  &  Co.,  three  hundred  and  fifty-seven 
dollars,  value  received,  payable  at  the  office  of  W.-  E, 
Lucy  &  Co.,  at  Gadsden,  Ala. 

[Signed.]  W.  E.  LUCY  &  CO. 

Endorsed,  "W.  S.  Cothran  &  Co." 

W.  8.  Cothran,  one  of  the  defendants,  testified  that  he 
did  not  know  anything  about  the  endorsement  until  after 
the  note  became  due,  and  then  Pentecost,  (a  partner  and  a 
defendant,)  told  him  they  were  endorsers.  Did  not  know 
whether  Pentecost  was  in  Rome  at  the  date  of  the  note 
or  not — ^he  never  saw  the  note,  and  only  knows  what 
12 
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Pentecost  told  him.  They,  the  defendants,  have  agencies 
and  offices  in  Alabama — they  are  doing  a  steamboat  busi* 
ness  in  that  State — does  not  know  were  the  note  was 
endorsed — the  note  was  discounted  in  bank. 

The  jury  found  for  the  plaintiff,  and  defendant  moved 
for  a  new  trial,  which  the  court  overruled  and  defendants 
excepted. 

D.  S.  Printup,  for  plaintiffs  in  error. 

Underwood  &  Smith,  contra. 

By  the  Court, — McDonald,  J.,  delivering  the  opinion. 

Indorsers  of  promissory  notes  given  for  negotiation,  or 
intended  to  be  negotiated  at  any  chartered  bank,  or  de- 
posited in  any  chartered  bank  for  collection,  are  entitled 
to  notice  of  the  demand  and  non-payment  of  said  notes 
before  they  are  liable  on  their  endorsements.  Cobb's  new 
Dig.,  594.  The  note*  sued  on  'is  not  payable  at  a  bunk, 
and  it  does  not  appear  on  its  face  that  it  was  given  for 
neijotiation,  or  intended  to  be  negotiated  at  a  chartered 
bank,  or  that  it  was  deposited  in  such  bank  for  collection. 
But,  notwithstanding  it  does  not  so  appear  on  the  note, 
the  indorsers  are  not  precluded  from  shewing  it.  If  a 
promissory  note  be  negotiated  at  a  bank,  it  is  some  evi- 
dence that  it  was  intended  to  be  negotiated  there,  and 
evidence  that  it  was  so  negotiated  ought  to  be  adniitted, 
that  the  jury  may  consider  it.  But  it  is  by  no  means  con- 
clusive evidence  that  it  was  intended  to  be  ncgotiatt^d  at 
the  bank  where  it  was  made  and  endorsed,  but  is  cer- 
tainly testimony  tl)at  ought  to  be  considered  in  trying  that 
issue.  If,  in  addition  to  evidence  that  the  note  was  nego- 
tiated at  bank,  it  be  proved  that  it  was  ncgotiate<l  in 
renewal  of  a  note  which  had  been  given  by  the  makers  to 
the  bank,  the  presumption  would  be  very  much  strength- 
ened, if  it  would  not  become  a  conclusive  one,  that  it  was 
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given  for  negotiation  at  the  bank.  It  would  be  difficult 
to  resist  the  conclusion  that  such  was  the  fact.  If  the 
note  was  not,  in  fact,  negotiated  at  the  bank,  but  was 
deposited  there  for  collection,  then  the  endorsers  were 
entitled  to  notice.  We  think  the  court  below  erred  in 
rejecting  this  evidence;  and,  inasmuch  as  the  alleged 
error  of  the  court. in  ruling  it  out,  is  made  the  first  ground 
in  the  motion  for  a  new  trial,  it  is  our  judgment  that  the 
court  ought  to  have  granted  it. 

It  was  no  defence  that  the  plaintiffs  in  error  were  ac- 
commodation endorsers.  Bills  of  exchange  and  prortiis- 
sory  notes  are  an  exception  to  the  rule  which  requires  a 
consideration  to  give  validity  to  a  contract ;  and  if  the 
plaii>tiffs  in  error  desired  to  avail  themselves  of  the  laches 
of  the  holders  in  suing,  they  ought  to  have  given  notice 
to  sue.  Without  this  notice,  they  run  the  risk  of  tlie 
insolvency  of  the  makers.  If  they  wished  to  have  avoid- 
ed risk,  they  should  have  given  the  notice  or  paid  the 
note,  and  sued  on  it  themselves.  There  was  no  error  in 
the  rejection  of  Sloan's  evidence,  therefore. 

Under  the  evidence,  the  contract  was  presyrnptiicly 
made  in  Georgia. 

As  the  law  was  expounded  by  the  presiding  judge,  in 
exeliMling  evidence  offered  by  plaintifts  in  error,  the  ver- 
dict was  not  subject  to  the  objection  made  iii  the  fourth 
ground  in  the  motion  for  a  new  trial. 

The  principle  involved  in  the  fifth  ground  in  the  mo- 
tion for  a  new  trial,  depends  so  much  upon  the  quesiion, 
how  the  jury  should  find  the  facts  whirh  would  rnuko  a 
notice  necessary,  we  forbear  to  pass  upon  it.  If  demand 
and  notice  be  necessary  to  render  the  iiidorsers  liable,  we 
will  say  that  there  must  be  a  legal  demand. 

As  the  law  was  expounded  in  the  court  below,  the  ver- 
dict conformed  to  it.  We  cannot  assume  facts  to  oxi^t 
which  were  proposed  to  be  proven,  but  not  admitted  by 
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the  court,  and  upon  that  presumption,  declare  that  the 
verdict  was  contrary  to  law. 

"We  see  no  error  in  the  admission  of  the  evidence  of 
Col.  Wade  S.  Cothran.  He  disclaims  all  knowledge  of 
the  time  at  which  the  endorsement  was  made. 

What  we  have  said  on  other  grounds  embraced  in  the 
motion  for  a  new  trial,  disposes  of  the  8th  and  9th  grounds 
in  that  motion. 

For  the  reasons  wei  have  assigned,  we  reverse  the  judg- 
ment of  the  court  below  and  order  a  new  trial. 

Judgment  reversed. 


WESTERN'  k  ATLANTIC  R.  ROAD  V3.  CARLTON. 

1.  The  jur}'  are  to  determine  on  the  credit  they  will  give  a  witness, 
who  has  been  impeached  on  one  side  for  want  of  character,  but  who 
has  been  supported  on  the  other  by  counter  proof.  That  the  jury 
believed  him  is  no  ground  to  set  aside  a  verdict  as  being  agaiust 
evidence. 

2.  When  the  State  engaged  in  the  carrying  business  on  the  "W.'k  A. 
Rail  Road,  it  assumed  the  obligations  and  liabilities  incident  to  that 
busineHs  when  carried  on  by  individuals,  and  subject  to  the  remedies 
by  suit  against  the  superintendent  of  the  road,  when  the  claim  cannot 
be  otherwise  adjusted. 

.3.  The  plaintiff,  in  a  suit  against  the  superintendent  of  the  road  is  not 
restricted  to  the  amount  claimed  when  he  presented  Ins  account  to 
that  officer  for  settlement.  As  in  other  cases  he  recovers  according 
to  his  proofs  under  the  law. 

Case,  in  Fulton    superior  court.     Tried  before  Judge 
Bull,  at  October  Term,  1858. 

The  facts  of  this  case,  and  the  points  adjudicated,  will 
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suflSciently  appear  from  the  following  opinion  of  the  courtt 
pronounced  by  Judge  McDonald. 

OvERBY  k  Bleckley,  for  plaintiff  in  error. 

J.  M.  &  W.  L.  Calhoun,  contra. 

By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

Charles  W.  Carlton  instituted  a  suit  in  the  superior 
court  of  Fulton  county,  against  the  superintendent  of  the 
Western  k  Atlantic  Rail  Road,  for  the  recovery  of  dama- 
ges done  to  a  lot  of  hogs  freighted  by  the  plaintiff  on  the 
cars  running  on  that  road.  The  jury  on  th^  trial  ren- 
dered a  verdict  for  the  plaintiff  for  two  thousand  dollars. 
The  defendant  moved  for  a  new  trial,  on  five  grounds^ 
to-wit : 

1.  Because  the  verdict  of  the  jury  was  contrary  to  the 
evidence,  and  strongly  and  decidedly  against  the  weight 
of  evidence. 

2.  Because  the  court  erred  in  charging  the  jury  that 
the  State  was  bound  to  keep  enough  cars  on  hand  in  good 
order  to  do  the  business  on  the  road,  with  reasonable  dis- 
patch, and  that  if  the  plaintiff  was  damaged  by  reason  of 
a  car  having  failed,  or  given  out  while  on  the  trip,  the 
plaintiff  must  recover. 

3.  Because  the  court  erred  in  charging  the  jury  that  in 
assessing  damages  they  might  find  the  highest  or  lowest 
amount  proved,  or  any  intermediate  amount. 

4.  Because  the  court  erred  in  refusing  to  charge  the 
jury  as  requested  by  defendant's  counsel,  that  the  plain- 
tiff could  recover  no  greater  amount  in  this  case,  than  he 
claimed  at  the  time  of  making  his  demand  of  the  super- 
intendent. 

5.  The  verdict  was  for  a  larger  amount  tlian  that  so 
demanded* 
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The  court  overruled  the  motion  and  the  defendant 
excepted. 

1.  The  only  principle  on  which  the  plaintiff  in  error 
proposed  to  sustain  the  first  ground  in  the  motion  for  a 
new  trial  was,  that  Price,  a  principal  witness  for  the 
plaintiff  below,  was  discredited.  There  were  many  wit- 
nesses to  impeach,  and  many  to  sustain  his  credit ;  whether 
the  jury  would  believe  him  was  for  their  determination 
upon  the  evidence  submitted. 

If  they  gave  him  credit  we  cannot  say  that  they  were 
wrong. 

2.  In  support  of  the  second  ground  in  the  motion,  it  is 
insisted  that  the  State  is  not  a  common  carrier,  and  is  not 
subject,  to  the  rules  of  law  which  apply  to  common  carri- 
ers. When  a  State  embarks  iti  an  enterprise  which  is 
usually  carried  on  by  individual  persons  or  companies,  it 
voluntarily  waives  its  sovereign  character  and  is  subject 
to  like  regulation  with  persons  engaged  in  the  same  call- 
ing. Bat,  if  under  such  regulatio  ns  citizens  acquire  rights 
for  wrongs  or  injuries  sustained  at  the  hands  of  the  agents 
of  the  State,  in  conducting  the  business  in 'which  the 
State  may  have  embarked,  there  may  be,  ordinarily,  a 
difficulty  in  regard  to  the  remedy  to  which  the  injured 
party  might  be  entitled.  In  such  cases  in  England,  the 
King  is]petitioned  in  his  court  of  chancery,  and  the  chau- 
cellqf  administers  right  as  a  matter  of  grace,  not  by  com- 
pulsion. Here  the  usual  course  pursued  by  the  citizen, 
has  been  to  petition  the  Legislature ;  and  that  has  been 
the  resort  when  no  other  remedy  haabeen  provided.  The 
Legislature,  however,  has  wisely  and  justly  provided  a 
remedy  for  persons  having  claims  against  the  Western  k 
Atlantic  Kail  Road.  They  may  present  them  for  settle- 
ment to  the  superintendent  of  the  Rail  Road.  If  a  dis- 
pute should  arise  concerning  any  claim  which  cannot  be 
amicably  settled,  a  claimant  may  bring  suit  against  the 
superintendent  of  the  Rail  Road.    We  think,  then,  that 


ATLAI^A,  MARCH  TERM,  1859.  188 

JohnsoD  VB. Martin. 

the  State  engaging  in  the  carrying  business,  assumes  the 
obligations  and  liabilities  incident  to  that  business  when 
carried  on  by  individuals,  and  the  remedy  is  by  suit 
against. the  superintendent  of  the  road  when  the  claim 
cannot  be  adjusted  without. 

The  third  ground  in  the  motion  is  abandoned  by  the 
plaintiff  in  error  in  this  court. 

3.  The  refusal  of  the  court  below  to  charge  the  jury,  at 
the  request  of  defendant's  counsel,  that  the  plaintiff  can 
recover  no  greater  amount  in  this  case  than  he  claimed 
at  the  time  of  making  the  demand  of  the  superintendent, 
is  made  the  fourth  ground  in  the  motion  for  a  new  trial ; 
and  the  fifth  ground  is,  that  the  verdict  was  for  a  larger 
amount  than  was  demanded.  We  think  that  there  was 
no  error  in  refusing  a  new  trial  on  these  grounds.  At  the 
time  the  injured  plaintiff  asked  a  settlement,  he  may  not 
have  been  apprised  of  the  extent  of  his  loss  ;  and  if  he 
was,  he  might  have  been  satisfied  with  a  less  sum,  pro- 
vided he  could  obtain  a  settlement  without  expense  and 
trouble.  We  know  of  no  foundation  in  reason,  justice  or 
principle,  for  the  support  of  the  position.  If  a  person 
having  a  claim  against  the  road,  and  a  settlement  is  refused 
him  on  demand,  he  may  sue,  and  the  suit  in  such  case, 
must,  like  all  others,  be  determined  upon  the  evidence 
submitted  by  the  parties  aud  the  law  applicable  to  it. 

Judgment  affirmed. 


JOHNSON  vs.  MARTIN. 

r- 

In  a  showing  for  a  continuance  by  a  defendant,  he  swore  that  he 
expected  to  prove  by  an  absent  witness  that  he  had  turned  over 
Qot^B  to  the  plaintiflTs  agent,  which  that  agent  **  was  to  apply  to  the 
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note  sued  on."  Held,  That  this  meant,  that  the  notes  were  received 
in  payment  of  the  note  sued  on  ;  and,  therefore,  that  the  showing  was 
sufficient. 

Assumpsit,  from  Spalding  county.  Tried  before  Judge 
Cabaniss,  at  November  Term,  1858. 

Upon  this  case  being  called  for  trial,  the  defendant 
moved  for  a  continuance,  and  in  support  of  his  motion 
submitted  the  following  affidavit : 

"Georgia,  '  1  He,  the  defendant,  states  that  he 
Spaulding  County,  /has  two  witnesses  in  said  case  who 
are  absent,  without  his  procurement  or  consent,  namely: 
W.  U.  Phillips,  and  M.  M.Lockhart;  thatW.  R.  Phillips 
has  been  subpoened,  and  that  he  resides  in  the  county  of 
Spaulding — that  he  expects  to  prove  by  him,  that  Egbert 
Daniel  was  the  agent  of  the  plaintiff",  and  as  such  agent  of 
the  plaintiff,  received  from  the  defendant  notes  to  the 
aniount  of  about  five  hundred  and  fifty-eight  dollars, 
which  he  was  to  apply  to  the  note  sued  on  by  the  plain- 
tiff in  this  case,  which  this  defendant  relies  on  in  his 
defence  as  payment  to  that  extent  of  said  note.  That  he 
expected  to  prove  by  Lockhart  the  admission  of  said  agent, 
that  he  had  received  said  notes  from  this  defendant — 
that  said  Lockhart  from  the  best  of  defendant's  informa- 
tion and  belief,  now  resides  in  the  State  of  Alabama ;  and 
that  he  has  so  recently  left  this  State  that  it  has  not  been 
in  defendant's  power  to  take  his  depositions — that  he 
endeavored  to  take  them,  but  could  not  get  the  interrog- 
atories crossed  in  another  case  in  which  said  Daniel  was  a 
party." 

The  court  refused  the  motion  for  a  continuance,  on  the 
ground  that  the  affidavit  did  not  specify  what  particular 
notes  had  been  received  by  plaintift'*8  agent,  nor  the 
amount  due  thereon,  nor  was  it  stated  that  defendant 
expected  to  prove  that  said  notes  had  been  collected,  and 
that  he  was  entitled  to  credit  for  the  amount  thus  col- 
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lected.  And  plaintiff  was  allowed  to  take  a  verdict  for 
the  full  amount  sued  for.  Whereupon  couusel  for  defend- 
ant excepted,  and  assigned  said  decision  as  error. 

Alford,  and  Beck,  for  plaintiff  in  error. 

Daniel  &  Dismuke,  and  Peeples  &  Cabaniss,  contra. 
By  the  Court. — ^Bennino,  J.,  delivering  the  opinion. 

Was  the  court  below  right  in  refusing  the  continuance? 

That  depends  on  this — was  the  matter  which  the  de- 
fendant, the  party  moving  for  the  continuance,  expected 
to  prove  by  either  of  the  absent  witnesses,  pertinent  to 
any  of  the  issues  ? 

Among  the  issues  was,  it  seems,  one  on  a  plea  of  pay- 
ment, and  one  on  a  plea  of  set-off. 

The  matter  which  the  defendant  in  the  case,  Johnson, 
expected  to  prove  by  Phillips,  was  what  is  expressed  in 
the  following  wordfa  of  his  affidavit,  viz  :  "  That  Egbert 
P.  Daniel  was  the  agent  of  the  plaintiff,  and  as  such  agent 
of  the  plaintiff,  received  from  the  defendant  notes  to  the 
amounts  of  ftbont  five  hundred  and  fifty-eight  dollars, 
which  he  was  to  apply  to  the  note  sued  on  by  the  plain- 
tiff in  this  case,  which  the  defendant  relies  on  in  his  de- 
fence, as  payment  to  that  extent." 

As  we  interpret  these  words,  the  meaning  is,  that  the 
"  notes"  turned  over,  were  to  go  in  payment  of  the  note 
sued  on.  It  is  not  said  that  the  proceeds  of  the  notes  were 
to  be  applied  to  the  payment  of  the  note  sued  on,  but 
that  the  notes  themselves  were  to  be  so  applied. 

And  if  the  notes  were  to  be  applied  in  payment,  there 
was  a  payment  by  them,  to  the  extent  of  what  they 
amounted  to ;  or  a  right  to  sef  them  off  against  the  note 
sued  on. 

Consequently,  this  matter  was  pertinent  to  one,  if  not 
to  both  of  the  issues  aforesaid. 
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And  we  think  that  the  matter  was  set  forth  in  the  show- 
ing for  the  continuance,  with  sufficient  certainty.  The 
evidence,  if  it  had  been  present,  would  have  had  suffi- 
cient certainty  about  it,  to  require  its  admission. 

We  think,  then,  that  the  court  below  was  7iol  right  in 
refusing  the  continuance. 

Judgment  reversed. 


GRICE  vs.  GRAHAM. 

1.  If  one  of  the  grounds  on  which  anew  trial  is  moved,  is  that  the  verdict 
of  the  jury  is  contrary  to  the  charge  of  the  court,  and  the  charge  lb 
not  sent  up,  that  ground  will  not  be  considered.  % 

2.  The  verdict  of  the  jury  not  being  contrary  to  the  weight  of  evi- 
dence, a  new  trial  will  not  be  granted. 

* 

Case,  in  Carroll  superior  court.  Tried  before  Judge 
Hammond,  October  Term,  1858.  ,   ,        , 

This  was  an  action  by  Graham  against  Grice,  for  mali- 
ciously and  illegally  suing  out  an  attachment  against 
plaintiff,  and  seizing  his  horses  and  buggies,  whereby  he 
was  damaged  to  the  amount  of  three  hundred  dollars. 

The  jury  found  for  the  plaintiff*  thirty-five  dollars,  and 
defendant  moved  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence,  and  the  charge 
of  the  court.  The  court  overruled  the  motion  for  a  new 
trial,  and  defendant  excepted. 

Burke  &  Black,  for  plaintiff' in  error. 

Merrill,  contra. 
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By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

This  was  an  action  on  the  case  for  wilfully  suing  out 
an  attachment  against  the  plaintiff,  and  seizing  his  prop- 
erty thereon.  The  witnesses  testified  to  rumors  that  the 
plaintiff  had  run  away,  but  no  facts  were  testified  to 
which  would  support  the  rumors.  He  left  home  to  carry 
his  sister-in-law  to  Alabama,  and  it  seems  that  he  was  the 
owner  of  a  livery  stable  and  stock,  horses  and  buggies 
which  he  left  behind  him.  The  evidence  shows  that  the 
defendant  dismissed  his  attachments  after  the  plaintiff 
came  home  and  defended.  The  plaintiff  proved  expenses 
to  which  he  had  been  put  in  consequence  of  the  suing  out 
the  attachment,  &c.,  &c.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  evi- 
dence, the  weight  of  the  evidence  and  the  charge  of  the 
court.  The  court  below  refused  a  new  trial,. and  the 
judgment  refusing  it  is  assigned  as  error.  The  charge  of 
the  court  to  the  jury  is  not  sent  up  in  the  record,  and  that 
ground  cannot,  therefore  be  considered. 

The  jury  were  warranted  by  the  evidence  in  finding 
that  the  attachment  had  been  wrongfully  issued  and  lev- 
ied on  the  property  of  the  plaintiff,  and  the  damages 
found  are  moderate  enough.  The  defendant  ought  to  be 
well  satisfied  that  a  larger  verdict  was  not  rendered  against 
him. 

Judgment  affirmed. 
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CLOPTON"  vs.  NORRIS. 

An  attorney  not  feerl  in  the  case  maybe  employed  to  execute  a  co*rami8- 
sion  to  take  the  deposition  of  witnesses  ;  and  if  the  witness  exam- 
ined in  reply  to  a  question,  "who  are  present  at  the  execution  of 
those  interrogatories,  and  who  of  them  is  feed  counsel  or  agent  for 
plaintiflF  in  taking  them  ?"  says  that  "no  one  is  present  but  the  com- 
missioners and  myself,"  the  answer  is  full  and  sufficient  for  the  ob- 
jects contemplated  by  the  party  asking  the  question.  , 

Case,  for  false  and  deceitful  warranty  of  soundness  of 
slave,  in  Polk  superior  court.  Tried  before  Judge  Ham- 
mond, April  adjourned  Term,  1858. 

This  was  an  action  on  the  case  brought  by  Joseph  M. 
Norris  against  David  Clopton,  for  the  recovery  of  dama- 
ges for  falsely  and  deceitfully  warranting  a  negro  woman 
8old  by  defendant  to  plaintiff  to  be  sound. 

At  the  trial,  a  great  deal  of  evidence  was  offered  on 
both  sides,  but  the  only  errors  assigned  were  the  admis- 
sion by  the  court  of  the  testimony  of  two  witnesses,  on 
the  part  of  the  plaintiff,  to-wit : 

1.  The  depositions  of  Charles  S.  Harrison,  to  the  read- 
ing of  which  defendant's  counsel  objected^  on  the  ground 
that  W.  N.  Hutchins,  one  of  the  commissioners  who  exe- 
cuted the  commission  to  take  the  depositions  of  this  wit- 
ness, was  an  attorney  at  law,  and  paid  by  the  plaintiff'  to 
take  said  depositions ;  which  objection  the  court  overruled, 
and  defendant  excepted. 

2.  The  depositions  of  George  N.  Lloyd,  to  the  reading 
of  which  defendant  objected,  on  the  ground  that  the  wit- 
ness had  not  answered  the  last  interrogatory,  which  was, 
"who  are  present  at  the  execution  of  these  interrogato- 
ries, and  who  of  them  is  the  feed  agent  or  attorney  for 
plaintiff  in  taking  them  V    To  which  witness  answered, 
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"No  one  is  present  but  the  commissioners  and  myself." 
The  court  overruled  the  objection  and  allowed  the  depo- 
sitions to  be  read,  and  counsel  for  defendant  excpted. 

The  jury  found  for  the  plaintiff,  $792  60. 

Whereupon  defendant's  counsel  tendered  their  bill  of 
exceptions,  assigning  the  foregoing  decisions  as  error. 

CflisoLM  &  Waddel,  and  John  A.  Jones,  for  plaintiff  in 
error. 

Shropshire,  contra, 

By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

There  is  no  rule  of  law  which  prohibits  a  party  to  a  suit 
from  employing  an  attorney  to  execute  a  commission  to 
take  the  depositions  of  witnesses.  An  attorney  retained 
in  the  cause  cannot  aid  as  commissioner  or  be  present  at 
the  execution  of  the  interrogatories. 

To  a  question  propounded  to  a  witness,  "who  are  pres- 
ent at  the  execution  of  these  interrogatories,  and  who  of 
them  is  the  feed  counsel  or  agent  for  plaintiff  in  taking 
them  ?"  he  answered,  "no  one  is  present  but  the  commis- 
sioners and  myself." 

The  defendant  objected  to  the  reading  of  the  evidence 
given  by  this  witness,  on  the  grotind  that  he  had  not  fully 
answered  that  question.  We  think  the  answer  was  quite 
sufficient.  If  the  commissioners  had  both  been  paid  for 
their  trouble  in  taking  them,  that  would  not  have  disquali- 
fied  them.  Of  what  profit  to  the  defendant  would  a  fuller 
answer  have  been  ?    None  at  all. 

The  question  was  not  what  counsel  employed  in  the 
case  took  the  interrogatories,  but  what  counsel  or  agent 
was  employed  to  take  them  ?  If  commissioners  are  paid 
merely  for  the  time  and  trouble  of  executing  the  commis- 
sion, and  are  not  employed  to  be  paid  on  condition  the 
evidence  benefits  the  party,  or  on  any  such  unjust  and  ne- 
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farioiis  stipulation  or  understanding,  there  can  be  no  ob- 
jection to  the  evidence  taken  by  him  on  the  ground  that 
he  was  paid  for  that  service. 

Jadgment  affinned* 


MOSELY  vs.  THE  STATE  OP  GEORGIA. 

To  constitute  the  offence  of  maHcious  niechief  under  our  Code,  it  is 
not  necessary  to  prove  actual  ill-will  or  resentment  towards  the  owner 
or  possessor  of  the  property.  If  the  act  be  done^  wantonly  and 
recklessly,  or  under  circunstances  which  bespeak  a  mind  prompt 
and  disposed  to  the  commission  of  mischief,  it  is  sufficient. 

Indictment,  from  Gordon  county.  Tried  before  Judge 
Trippe,  at  October  Term,  1858. 

Henry  Mosely,  the  plain tift'  in  error,  was  indicted  for 
malicious  mischief. 

Upon  the  trial,  Benjamin  A.  Rollins,  on  the  part  of  the 
State,  testified  that  four  of  his  cows  were  shot;  he  went 
up  to  where  defendant  lived  and  asked  him  if  he  shot 
them  ;  defendant  replied  that  he  did  shoot  them,  and  he 
had  plenty  of  money  to  pay  for  them,  if  they  died;  that 
he  shot  them  with  peas,  then  with  small  shot,  and  then 
with  large  shot.  There  was  no  ill-will  between  w-itnesa 
and  defendant,  and  they  were  friendly  before  defendant 
shot  his  cows.  When  he  saw  the  cows  after  they  were 
diot,  they  were  a  short  distance  from  the  mill  where  de- 
fendant lived ;  that  one  of  the  cows  died  in  eight  days 
after  she  was  shot,  and  another  died  from  the  effects  of 
the  shooting  afterwards. 


ATLANTA,  MARCH  TERM,  1859.  191 


Mosely  vs.  the  8tate  of  Georgia. 


The  testimoDy  here  closed,  and  the  court  charged  the 
jurj%that  it  was  not  necessary  that  defendant  should  have 
entertained  ill-will  or  malice  towards  the  owner  of  the 
property,  or  should  have  intended  to  injure  the  owner,  to 
constitute  the  offense. of  malicious  mischief;  that  if  the 
jury  believe  that  the  defendant  shot  the  cows  .wantonly 
and  recklessly,  the  law  will  presume  malice,  whether  he 
intended  any  iiijury  or  not. 

To  this  charge  defendant  excepted. 

The  jury  found  the  defendant  guilty;  whereupon  his 
counsel  moved  for  a  new  trial,  upon  the  grounds: 

Ist.  Because  the  verdict  is  contrary  to  law  ; 

2d.  Because  the  verdict  is  contrary  to  evidence  and 
without  evidence ; 

3d.  Because  the  verdict  is  strongly  and  decidedly  against 
the  weiglit  of  evidence ; 

4th.   Because  the  court  erred  in  its  charge  to  the  jury. 

The  motion  for  a  new  trial  was  overruled,  and  defend- 
ant excepted. 

J.  W.  II.  Underwood  and  W.  F.  Wofford,  for  plain- 
tiff in  error. 

Sol.  Gen.  Johnson,  contra. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

TVas  the  charge  of  the  court  in  this  case  right,  namely: 
that  "if  the  defendant  wantonly  and  recklessly  shot  the 
cattle  of  the  prosecutor,  the  law  will  imply  malice,  whether 
he  intended  any  injuiy  to  the  owner  or  not?" 

For  aught  that  appears  in  the 'evidence,  the  shooting 
was  without  provocation  or  excuse.  Rollins  found  his 
cattle  shot,  near  the  mill  of  the  defendant;  he  asked  de- 
fendant if  he  did  it;  he  said  he  did,  and  that  he  had  a 
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plenty  of  money  to  pay  for  them  if  they  died.     Two  of 
them  did  die. 

To  constitnte  the  crime  of  malicious  prosecution  nnder 
our  Code,  it  is  not  necessary  to  prove  actual  ill-will  or  re- 
sentment towards  the  ownerorpossessor  of  the  property; 
but  if  the  act  be  done  under  circumstances  which  bespeak 
a  mind  prompt  and  disposed  to  the  commission  of  mis- 
chief— or,  in  the  language  of  the  court,  "wantonly  and 
recklessly,"  it  is  sufficient.  Injuries  inflicted  on  personal 
property  in  a  passion,  6r  under  reasonable  provocation, 
stand  perhaps  upon  a  diflferent  footing. 

Judgment  affirmed. 


CARNES  vs.  THE  STATE  OF  GEORGIA. 

A  new  trial  will  not  be  granted  in  &  criminal  cause,  on  the  ground  that 
the  verdict  of  the  jury  is  contrary  to  law,  the  charge  of  the  court, 
-evidence  and  without  evidence,  if  the  court  below  has  clmrged  the 
jury  fully  and  correctly  on  the  law,  and  the  evidence  has  been  fully 
submitted  to  the  jury,  and  there  was  some  evidence  to  support  the 
verdict,  and  the  presiding  judge  has  refused  to  grant  a  new  trial. 

Indictment  for  Riot,  from  Milton  county.  Tried  before 
Judge  RrcB,»at  November  Term,  1858. 

Lewis  Tucker,  Asberrj'  Games,  Amos  Chapman,  Toll- 
ver  Bettis,  and  James  Pettit  were  indicted  for  a  riot 

The  jury  found  Games,  Bettis  and  Tucker  guilty  ;  and 
acquitted  Pettit.  Games  moved  for  a  new  trial  on  the 
following  grounds : 

Ist.  Because  the  verdict  of  the  jury  was  contrary  to 
law; 
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2d.  Because  the  verdict  was  contrary  to  evidence  and 
without  evidence ; 

3d.  Secaase  the  jary  found  contraiy  to  the  charge  of 
the  court. 

The  court  overruled  the  motion  for  a  new  trial,  and 
counsel  for  Oarne»  excepted. 

J.  B.  Brown,  for  plaintiff  in  error. 

SoxiciTOR  General,  contra. 

By  the  court — McDonald,  J.,  del\vering  the  opinion. 

The  court  beloW refused  the  motion  foranew  trial,  and 
his  judgment  is  excepted  to. 

All  the  grounds  in  the  motion  for  a  new  trial  may  be 
considered  together. 

Riot  is  the  doing,  by  two  or  more  persons,  either  with 
or  vrithout  a  common  cause  of  quarrel,  an  unlawful  act  of 
violence  or  any  other  act  in  a  violent  or  tumultuous  man- 
ner.-T^Cobb,  811.  To  constitute  a  riot,  it  is  not  neceslsary 
that  the  act  done  by  the  parties  should  in  itself  be  unlaw- 
ful. If  it  be  done' in  a  violent  and  tumultuous  manner^ 
the  offence  is  complete. 

The  evidence  in  this  case  shQws  that  there  was  a  kind 
of  general  fight.  A  part  of  the  testimony  shows  great 
forbearance  on  the  part  of  the  plaintiff*  in  error,  and  re- 
luctance to  enter  into  it,  aifd  would  seem  to  make  out  a 
case  bordering  on  justification  so  far  as  hi^  particular  fight 
was  concenied,  while  other  parts  of  it  show  that  he  was 
not  without  blame.  One  of  the  witnesses  testified  that 
he  Hood  up  to  Chapman,  and  that  they  stood  up  to  each 
other. 

The  presiding  judge  presented  the  law  very  fairly  to 
the  jury.  He  charged  them  that  if  either  of  the  defend- 
ants did  itothing  more  than  defend  himself,  he  had  a  right 
18 
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to  do  that ;  and  if  sach  insolence,  by  words,  was  used  to- 
wards either  defendant  on  trial,  as  in  their  opinion  wonld 
justify  an  assault,  if  be  chastised  the  assailant  reasonably, 
he  ought  to  be  acquitted. 

In  criminal  cases  jurors  are  judges  of  the  law  as  well  as 
the  fact.  They  have,  upon  a  full  charge  upon  the  law  of 
the  case  by  the  court,  and  upon  hearing  all  the  evidence, 
found  the  law  and  the  facts  against  the  plaintiff  in  error: 
the  judge  who  heard  the  cause  refused  to  grant  a  new  trial. 
There  is  some  evidence  to  sustain  the  verdict,  and  we  will 
not,  in  such  a  case,  disturb  the  judgment  of  the  court 
below.  Judgnient  affirmed. 


WEATHERFORD  vs.  SHEGAG  bt  al. 

1.  Wlien  an  act  is-directed  tp  be  done  at  a  particular  term  of  the  court, 
the  Hession  t>f  which  is  pf evented  by  providential  cause,  the  act  roaj 
be  done  at  the  next  ensnin^'term. 

2.  Where  bait  process  is  sued  out,  under  the  aVt  of  1857,  it  is  not  ne- 
cessary that  the  sum  sworu  to  should  be  endorsed  upon  the  declar* 

ation  wiieu  filed.  * 

■f 

B:ul  Process,  from  Chattooga  coqnty.   .Decision  by 
Judge  Orook^  at  March  Term,  1859.. 

* 
Weather{()rd  sued  but  bail  process  against  Shegag  and 

anotlier,  under  the  provisions  of  tbe  act  of  1867,  allowing 

process  alone  to  issue  on  the  affidavit,  and  providing  for 

filing  the  declaration  at  the  term  of  the  court  to  which 

the  process  is  returnable.     The  process  was  returnable  to 

September  Term,  1858^ of  Chattooga  superior  court,  which 

terca  W9^  uot  helfl,  owlugto  the  prevalence  of  small  pox 
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in  the  vidnitj  ;•  and  the  court  was  adjourned  by  order  of 
the  judge  to  the  next  March  Term,  without  his  coming  to 
the  court. 

At  March  Term,  1869,  dofendante  moved  to  discharge 
the  bail,  on  the  grounds :  ^ 

lat.  Because,  althobgh  the  sum,  sworn  to  was  endorsed 
on  the  process,  it  was  not  endorsed  on  the  petition  or  de- 
duration;  and 

2d.  Because  the  petition  was  not  filed  until  March 
Term,  1859,  of  the  superior  court  of  sdd  county,  although 
the  process  was  returnable  to  September  Terra,  1858. 

The  court  granted  the  motion  on  the  first  ground,  but 
refused  it  an  the  second;  To. which  decision  plaiptifi* ex- 
cepted. 

Taylor,  and  Walker,  for  plaintiff  in  error. 

DoDSON,  and  Glenn,  contra. 

m 

I 

jBy  the  OmrL — Lumpkin,  J.,  delivering  the  opinion^ 

Both  parties  except  in  this  case.  Bail  process  was  sued 
out  by  Weatherford,  under  the  act  of  1857,  {Pamplet 
Acts,  108;)  under  the  old  law  the  declaration  h&d  to  be 
niafle  out  and  filed  in  the  clerk's  ofljce  before  bail  process 
could  issue. — Cobb,  477.  But  the  act  of  1857  makes  it 
lawful  and  ftufficient  toserve-thedefendantwith  a  process 
and  copy  of  the  affidavit,  as  in  cases  of  bail  pending  tlie 
.action.  Aitd  at  the  term  to  which  said  process  is  return- 
able, the  plaintiff  js  required  fofile  his  decl.ai^tion  ;  and 
the  Bobsequent  proceedings  shall  be  as  in  other  casfes  of 
bail.  ^  • 

Two  questions  were  decided  by  the  cofirt: 
First. .  That  in  as  ranch  as  the  court  did  not  meet  at  the 
term  to  which  the  process  was  returnable,  owing  to  the 
existence  of  a  contagions  disease^  that  the  next  term  en- 


• 
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suing  was  the  appearance  term,  at  which  the  plaintiff  wa» 
allowed  to  file  his  writ ;  *and  we  affirm  this  rating,  whidi 
disposes  of  Shegag's  exception. 

The  court  secondly  held,  that  the  amount  sworn  to 
,  should  not  only  he  endorsed  on  the  process,  but  alsoopott 
the  petition  when  filed.  The  statute  does  not  require  this 
to  be  done ;  neither  does  the  act  regulating  baB^  pendenk 
liiCy  to  which  this  is  assimilated. — Cobb,  479. -  There  is  dq 
reason  why  it  should  be  done. 

We  are  compelled,  therefo-re,  to  reVerse  the  court  ttpon 

this  ground. 

Judgment  reversed. 


8ENTELL  AND  PTTRSELL  vs.  MITCHELL- 

-  # 

M.  agreed  with  S.  k  P.  to  sell  them  a  pair  of  mill  stones,  mill  irons,  and 
Charing,  and  to  put  up  the  machinery  for  $211^  payable  in  install* 
.  ments  at  a  future  day.  He  delivered  the  mill  stones  and  irons*,  but 
&iled  to  dd  anything  else,  under  the  agreement.  S.  &  P.  retained 
the  mill  stones  and, irons.  Before  the, future  day,  M.  sued  them  oa 
an  acccAiuUf  for  the  noill  stoues,  irons  and  gearing.  Held,  that  the  ac- 
'  tion  liaty,  so  far  as  the  mill  stoiies  and  irons  were  concerned. 

Complatht,  from  Chattooga  county.  Tried  before  Judge 
Oeook,  at  March  Term,  1859.- 

This  was  complaint  dn  an  account  by  William  MttcheH 
against  Joseph  Sentell  and  Thproas  Pur8elI,for  two  hun- 
dred and  eleven  dollars.  The  bill  of  particulars  attach^ 
to  the  petition  was  a&  follows,  viz : 

Joseph  Sentell  k  Thomas  Pursell,  Dr* 

To  William  Mitchell.     . 
1956.  To  1  pair  mill  cooks,  mill  iron» and  gearing,  9211.00 
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The  defendtots  pleaded  the  general  issue,  breach  of 
warranty,  and  failure  of  consideration. 

Upon  the  trial,  plaintiff  proved  that  defendants  agreed 
to  pay  him  two  hundred  and  eleven  dollars  for  the  mill 
rocks,  iron  and  gearing;  that  the  plaintiff  was  to  set  np 
the  machinery,  and  that  defendents  were  to  pay  one  hun- 
dred dollars  on  the  25th  December^  1857,  and  the  balance 
25th  December,  1858. 

But  ^he  same  wituess  who  proved  the  above  facts  also 
testified  that  plaintiff  had  not  complied  with  his  p^rt  of 
the  contract.  Plaintiff  further  proved  that  tl^e  mill  rock« 
and  iron^  were  worth  forty  or  forty-five  dollars,  and  that 
they  wen^  into  the  possession  of  defendants.  Here  plain- 
tiff closed. 

The  action  was  commenced' 7th  February,  1851. 

Defendants  moved  to  disniiss  the  plaintiff's  suit,  on  the 
grounds :  '  .        ^ 

Ist.  That  the  contract  was  entire  and  mutual,  and  the 
plaintiff  not  having  performed  his  part  thereof,  covid  not 
maintain,  the  action. , 

2d.  That  the  action  was  prematurely  commenced,  no 
€au8e  of  action  existing  at  the  time  the  writ  was  filed,  tp- 
wit':  9th  February,  1857^  and  the  proof  showing  that 
the  first  installment  was  not  due  till  25th  December,  1857. 

The  eourt  refused  the  motion  to  disnEiiss,  and  defend^ts 
excepted.  , 

Plaintiff  then  moved  to  amend  hia  declaration,  by  in- 
serting a  quantum  merit  count;  defendant  objected  to  the 
amendment  The  court  granted  leave  to  attiend,  and  de- 
fendants excepted. 

The  jury  ibupd  for  the  plaintiff  twenty-five^dollars. 

Wbereapon  deiendants  tendered  tiieir  bill  of  except 
tions,  assigning  as  error  the  decisions  above  excepted  to. 

Jbssk  Am  GlfiNN,  for  pl^i^tiff  in  $itroT. 
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Wm.  H.  Dabnet,  contra. 

By  the  Court. — Benning,  J.,  delivering  the  opinion. 

Was  the  court  right  in  overrulii^gthe  motion  to  dismiss 
thesiiit? 

The  suit  was  fbasded  on  an  account — ^an  account  for 
goods  sold  and  delivered — not  on  any  special  contra'ct. 

The  prpof  showed  that  there  was  a  special  contract,  and 
that  the  contract  had  been  broken  by  MHchelt,  the  plain- 
tiff in  the  action,  T?o  be  more  particular,  the  proof 
showed  that  it  was  agreed  by  him  and  Sentell  &  Purseli, 
the  defendants  in  the  action,  that  he  was  to  furnish  them 
with  a  pair  of  mill  stones,  with  mill  irons  and  gearing, 
and  was  to  put  up  the  machinery ;  and  that  he  was  to  do 
all  this  for  $211,  of  which  $100  was  to  be  payable  On  the 
25th  December,  1^857,  and  $111  on  the  25th  December, 
1858.  ^  ' 

The  prodf  further  showed  that  Mitchell  had  furnished 
the  mill  stones  and  mill  irons,  but  had  failed  to  do  any« 
thing^  more  under. the  agreei^ent,. 

Jh is  being  the  sta^e  of  the  facts,  Seqtell  k  Purseli  had 
the  right  to  return  the  mill  stones  and  irons,  tind  to  repu- 
diate the  contract,  or  the  right  to  retain  the  niill  stones 
and  ironSj  on  paying  i6x  them  what  they  were  worth,  and 
to  sue  Mitchell  for  the  breach  of  his  contract ;  but  l;hey 
had  no  right  to  rotatnr  the  mill  stones  and  irons  without 
paying  for  them  what  they  were  worth.  They  Elected  to 
retain  the  mfil  stones  and  irons.  Consequently,  they  be- 
came liable  to  pay  Mitchell  for  them  what. they  were  rea* 
sonably  worth,  notwithstanding  that  hehiniself  was* guilty 
of  a  breach  of  the  contract.  And  if  they  were  under  this 
liability  to4iim,  it  was  of  course  his  right  to  sue  them  on 
the  liability.  And  that  is  all  that  he  has  done.  His  ac- 
tion is  on  this  liability;  not  buvthe  .special  contract.  It 
is  an  action  for  the  price  of  the  mill  stones,  tnill  irons  and 
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gearing,  as  goods  sold  and  delivered  generally.  His  proof 
establishes  the  sale  and  delivery  of  the  mill  stones  and 
mill  irons,  bat  not  of  the  gearing.  And,  therefore,  his 
proof  makes  out  his  case  only  to  a  partial  extent ;  but  to 
that  extent  it  does  make  it  ouL  True,  the  count  is  one 
corresponding  with  the  common  indebitatus  count  for  goods 
43old  and  46livered,  and  not  with  the  common  qiuintum, 
meruit  count ;.  but  the  difierence  between  these  two  counts 
is  m^erely  formal. 

These  things  being  so,  it  must  be  manifest  that  nothing 
drawn  from  the  special  contract  could  amount  to  an  ans- 
wer to  the  action.  And  yet  both  grounds  of  the  motion 
to  dismiss  the  action  were  drawn  from  the  contract.  They 
were^  that  by  the  contract,  Mitchell  was  to  do  certain 
things  which  he  had  failed  to  do,  and  by  the  contract,  no 
money  was  to  be  paid  him  until  a  day  that  had  not  ar^ 
rived  when  he  sued.  If  he  was  not  suing  on  the  contracti 
Jbut  on  a  right  derived  from  the  conduct  of  the  parties 
sued,  in  retaining  his  property,  it  is  plain  that  neither  of 
these  things  could  be  an  answer  to  his  suit. 

We  think,  then,  the  court  was  right  in  overruling  the 
motion  to  dismiss  the  action. 

It  is  useless  to  consider  the  question  as  to  the  allow- 
ance of  the  amendment,  the  action  being  good  without 

the  amendtuent. 

Judgment  affirmed. 


BROWN"  V8.  THE  STATE. 


1.  The  testimony  given  by  a  witness  on  the  trial  of  another  defendi^t 
in  tlie  same  iiidiotment,  cannot  be  read  to  the  wttnessi  on  the  trial 

r 

of  another  defendant,  to  refresh  his  memory  or  for  oth€fr  purpose. 
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2.  Witneas  called  by  one  party  and  sworn  but  not  examined,^ cannot 
be  cross-examined  by  the  other  party,  bat  that  party  may  call  and 
examine  him  as  his  own  witness,  and  ask  him  leading  questionsi  un- 
less he  shows  a  bias  against  the  parly  who  first  called  him,  or  'was 
sworn  by  mistake. 

3»  The  refusal  of  the  court  to  allow  a  witness  to  depose  whether  he 
heard  the  sheriff  called  on  to  arrest  the  defendanta,  for  that  they 
had  killed  the  deceased,  is  not  error. 

4.  presence  and  participation  in  the  act  of  killing  a  human  being,  is 
not  evidence  of  consent  and  concurrence  in  the  perpetration  of  the 
act,  by  a  defendant  charged  as  aiding  and  abetting  in  the  killing,  un«  ' 
less  he  had  a  felonious  design  or  participated  in  the  felonious  design 
of  the  person  killing. 

5«If  the  person  charged  with  murder  in  the  first  'degree,  commit  the 
assault  on  the  deceased  with. a  deadly  weapon,  but  his  intention  to 
assault  him  with  a  deadly  weapon  was  unknown  to  the  person 
charged  in  the  same  indictment  as  principal  in  the  second  degree  and 
he  intended  to  participate  in  an  assault  and  battery  only,  and  in  no 
design  to  kill,  he^s  guilty  of  manslaughter* only. 

6.  If  a  person  charged  in  an  indictment  as  principal  in^e.second  de. 
gree  is  connected  with  the  act  of  killing,  but  is  not  connected  with 
the  intention  to  kill,  and  does  not  know  that  the  person  killing  in. 
tended  to  use  a  deadly  weapon  in  making  the  assarult,  he  is  guilty 
of  manslaughter  ;  but  if  the  court  charged  the  jurytliat  his  being 
connected  with  the  act  of  killing  made  him  guilty  of  murder,  a  new 
trial  ought  to  be  granted  if  the  jury  convicted  him  of  manslaughter 
only. 

7.  If  a  charge  of  the  court  be  more  favorable  to  a  defendant  than^the 
evidence  would  warrant  it  is  no  ground  fbr  granting  a  new  trial. 

B.  If  there  be  nothing  in  the  evidence  to  call  for  a  charge*  of  the  court- 
on  the  law  of  involuntary  manslaughter,  it  is  not  error  in  the  court 
to  fail  to  give  it. 

9.  If  the  court  fail  or  omit  to  charge  the  jury  in  regard  to  any  par- 
ticnlar  point,  claimed  by  counsel  to  be  involved  in  the  cause,  and 
the  counsel  make  no  request  in  writing,  of  the  court  to  charge  tlie 
Jury  on  said  points,  they  must  be  held  to  have  been  satisfied  with 
the  charge  as  given. 

10.  Errors  complained  of  must  be  plainly  and  distinctly  set  forth  in 
the  bill  of  exceptions. 

11.  Principal  charged  with  murder  in  the  second  degree  may  be  put 
^n  his  trial  for  murder,  after  a  defendant  charged  as  principal 
in  the  first  degree,  has  heed  convicted  of  voluntary  jnanslatighter. 

12.  A  juror  Qjuinot  be  iillowed  to  impeach  his  own  verdict. 
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13*  New  trial  will  not  be  granted  merely  to  examine  a  witness  jfhb 
had  given  evidence  in  the  canse  on,  a  poiDt  on  which  he  could  give 
negative  evidence  only. 

14.  New  trial  will  not  be  granted  when  the  weight  of  evidence  sup- 
ports the  verdict. 

> 

Murder,  in  Spalding  superior  court.  Tried,  before 
Judge  Oabanibs, Term,  1858. 

The  plaintiff  in  error  was  indicted  for  the  murder  of 
Harvey  Williams,  as  principal  in  the  second  degree. 
At  the  conclusion  of  the  testimony,  the  court. charged 
the  jury  as  follows  ; 

Charge  of  the  Court 

The  court  charged  the  jury  as  follows :  The  defendant, 
David  Brown,  stands  indicted  as  principal  in  the  second 
degree  for  the  murder  of  William  H.  Williams ;  Shildrake 
Brown  is  charged  in  the  same  indictment,  as  principal  in 
the  first  degree ;  but  David  Brown  is  alone  on  trial  before 
you,  and  it  is  upon  his  guilt  or  innocence  that  you  are  to 
pass. 

In  criminal  cases  you  are  the  judges  of  the  law  as  well 
as  of  the  facts ;  it  is,  however,  the  duty  of  the  court  to 
explain  the  law-  to  you,  but  you  are  not  concluded  by  the 
opioipn  of  the  court  as  to  the  law  ;  but  it  is  yoi^r  province 
to  judge  of  that  as  well  as  the  iacts,  and  to  be  goveme4 
by  yourjudgment  in  one  case  as  iu  the  other.  The  de- 
fendant is  charged  with  the  crime  of  murder — he  is  pre* 
sumed  to  be  innocent  until  the  contrary  is  made  to  ap? 
pear;  it  is  incumbent  on  the  State  in  the  first  place  to 
prove  the  killing,  to  show  that  the  crime  has.  been  com- 
mitted as  chiu-ged'in  the  indictment,  and  to  show  that  the 
defendant  is  guilty  of  the  offence  with  which  h^  standi 
charged,  and  you  are  to  look  to  the  testimony  to  deter* 
mine  these  &ots.    If  thq  proof  is  sufficien^^  to  satisfy  yoQ 
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that  a  homicide  has  been  committed^  and  that  the  defen- 
dant was  concerned  and  participated  in  the  killing,  yon 
will  then  look  to  the  circumstances  which  have  been 
proved,  and  from  your  opinion  as  to  the  facts  in  proof  de- 
termine the  grade  of  the  homicide — whether  it  be  mur- 
der, manslaughter,  or  justifiable  homicide:  and  to  enable 
you  to  determine  as  to  the  grade  of  the  killing,  the  court 
will  read  to  you  from  the'penal  code  the  sections  applica- 
ble to  the  case  before  you.  (Here  the  court  read  various 
sections  of  the  penal  code.) 

You  will  in  the  fi4^t  place  enquire  if  the  circumstances 
in  proof  are  such  as  to  connect  the  defendant,  David 
Brown,  with  the  homicide  pf  the  deceased — if  he  was 
present,  aiding  and  abetting  the  perpetrators  of  the  act,  he 
is  in  law  equally  guilty  with  the  one  who  struck  the  mor- 
tal blow.  When  two  or  more  persons  are  engaged  in  the 
same  illegal  purpose^  any  act  done  by  one  of  the  party  in 
pursuance  of  that  purpose,  and  with  reference  to  it,  is  in 
contemplation  of  law  the  act  of  all;  and  proof  of  such 
act  is  evidence  against  any  or  either  of  the  others  wjio 
were  engaged  in  the  combination.  To'  make  oi^t  the 
guilt  of  the  principal  in  the  second  degree  it  must  appear 
that  he  aided  and  abetted  the  perpetrator  of  the  deed, 
and  that  he  gave  his  assent  to  the  commission  of  the 
crime*;  and  presence  with  participation  in  thea(;tcomrait- 
ted  is  evidence  from  which  the  jury  may  infer  consent  and 
concurrence. 

The  jury  must  look  to  the  circumstances  which  have 
been  proved,  and  from  these  circumstances  determine  the 
question  whether  the  defendant  aided,  abetted  or  partici- 
pated in  the  killing  6f  the  deceased.  If  he  did  not,  he- 
is  not  guilty  of  the  crime  charged,  and  must  be  acquitted. 

If  he  aided^and  abetted  and  participated  in  the  homi- 
cide, your  next  enquiry  will  he  as  to  the  grade  of  the  of- 
fence—whether the  fkcts  are  sufficient  to  bring  it  under 
the  definition  of  the  crime  of  murder ;  that  is,  whether 
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the  deceased  was  killed  with  malice  aforethought,  either 
expressed  or  implied.  No  case  of  homicide  can  be  a  case 
of  murder  if  it  is  not  accompanied  by  malice  aforethought, 
either  expressed  or  implied.  Express  malice  is  the  de* 
liberate  intention  to  take  away  the  life  of  a  fellow  crea- 
ture manifested  by  external  circumstances  capable  of 
proof.  If  express  malice  has  not  beeA  shown,  you  will 
look  to  the  facts  in  proof^  and  enquire  whether  they  imply 
malice.  Malice  shall  be  implied  when  no  considerable 
provocation  appears,  and  when  all  the  circumstances  of 
the  killing  bY\6w  an  abandoned  and  malignant  heart.  To 
rebut  the  presumption  of  malice  and  to  reduce  the  killing 
from  murder  to  manslaughter,  the  provocation  by  words, 
menaces,  threats,  or  contemptuous  gestures,  shall  in  no  case 
be  sufficient  to  free  the  person  killing  from  the  guilt  of 
murder.  And  if  life  be  taken  in  consequence  of  such 
provocation  by  words,  threats,  menaces  or  contemptuous 
gestures,  it  will  be  taken'under  circumstances  which  im- 
ply malice.  In  all  cases  of  homicide  in  which  the  provo- 
cation is  by  words,  threats,  menaces,  ot  contemptuous 
gestures^  the  oftence  is  not  reduced  from  murder  to  man- 
slaughter. But  where  there  is  some  actual  assault,  or 
some  considerable  provocation  other  than  provocation  by 
words,  threats,  menaces,  or  contempfoua  gestures,  the  of- 
fence may  be  reduced  from  murder  to  ma!>slaughter,  if 
there  is  not  sufficient  time  for  passion  to  cool  between  the 
assault  or  the  considerable  provocation,  and  the  killing. 
If  the  defendant  was  connected  with  the  killing  of  the  de- 
ceased, if  he  aided,  abetted,  and  participated  therein:  and 
if  he  received  no  plssault  from  the  deceased  or  no  consid- 
erable provocation,  the  law  in  such  a  case  implies  malice, 
and  he  is  guilty  of  the  highest  grade  of  homicide,  viz: 
murder.  You  will  look  to  the  evidence,  and  from  all  the 
facts  determine  this  question'.  But  if  the  facts  in  proof 
are  not  sufficient  tb  make  this  a  case  of  mufder,  then  ycm 
will  enquire  whether  it  is  manslaugbter.    Every  case  of 
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homicide  not  accompanied  by  malioe,  expressed,  or  ira* 
plied,  is  a  case  of  moBslaughter  or  justifiable  homicide. 
Manslaughter  differs  from  murder  in  the  Important  par* 
ticular  of  the  absence  of  malice^  ae  when  it  happens  in  a 
sadden  heat  of  passion — ^when  passion  has  obtained  domin- 
ion over  reason  and  the  gentler  feelings  of  the  heart 
Prom  a  respect  to  human  infirmities  the  law  in  stich  case 
mitigates  the  offence  and  reduces  it  from  murder  to  man* 
daughter.  Still  this  is  unlawful,  the  law.  not  permitting 
uny  man  to  avenge.his  own  wr6ngs  by  killing*  the  sup- 
posed offender  unless  in  a  case  of  great  emergency. 

There  miust  be  some  actual  assault  on  the  person  killing, 
or  an  attempt  by  the  person  killed,  or  some  considerable 
provocation  by  him  other  than  provation  by  words,  threats, 
menaces,  or  contemptuous  gestures,  and  the  killing  must 
be  the  result  of  that  sudden,  violent  heat  of  passion,  sup- 
posed to  be  irresistable  under  such  assault,  such  attempt 
or  such  considerable  provocation,  to  reduce  the  offence 
from  murder  to  manslailghter.  But  if  there  be  no  such 
assault,*  no  such  attempt  or  no  such  considerable  pro- 
vocation, the  offence  is  tnurder;  and  manslaughter,  if 
there  was  an  actual  assault  on  defendant  by  deceased,  of 
some  attempt  by  deceased  to  commit  a  serious  personal 
injury  on  the  defendant,  or  if  the  deceased  gave  the  de- 
fendatxi  a  considerable  provocation  and  before  his  passions 
had  time  to  cool  and  subside ;  if  the  defendant  under  such 
circumstances  participated  in  the  killing,  he  is  guilty  of 
voluntary  manslaughter  and  not  murder,  unless  the  evi- 
dence further  shows  it  to  be  a  case  of  justifiable  homicide ; 
and  if  it  is  such  a  case  the  defendant  is  entitled  to  a  ver- 
diet  of  an  acquittal.  But  before  you  give  the  defendant 
a  verdict  of  entire  acquittal,  you  must  enquire  whether 
the  case  is  a  case  of  justifiable  honiiicide. 

The  cUses  of  justifiable  homicide  are^:  1st.  An  execu-. 
tion  of  public  justice  as  where  an  ofiicer  execuites  a  crimi- 
nal pursuant.to  the  sentence  of  thel^w.    2d.  Inadvanee- 
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B&ent  of  public  justice ;  as  when  an  officer  in  the  due  ex- 
ecution of  his  office  kills  a  person  who  assaults  or  resists 
hitB.  3d.  In  self-defence  against  one  who  intends  to  com- 
mit a  felony,  asmuder,  robbing,  or  the  like — ^the  intent  of 
the  aggressor  must  be  to  commit  a  felony :  If  it  be  only 
fo  commit  a  trespass  as  to  beat  the  party,  it  will  not  jus- 
tify the  killing  of  the  aggressor.  The  assault  or  the  tres- 
pass as  above  described  on  the  person  killing,  may  reduce 
the  offence  from  murder  to  manslaughter,  but  cannot  jus- 
tify the  killing.  To  authorize  the  killing  and  make  it 
justifiable  homicide,  it  must  be  an  attempt  to  commit  a 
felouy  on  the  habitation,  property,  or  person  of  the  slayer. 
4th.  Against  persons  acting  in  a  riotous  or  tumultuous 
manner.  In  such  a  case  there  must  be  more  than  one 
person.  ' 

Sections  12, 13,  and  15.  of  the  code,  relate  t6  the  right 
of  self-defence,  and  they  constitute  the  law  which  must 
govern  yon  in  your  determination  upon  this  branch  of 
the.  case.  The  right  of  self-defence  is  given  by  the  12th 
section  against  one  who  manifestly  intends  to  commit  a 
felony  by  violence  or  surprise  on  the  habitation,  property, 
or  person  of  another. 

Section  13th  limits. this  right  by  requiring  that  the  cir- 
cumstances to  justify  the  killing  must  be  sufficient  to  exw 
cite  the  fears  of  a  reasonable  man,  and  that  the  party  kill- 
ing really  acted  under  the  influence  of  these  fears,  and 
not  in  the  spirit  of  revenge. 

And  the  13th  section  still  further  restricts  the  right  by 
providing  that  the  danger  shall  be  so  urgent  and  pressiirg 
at  the  time  of  the  killing  that  in  order  to  save  his  own 
life,  the  killing  of  the  other  was  absolutely  necessary. 
If  the  deceased  intended,  or  was  endeavoring  by  surprise 
or  violence  to  commit  a  felony  on  the  habitation  or  prop- 
erty or  person  of  the  defendant,  or  the  hatritation,  prop- 
erty, or  person  of  his  son ;-  and  if  the  defendant  acted 
under  circumstances  which  were  sufficient  to  excite  the 
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fears  of  a  reasonable  man  and  was  inflaenced  by  those 
fears  and  not  by  a  spirit  of  revenge;  and  if  at  the  time 
of  the  killing  the  danger  was  so  argent  and  pressing  that 
to  save  his  own  life,  or  the  life  of  his  son,  the  killing  of 
the  deceased  was  necessary,  and  the  deceased  was  the  as- 
sailant, then  the  defendant  was  justifiable,  and  you  should 
acquit  him.  But  if  there  was  no  such  attempt  to  com- 
mit a  felony  on  the  habitation,  person,  or  property  by  the 
deceased,  or  the  habitation,  person^  or  property  of  the 
principal  perpetrator,  and  if  there  was  no  reasonable 
ground  to  fear  such  an  attempt,  and  if  at  the  time  of 
the  killing  the  danger  was  not  so  pressing  and. urgent  that 
the  killing  was  absolutely  necessary  to  save  his  life,  or  the 
life  of  the  principal  actor,  then  he  was  not  justifiable  in 
aiding,  abetting  and  participating  an  taking  the  life  of  the 
deceased.  You  will  take  into  consideration  ^11  the  facts 
as  proven  by  the  .witnesses  in  this/case,  and  from  those 
jEacts  determine  whether  the  killing  of  the  deceased  was 
murder,  manslaughter,  or  justifiable  homicide.  If  mur- 
der, and  you  are  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  aided,  abettedand  participated  in  the  kill- 
ing, find  him  guilty  of  murder.  If  it  be  a  case  of  man- 
slaughter, and  the  defendant  aided,  abetted  or  partici- 
pated in  it,  find  him  gnilty  of  voluntary  manslaughter. 
If  it  be  a  case  of  justifiable  homicide,  acquit  him.  If 
the  circumstance?  proven  are  such  ad  to  raise  a  reasonable 
doubt  in  your  minds  as  to  the  guilt  of  the  defendant,  ac- 
quit him.  Though  you  may  have  no  doubt  of  the  guilt 
of  theprincipalin  thefirst  degree,  yet  if  you  have  a  doubt 
whether  the  defendant  gave  his  consent  and  concurrence 
to  the  act  of  the  principal  in  the  first  degree,  give  hira 
the  benefit  of  that  doubt  and  acquit  him.  Butthe  doubt 
must  be  a  reasonable  doubt,  it  must  not  be  assumed  to  be 
usedas  a  pretextfor  acquitting  the  defendant,  but  must  ac- 
tually exist  and  must  arise  from  such  a  state  of  feets  as 
to  leave  the  mind  in  doubt  on  which  sid:^  the  truth  4ie8« 
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When  such  a  doubt  exists,  the  humanity  of  the  law  gives 
the  accused  the  benefit  of  it  and  acqnits  him.  If  the 
doubt  is  as  to  his  guilt,  acquit  him.  If  it  is  as  to  the 
grade  of  the  offence,  that  is  whether  it  is  murder  or  man* 
slaughter,  in  the  latter  case  give  him  the  benefit  of  the 
doubt  and  find  him  guilty  of  the  less  offence.  If  you 
«hould  come  to  the  conclusion  that  the  defendant  is  guilty 
of  the  offence  with  which  he  stands  charged,  the  form  of 
your  verdict  will  be :     , 

"We  the  jury  find  the  defendant,  David  Brown,  guilty 
of  murder." 

If  you  think  him  guilty  of  manslaughter,  you  will  say : 
"We  the  jury  find  the  defendant,  David  ferown,  guilty  of 
manslaughter." 

If  you  think  him  not  guilty,  you  will  say :  "We  the 
jury  find  David  Brown  not  guilty." 

The  jury  found  the  defendant  guilty  of  voluntary  man- 
slaujghter,  whereupon  his  counsel  moved  for  a  new  trial 
upon  the  following  grounds  : 

1.  Because  the  court  erred  in  refusing  to  permit  de- 
fendant's counsel  to  read  to  the  witness,  Wm.  R.  Moseley, 
his  testimony  as  taken  down  on  the  trial  of  Shildrake 
Brown,  but  held  that  they  might  read  the  testimony  them- 
selves, and  ask  if  he  had  testified  to  such  and  such  facts 
and  then  introduce  witnesses  who  heard  him  testify  and 
contradict  him  if  they  could  by  such  witnesses  ;  but  that 
they  could  not  contradict  by  showing  from  his  testimony, 
as  written  down,  that  he  had  testified  differently  from  his 
former  testimony. 

2.  Becausp  the  court  erred  in  refusing  to  permit  defen- 
dant's counsel  to  iToss-examine  Wm.  H.  Bishop,  a  wit- 
ness introduced  and  sworn  by  the  State  for  the  purpose 
of  identifying  the  kirife  of  Shildrake  Brown,  but  which 
testimony  was  objected  to  and  excluded  by  the  court ;  and 
said  witness  not  having  been  examined  any  further,  the 
court  held  that  as  the  State  had  not  examined  the  wit^ 
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ness  the  defendant  had  not  the  right  to  croBs-examination ; 
yet  might  introduce  him  as  his  own  witness  if  he  saw 
proper  to  do  so. 

8.  Because  the  court  erred  in  refusing  to  permit  defen- 
dant's counsel  to  have>  a  reply  from  Robert  Wise,  a  witness 
for  the  State,  to  the  following  question,  to-wit :  Did  you 
immediately  after  the  difficulty  hear  Holcomb  cry  out  to 
Wooten,  the  sheriff,  to  arrest  the  Browns  for  they  had 
killed  Harvey  Williams  ? 

4.  Because  the  court  erred  in  charging  the  jury  that 
presence  and  participation  in  the  act  committed  is  evi- 
dence from  which  the  jury  may  infer  assent  and  concur- 
rence. '  . 

5.  Because  the  court  erred  in  charging  the  jury,  that  if 
the  defendant  now  on  trial,  ]to-wit,  David  Brown,  was 
connected  with  the  killing  of  tlie  deceased — if  he  abetted 
ftnd  participated  therein,  and  he  had  received  no  actual 
assault  from  the  deceased  or  no  considerable  provocation, 
the  law  in  such  case  implies  malice,  and  he  was  guilty  of 
murder. 

6.  Because  the  court  erred  in  charging  the  jury,  that  if 
there  was  an  actual  assault  upon  the  defendant  by  the  de- 
ceased,  or  some  attempt  by  deceased  to  commit  a  serious 
personal  injury  on  the  defendant,  or  if  the  deceased  gave 
the  defendant  a  considerable  provocation  otherwise,  and 
if  under  a  sudden  heat  of  passion  arising  from  such  as- 
sault or  such  attempt,  or  some  considerable  provocation, 
and  before  his  passions  had  time  to  cool  or  subsi(^e,  the 
defendant  under  such  circumstances  participated  in  kill- 
ing the  deceased,  he  is  guilty  of.  voluntary  manslaughter 
and  not  murder;  unless  the  evidence  further  shows  it  to 
be  a  case  of  jnstifiable  homicide. 

7.  J^cause  the  court  erred  in  failing  to  read  the  16th 
section  of  the  Penal  Code,  in  connection  with  other  sec- 
tions relating  to  justifiable  homicide.  [The  court  failed  en- 
tirely to  read  such  portions  of  the  code  as  had  no  con6ec- 
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tion  with  the  case  made  by  the  evidence,  and  charged  that 
the  sections  of  the  code  which  the  court  did  read  consti- 
tuted the  law  which  must  govern  the  jury  in  determining 
the  question.  The  court  read  on  this  branch  of  his  charge 
only  the  12th,  ISth  and  15th  sections  of  the  code.] 

8.  Because  the  court  erred  in  charging  the  jury  '-if  it 
be  a  case  of  manslaughter,  and  the  defendant  aided,  abet- 
ted and  participated,  find  him  guilty  of  voluntary  man- 
slaughter:" thereby  withholding  from  the  jurj' the  right 
to  find  him  guilty  of -involuntary  manslaughter  in  the 
comniission  of  an  unlawful  act,  or  of  a  lawful  act  without 
due  caution  or  circumspection. 

9.  Because  the  court  erred  in  instructing  the  jury,  that 
if  they  believed  the  deferdant  guilty  of  manslaughter  the 
form  of  their  verdict  would  bo,  "vye  th^' jury  find  the  de- 
fendant, David  Brown,  guilty  of  voluntary  manslaughter;" 
and  failed  to  give  them  any  form  for  a  verdict  o/.. involun- 
tary manslaughter,  giving  only  the  form  of  a  verdict  for 
murder  and  of  voluntary  manslaughter,  and  a  general 
verdict  of  not  guilty;  and  thereby  in  effect  charging  them 
to  find  the  defendant  guilty  of  murder,  or  of  voluntary 
manslaughter,  or  to  dcquit  him  entirely. 

10.  Because  the  whole  charge  as  delivered  to  the  jury 
was  calculated  to  mislead  them. 

11.  Beeause  by  the  indictment  Shildrake  Brown  was 
charged  with  the  offence  of  murder  as  principal  in  the 
first  degree,  and  David  Brown  as  aiding  and  abetting  him, 
and  the  court  failed  to  charge  the  jury  that  it  was  essen- 
tial to  make  out  the  charge  as  to  said  David  Brown  that 
the  State  should  prove  to  the  satisfaction  of  the  jury,  that 
David  Brown,  at  the  time  of  the  committing  of  the  a\;t 
by  the  said  Shildrake  Brown,  knew  of  his  intention  and 
design  to  commit  a  murder,  manslaughter,  or  other  felony, 
on  the  body  of  the  deceased. 

12.  Because  the  cc^irt  erred  in  failing  to  charge  the 
jury,  that  in  order  to  constitute  a  principal  in  the  second 
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degree,  three  things  were  necessary,  to-wit:  Ist,  That 
there  must  be  an  actual  or  constructive  presence  at  the 
committing  of  the  aet  2d,  There  must  be  an  aiding  and 
abetting  in  the  act  committed.  3d,  That  such  aiding 
and  abetting  must  have  been  with  a  felonious  design,  and 
with  knowledere  of  the  design  of  the  principal  actor. 

13.  Because  the  court  erred  in  charging  that  presence 
and  participation  in  the  act  was  evidence  of  consent  and 
concurrence. 

14.  Because  the  jury  found  contrary  to  the  evidence. 

15.  Because  the  verdict  is  against  the  weight  6f  evi- 
dence. 

16.  Because  the  jury  found  contrary  to  law. 

17.  Because  the  jury  found  contrary  to  and  against  the 
charge  of  the  court. 

18.  Because  the  principal 'actor  having  been  convicted  of 
voluntary  manslaughter  only,  David  Brown  could  not  be 
convicted  of  any  crime  under  the  indictment. 

19.  Because  the  defendant's  counsel  argued  before  the 
jury,  that  in  order  to  convict  David  Brown  as  principal 
in  the  second  degree,  the  State  was  bound  to  prove  a 
common  purpose  of  the  defendants  to  commit  an  unlaw- 
ful  act  or  felony,  and  that  in  the  absence  of  such  proof 
Diivid  Brown  could  not  be  affected  by  the  act  of  Shildrake 
Brown,  which  the  court  omitted  or  failed  to  charge. 

20.  That  if  the  fact  done  by  Shildraike  Brown  was  the 
result  of  his  own  intention  exclusive  of  any  itifluence 
or  abetting  of  David  Brown,  then  David  Brown  could  not 
be  affected  by  Shildrake's  act — which  the  court  failed  to 
charge. 

21.  That  to  implicate  David  Brown  in  his  son's  act  or 
guilt,  the  evidqnce  must  show  the  act  to  have  been  done 
in  furtherance  of  a  common  purpose — which  the  court 
failed  to  charge. 

22.  Because  one  of  the  jurors,  to-wit,  Waldrop  Warren, 
while  the  jury  was  out  on  said  case  and  before  the  jury 
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made  np  their  verdict,  said  to  his  fellow  jurors  that  it 
could  have  been  proved  by  the  State  that  David  Brown 
saw  his  son  and  conversed  with  him  when  he  went  out  of 
the  grocery,  when  the  difficulty  took  place,  before  the  fa- 
tal blow  was  given,  and  before  his  son  came  into  the 
grocery. 

23.  Because  since  the  trial  defendant's  counsel  have  dis- 
covered that  defendant  can  .prove  positively,  by  William 
M.  Cline,  that  neither  defendant  nor  any  other  person 
told  Shildrake  Brown  had  gone  out  at  the  back  door. 

The  court  overruled  the  motion  for  a  new  trial,  and  de- 
fendant by  his  counsel,  excepts  and  assigns  said  decision 
as  error. 

Alfobd,  Floyd,  and  Martin,  for  plaintiff*  in  error. 

Sol.  Gen,  Daniel,  Doqal,  Peeples  &  Cabaniss,  contra. 

By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

The  defendant  was  indicted  for  the  offbnce  of  murder, 
as  principal  in  the  second  degree.  The  party  charged  as 
principal  in  the  first  degree  has  been  tried  and  convicted 
of  voluntary  manslaughter.  This  plaintiff*  in  error,  on 
his  trial,  was  convicted  of  voluntary  manslaughter  also. 
After  his  conviction,  he  moved,  by  bis  counsel,  for  a  new 
trial  on  twenty  three  grounds,  all  of  Which  appear  in  the 
statement  of  the  case  hereto  prefixed.  The  court  below, 
after  hearing  argument  on  the  motion,  refused  a  new  trial, 
and  the  plaintiff  in  error  excepts  to  that  judgment. 

1.  The  first  ground  in  the  motion  for  a  new  trial  is  pre- 
dicated on  the  refusal  of  the  court  to  allow  the  counsel  of 
plaintiff  in  error  to  read  to  a  witness  under  examination, 
evidence  given  by  him,  and  which  was  taken  down  in 
writing  on  the  trial  of  the  party  accused  as  principal  in 
the  first  degree.  If  they  wished  to  read  the  testimony  to 
the  witness  to  refresh  his  memory  as  to  what  he  had  tes- 
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tified  before,  it  was  clearly  inadmissible.  It  was  not  a 
memorandum  made  by  himself,  which,  without  consider- 
ing other  grave  objectiojis  to  it,  was  a  quite  sufficient  rea- 
son for  excluding  it,  if  offered  for  that  purpose.  If  the 
object  was  to  discredit  the  witness,  the  presiding  judge 
very  properly  ruled,  that  they  might  acquaint  themselves 
wnth  the  evidence  formerly  given  by  the  witness,  and  in- 
terrogate him  as  to  testimony  he  delivered  an^the  trial  of 
the  other  defendant,  and  contradict  him,  if  they  could, 
by  witnesses  who  heard  liim  testify,  but  not  by  the  testi- 
mony reduced  to  writing  pn  that  trial.  It  does  not  ap- 
appear  that  the  counsel  examined  the  witness  as  suggest- 
ed by  the  court.  If  they  had  so  interrogated  him,  and 
had  then  proven  that  the  evidence  proposed  to  be  read 
was  the  testimony  of  the  same  witness,  and  that  it  was 
truly  taken  down  at  the  time,  we  will  not  say  that  the 
court  oui^ht  not  to  have  admitted  it.  The  record  does 
not  so  present  the  point. 

2.  The  next  ground  in  the  motion  is  founded  on  the  re- 
fusal of  the  court  to  permit  a  witness  to  be  cross-exam- 
ined who  had  been  sworn  by  the  prosecution,  and  to  whom 
but  a  single  question  had  been  ]5ropounded,  and  that  not 
answered,  on  account  of  an  objection  made  by  prisoner's 
counsel.  The  proposition  of  the  counsel  for-the  plaintiff 
in  error  was  to  examine  him  at  that  time,  not  to  explain 
any  point  in  his  testimony,  because'he  had  delivered  none, 
tut  to  examine  him  on  matters  deemed  important  to  the 
defence.  We  think  the  court  was  right.  When  a  wit- 
ness is  sworn  bj'  one  party,  but  is  not  examined  by  him, 
the  opposite  partj^  has  the  right  to  call  him  as  his  own 
witness  and  to  ask  him  leading  questions  as  in  acf*oss-ex- 
amination,  unless  the  witness  was  sworn  througti  mistake, 
or  shows  .a  manifest  bias  in  favor  of  the  party  against 
whom  he  was  first  called.     Bac.  Ab.  Evidence  E. 

3,  That  the  presiding  judge  refused  to  allow  the  witness 
Hobert  Wise  to  testify  whether  he  heard  Holcomb,  iranic- 
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diately  after  the  difficulty,  cry  out  to  Wooten,  the  sheriif, 
to  arrest  tht>Browus,  for  they  had  killed  Harvey  Williams, 
is  made  the  third  ground  in  the  motion  for  a  new  trial. 
We  can  see  no  relevancy,  in  this  question,  as  it  is  pre- 
sented in  this  record,  to  the  issue  before  the  jury.  An- 
swered either  way  it  could  not  have  any  possible  influence. 
If  the  witness  did  not  hear  the  call,  it  is  no  evidence  that 
Holcomb  did  not  call.  There  was,  at  the  time,  great 
bustle  and  confusion,  and  it  does  not  appear  that  the  at- 
tention of  the  witness  was  directed  to  that  particular 
matte^r. 

'4.  Bccauseth^  court  charged  the  jury  that  presence  and 
participation  in  the  act  committed  4s  evidence  from  which 
the  jury  might  infer  consent  and  concurrence,  js  made  the 
fourth  ground  in  the  jfuotion  for  a  new  trial.  The  plain- 
lift*  in  error  contends  that  this  qharge  is  not  the  law,  that 
the  court  omitted  one  essential  elemeivt  in  the  crime, 
charged  in  this  indictment.  The  prisoner  was  charged 
with  murder  as  principal  in  the  second  degree,  and  he  was 
on  his  trial  for  that  oftence.  The  charge  of  the  courfc 
must  be  considered  in  reference  to  the  accusation.  The 
principal  in  the  second  tlegree  could  not  be  convicted  of 
murder  without  a  felonious  design.  He  may  have  perpe* 
trated  the  homicide,  or  participated  in  it,  but  without  a 
felonious  design  he  could  not  be  guilty  of  murder.  A 
person  charged  in  the  indictment  as  principal  in  the  sec- 
ond degree,  who  is  present  dtding  and  abetting,  without 
any  felonious  design,  or  without  participating  in  a  felo- 
nious design,  cannot  be  guilty  of  njurder.  He  must  have 
known  the  purpose  and  intent  of  the  perpetrator  of  the 
act,  to  have  participated  in  his  design.  The  terms  "con- 
sent and  concurrence''  here,  must  mean  consent  and  con- 
currence in  the  killing,  and  if  there  w^ere  consent  and 
concurrence  in  that  by  the  prisoner,  he  must  have  been 
guilty  of  murder,  for  consent  and  concurrence  imply 
thought,  deliberation,  iand  a  conclusion  of  the  mind — do- 
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cision.  But  if  there  was  no  design  to  commit  a  felony 
on  the  part  of  the  perpetrator  of  the  act,  or  if  there  was, 
and  it  was  unknown  to  him  who  was  present  aiding  and 
abetting,  and  he  had  none  himself,  there  could  have  been 
by  him  no  consent  or  concurrence  in  the  act,  and  his  being 
present  aiding  and  abetting  the  act  which  resulted  in  a 
killing,  cannot  be  evidence  of  consent  and.  concurrence 
in  the  homicide.  If  the  jury  had  convicted  the  plaintiff 
in  error  of  murder,  there  would  have  been  ground  of 
grave  complaint  of  this  charge  ;  but  he  was  convicted  of 
manslaughter  only,  and  he  could  not  have  been  preju- 
diced bj'  it,  as  the  jury  must  necessarily  have  fotmd  that 
he  was  not  guilty  of  "consent  and  concurrence." 

5.  Shildrake  Brown  was  charged  with  murder  as  principal 
in  the  first  degree,  and  the  plaintiff  in  error  as  principal 
in  the  second  degree*;  and  if  Shildrake  Brown  .assaulted 
the  deceased  with  a  deadly  weapon,  and  his  intention  to 
assault  him  with  such  weapon  was  unknown  to  David 
Brown,  and  he  supposed  that  his  x)bject  was  to  assault  and 
i)eat  deceaseci  only,  and  he  intended  to  participate  in  the 
assault  and  battery  only,  and  participated  in  no  design  to 
kill,  he  was  guilty  of  manslaughter  only— while  the  ac- 
tual felonious  perpetrator  was  guilty  of  murder.  1  Chit. 
Cr.  Law  258. 

6.  The  fifth  ground  in  the  motion  for  a  new  trial  is  alleged 
error,  in  the  charge  of  the  court,  "that  if  the  defendant 
on  his  trial  was  convicted  with  the  killing  of  the  deceased, 
if  he  aided,  abetted  and  participated  therein,  and  had  not 
been  assaulted  by  the  deceased,  and  no  considerable  provo- 
cation appears,  the  law  in  such  .case  implies  malice,  and  he 
is  guilty  of  murder."  This  charge  of  the  court  is  subject 
to  the  same  objection  as  that  part  of  the  charge  last  con* 

'  sidered.  The  charge  of  the  court  ought  in  all  case  to  ex- 
pound the  law  as  applicable  to  the  facts  of  the  case  in 
proof,  and  should  go  no  further.  There  is  no  evidence 
that  the  prisoner  on  his  trial  had  a  weapon  of  any- sort; 
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there  is  no  evidence  that  he  knew  the  design  of  his  son 
to  kill ;  or  that  he  was  armed  with  a  deadly  weapon — the 
term  "connected, "as  used  in  the  charge  is  a  broad  expres- 
sion, and  is  given  a  broad  application.  The  prisoner  may 
have  been  connected  with  the  act  of  killing,  when  he  may 
not  have  been  connected  with  the  intention  to  kill ;  and  if 
he  was  not  connected  with  the  intention  as  well  as  the  act, 
he  could  not  be  guilty  of  murder.  But  as  the  accused 
was  not  found  guilty  of  murder,  the  charge  did  him  no 
wrong. 

7.  The  charge  of  the  court  making  the  sixth  ground  in 
the  motion  for  a  new  trial,  is  more  favorable  to  the  plain- 
tiff in  error  than  the  evidence  in  the  case  would  warrant. 
There  is  no  evidence  in  the  record  that  the  deceased  made 
any  assault  upon  him,  orof  an  attempt  by  the  deceased 
to  commit  a  serious  personal  injury  upon  him,  or  that  he 
otherwise  gave  him  considerable  provocation.  On  the 
contrary,  the  evidence  shows  that  the  deceased  acted  on 
the  defensive  throughout,  and  that  whatever  injury  he  in- 
flicted on  the  prisoner,  was  done  while  he  was  thus  acting. 
Yet  the  xjourt  in  his  charge  gave  the  prisoner  the  beneiU 
of  the  supposition  the  deceased  had  acted  aggressively  to- 
wards him. 

There  is  nothing  in  the  evidence  to  authorize  a  charge 
of  the  court  on  the  sixteenth  jbection  of  the  fourth  divi- 
sion of  the  Penal  Code ;  and  the  counsel  for  the  plaintiff 
in  errar  acquiesced  in  the  omission  if  there  was  any.  He 
made  no  request  of  the  court  in  regard  to  that  matter. 

8.  In  my  judgment,  there  was  nothing  in  the  evidence  in 
this  case  requiring  a  charge  on  involuntary  manslaughter. 
The  general  defininon  of  involuntary  manslaughter  is  the 
killing  of  a  human  being  without  any  intention  to  do  86, 
and  yet  the  same  section  of  the  code  which  gives  the  defi- 
tiou,  shows  that  the  killing  of  a  human  being  without  any 
intention  to  do  so,  (contrary  to  the  mere  definition,)  may 
amount  to  the  crime  of  murder.    It  is  said  that  an  assault 
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and  battery  is  an  unlawful  act,  and  if  it  be  committed 
without  any  intention  to  kill,  it  can  be  but  involuntary 
manslaughter.  An  assault  and  battery  with  a  bludgeon, 
of  such  size  as  if  used  on  a  human  being  would  likely 
produce  death,  is  an.  unlawful  act;  and  if  it  be  used  posi- 
tively without  any  intention  to  kill,  but  nevertheless 
death  does  ensue,  under  the  definition,,  it  would  be  invol- 
untary manslaughter ;  but  under  the  law  it  would  be  mur- 
der, because  an  assault  and  battery  with  such  an  instru- 
ment naturally  tends  to  destroy  life.  If  the  unlawful  act 
committed  by  the  accused  be  to  inflict  a  voluntary  personal 
injury  on  another,  or  vl  voluntary  injury  upon  the  ^^^r^on  of 
another,  the  voluntariness  of  the  act  and  intent  to  injure 
the  person  must  characterize  the  crime.  Every  statute 
must  be  construed,  and  this  interpretation  of  the  act  har- 
monizes with  the  legislative  construction  of  it  so  far  as  it 
relates  to  the  oftcnce  of  murder.  We  therefore  think 
that  a  new  trial  ought  not  t6  have  been  granted  on  the 
alleged  error  in  the  charge  as  specified  in  the  8th  ground 
in  the  motion.  • 

■  0^  If  the  cownsol  for  the  plaintiflT  in  error  desired  the . 
ch^^ge  of  the  court  to  the  jury  on  the  several  matters  of 
wmch  they  now  complain  in  the  9th,  11th,  12th,  19th, 
20th  and  Slst  grounds  in  the  motion  for  a  new  trial,  that 
the  cokirt  failed  or  omitted  to  charge,  they  ought  to  have 
Submitted  written  requests  to  the  court  for  said  instruc- 
tions to  the  jury.  Not  having  done  so,  they  must  be  held 
to  have  acquiesced  in  the  failure  or  omission,  if  indeed, 
there  were  any. 

10.  There  is  no  specifiation  in  the  lOtb  ground  of  the  nio^ 
tion,  of  any  matter  in  which  the  charge  of  the  court  was 
calculated  to  mislead  the  jury,  and  the  exception  is  too 
vague,  general,  and  uncertain  to  be  considered.  The  act 
requires  that  the  erro^  complained  of  shall  be  plaitily  and 
distinctly  set  forth  in  the  bill  of  exceptious.  Acts  of  '55 
and  '66,  201. 
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It  18  unjust  to  the  opposite  party  who  might  be  sur- 
prised by  an  elaborate  argument  on  a  point  in  the  charge 
which  he  might  consider  unexceptionable.  The  except- 
ing party  ought  to  understand  his  own  case,  and  point 
out  the  errors  of  which  he  complains. 

The  exception  in  the  thirteenth  ground  in  the  motion 
has  already  been  disposed  of  in  considering  the  fourth 
ground. 

11.  The  eighteenth  ground  makes  the  point,  that  after  the 
conviction  of  the  defendant,  charged  with  murder  as  prin- 
cipjil  in  the  first  degree,  of  the  oft'ence  of  voluntary  man- 
slaughter only,  the  defendant  on  trial,  w^ho  is  charged  as 
principal  in  the  second  degree,  cair  not  be  convicted  of 
any  crime  under  the  bill  of  indictment.  This  point  has, 
in  eftect,  been  decided  by  this  court  in  the  -case  of  Boyd 
vs.  The  State,  17  Ga.  Rep.  194.  The  point  there  was, 
whether  the  defendant  charged  with  murder  as  principal 
iu  the  second  degree,  could  be  tried  before  the  defendant 
charged  as  principal  in  the  first  degree,  and  it  w^as  held 
that  he  coiild.  The  authorities  then  sustain  the  decision 
of  the  court  in  this  case.  But  Wallis's  case  is  an  author- 
ity directly  in  point.  He  w^as  tried  at  old  Bailey,  in  1703. 
The  indictment  in  that  case  was  against  A  for  murder,  and 
also  against  Wallis  and  others  as  persons  present,  aiding 
and  abetting  A  therein.  A  was  first  tried  upon  this  in- 
dictment and  acquitted,  and  afterwards  Wallis  was  tried 
upon  it-  Holt,  C.  J.,  determined  that  though  the  indict- 
ment be  against  the  prisoner  for'aiding  and  assisting  and 
abetting  A,  who  was  acquitted,  yet  the  indictment  and 
trial  of  that  prisoner  (Wallis,)  was  well  enough ;  for  all 
are  principals,  and  it  is  not  matevial  who  actually  did  the 
murder. 

12.  A  juror  cannot  be  allowed  to  impeach  his  own  ver- 
dict, and  therefore  the  twenty-second  ground  in  the  motion 
cannot  be  supported. 

13.  According  to  the  affidavit  of  Cline,  of  wiiom  it  has 
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been  said  new  evidence  was  discovered,  it  appears  that  lie 
will  only  testify  to  one  fact  in  the  case  differently  from 
another  witness  who  had  given  positive  evidence.  The 
evidence  of  Cline  is  negative,  and  it  ought  not  to  have 
counterbalanced  the  testimony  of  a  positive  witness,  if  he 
had  given  it  on  the  stand.  But  Oline  had  given  evidence 
and  testimony  so  obviously  of  some  weight  to  the  defence, 
and  which,  being  present,  he  must  have  been  able  to  give 
according  to  his  recollection  of  it,  ought  not  to  have  es- 
caped either  the  defendant  or  his  counsel. 

14.  The  remaining  grounds  from  the  14th  to  the  17th 
inclusive,  that  the  verdict  of  the  jury  is  contrary  to  evi- 
dence ;  against  the  weight  of  evidence ;  contrary  to  law ; 
and  contrary  to  and  against  the  charge  of  the  courts  may 
be  disposed  of  in  a  few  words.  What  we  have  already 
said  in  disposing  of  the  other  grounds  in  the  motion  is 
sufficient  on  the  point  that  the  finding  of  the  jury  was 
contrary  to  law.  The  charge  of  the  court,  so  far  as  it  res- 
pects the  crime  of  manslaughter,  we  have  held  to  be  right 
and  the  verdict  of  the  jury  conforms  thereto.  As  to  the 
verdict  being  against  the  evidence  and  the  weight  of  the 
evidence,  we  will  refer  briefly  to  some  of  the  leading  lactB 
in  proof,  and  which  are  uncontraverted.  Qn  the  night  of 
the  homicide  the  deceased  and  this  prisoner  had  some  dif- 
ficulties in  which  no  deadly  weapons  had  been  used,  the 
deceased  acting  on  the  defensive  and  endeavoring  to  avoid 
a  personal  contest.  They  had  foqght,  but  their  fight  had 
ended  and  the  deceased  was  in  the  back  yard.  At  this 
time  the  son  of  the  prisoner  came  in  and  asked  him  what 
was  the  matter.  He  replied  that  "Harvey  Williams  had 
scratched  him."  He  enquired  for  Williams,  and  prisoner 
told  him  he  had  gone  out  at  the  back  door.  The  two 
Browns  went  immediately  to  the  door,  when  the 
son  instantly  inflicted  the  mortal  blow,  the  prisoner 
striking  the  deceased  with  his  fist  at  the  same  time. 
There  was  no  considerable  provocation,  if  any,  and  the 


ATLANTA,  MARCH  TERM,  1859.  219 

Harlow  vs.  Rosser,  Scurry  &  Go. 

circumstances  of  the  killing  were  such  as  to  imply  malice 
on  the  part  of  the  son  who  killed  the  deceased.  He  used 
a  deadly  weapon,  and  that  is  evidence  of  malice  and  felo- 
nious intent.  It  does  not  appear  that  the  prisoner  knew 
the  purpose  or  intent  of  the  slayer,  or  that  he  intended  to 
use  a  deadly  weapon.  But  he  committed  an  assault  and 
battery  on  the  deceased,  and  intended  to  do  him  a  per- 
sonal injury,  which  involves  him  in  the  guilt  of  man- 
slaughter of  which  the  jury  convicted  him.  We  there- 
fore sustain  the  judgment  of  the  court  below. 

Judgment  affirmed. 


HARLOW  vs.  ROSSER,  SCURRY  &  CO. 

1.  A  second  certiorari  may  be  sued  out  in  the  same  case,  provided  the 
first  was  not  dismissed  npon  the  merits. 

2.  It  is  not  indispensably  necessary  that  the  clerk  should,  endorse 
"  filed,"  on  the  petition  for  certiorari. 

3.  Where  a  previous  certiorari  has  issued  and  been  answered  by  the 
magistrates  and  subsequently  dismissed,  the  answer  of -the  justices 
to  the  first  certiorari  may  be  adopted  and  sent  up  by  them  as  their 
response  to  the  second. 

4.  The  firm  of  A  &  B  sue  Con  a  partnership  debt — it  is  not  allowable 
for  Cto  settle  the  claim  by  crediting  it  with  the  amount  dije  him  by 
one  of  said  firm,  without  the  knowledge  and  consent  of  the  other 
partner. 

Certiorari,    from    Chattooga   county.      Decision    by 
Judge  Crook,  at  March  Term,  1869. 

Rosser,  Scurry  &  Co.,  sued  John  Harlow  on  an  account 
for  goods,  wares  and  merchandise,  in  a  justice  court. 
Defendant,  upon  the  trial,  proved  that  Thomas  T.  Hop- 
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kins,  one  of  the  firm  of  Kosser,  Scurry  &  Co.,  being  in- 
debted to  him,  promised  and  agreed  to  pay  and  settle 
defendant's  account  with  said  firm,  and  in  pursuance  of 
said  agreement  he  settled  with  and  gave  credit  to  Hop- 
kins on  the  account  or  demand  he  held  against  hira, 
Hopkins. 

The  justice  gave  judgment  for  the  plaintiffs,  and  de- 
fendant appealed.  Upon  the  trial  on  the  appeal  in  the 
justice  court,  the  jury  found  for  the  defendant,  and  plain- 
tiffs excepted,  and  sued  out  a  certiorari. 

Upon  the  hearing  in  the  superior  court,  counsel  for  the 
defendant  moved  to  dismis  the  certiorari,  on  the  ground 
that  a  former  certiorari,  returnable  to  March  Term,  1858, 
had  been  dismi.^sod.  The  court  overruled  the  motion 
and  defendant  excepted. 

Defendant  next  moved  to  dismiss,  the  certiorari  on  the 
ground  that  the  petition  for  certiorari  was  not  Jiled  in  the 
clerk's  office.  This  motion  the  court  overruled  and  de- 
fendant excepted. 

Plaintiffs  then  proposed  to  read  the  return  of  the  jus- 
tices to  the  certiorari,  to  which  defendant  objected,  on 
the  ground  that  the  certiorari  bears  date  15th  April,  1858, 
and  the  return  proposed  to  be  read,  is  hi  answer  to  a  cer- 
tiorari, dated  9th  of  February,  1858,  and  said  return  bears 
date  23rd  February,  1858.  The  court  overruled  the  ob- 
jection and  the  answer  was  read,  and  defendant  excepted. 

The  court  sustained  the  certiorari,  and  ordered  a  new 
trial  in  the  justice  court,  holding  that  the  defendant  could* 
not  pay  or  settle  a  debt  due  by  him  to  Kosser,  Scurry  & 
Co.,  w-ith  an  individual  debt  or  demand,  which  he  held 
against  Thomas  T.  Hopkins,  one  of  the  members  of  said 
•  firm.     And  to  this  decision  defendant  excepted. 

Jbssb  a.  Glenn,  for  plaintiff  in  error. 

RossBR,  represented  by  D.  A.  Walker^  contra. 
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By  the  Court — ^Lumpkin,  J.,  delivering  the  opinion. 

1.  Was  it  error  in  the  court  to  refuse  to  dismiss  the 
certiorari  in  this  case,  because  there  had  beeu  a  previous 
certiorari  in  the  same* case  which  had  been  dismissed? 
We  think  not.  It  does  not  appear  that  the  former  certi- 
orari was  decided  upon  its  merits.  We  take  it  for  grant- 
ed it  was  not — but  that  it  was  for  some  informality  or 
defect  in  the  proceedings. 

2.  Is  it  indispensable  that  the  clerk  should  endorse  upon. 
the  petition  for  certiorari,  *'  filed,"  at  such  a  time  ?  We 
are  of  the  opinion  that  it  is  not. 

3.  The  present  writ  of  certiorari  is  dated  the  15th  of 
April,  1858  ;  and  the  answer  of  the  magistrates  is  to  a 
writ  which  purports  to  be  dated  the  9th  day  of  February, 
185S.  And  their  return  bears  date  the  23rd  of  February, 
1858.  The  reading  of  the  return  was  objected  to  on  the 
ground  that  it  bore  date  prior  to  the  writ  of  certiorari  to 
which  it  was  a  response.  The  exphination  of  this  anacro- 
nism  is  this:  The  justices  adopted  and  sent  up  their 
response  to  the  first  certiorari  as  their  answer  to  this. 
Suppose  the  objection  were  sustained,  the  only  efiect 
would  be  to  require  the  justices  to  answer  over;  and  thus 
delay  the  case,  without  being  productive  of  any  compen- 
sating benefit. 

4.  The  justices  allow^ed  a  debt  due  by  Harlow  to  Rosser, 
Scurry  &  Co.,  to  be  discharged  by  crediting  the  amount 
on  an  account  due  him  by  Thomas  S.  Hopkins,  one  of 
said  firm.  The  circuit  judge  held,  and  of  course  correctly, 
that  this  could  not  be  done ;  and  sustained  the  certiorari 
on  that  ground.  The  contract  of  copartnership  invested 
Hopkins  with  no  such  right,  and  no  special  authority  was 
shown  to  have  been  conferred  on  him  to  that  eft'ect.  The 
transaction,  from  ought  that  appears  to  the  contrary,  was 
without  the  knowledge  of  the  other  partners,  and  without 
any  sanction  or  ratification  on  fheir  part. 

Judgment  afiirmed. 
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If,  in  a  suit  on  a  foreign  judgment  it  appears  that  of  eight  defendants,  the 
officer  served  five,  but  he  does  not  designate  the  five  by  name,  and  it 
appears  that  the  parties,  plaintifis  and  defendants  appeared  by  coun- 
sel, and  the  jury  in  their  verdict  mention  each  of  the  eight  defend- 
ants by  name,  and  say  they  find  against  thedefenants,and  it  appears 
that  an  appeal  was  entered,  and  that  on  a  motion  to  dismiss  the 
appeal,  all  the  defendants  mentioned  by  name  were  appellants,  it  is 
sufficient  prima  facie  evidence  against  two  of  the  eight  defendants 
sued  here,  that  they  appeared  and  defended — it  is  not  conclusive 
on  them,  however,  they  may  prove  the  contrary. 

Debt,  on  foreign  judgment,  from  Lumpkin  county. 
Tried  before.  Judge  lliCE,  at  January  Term,  1869. 

This  was  an  action  of  debt,  by  Almanin  Shands  and 
Joshua  Robertson,  miners  and  partners  under  the  name 
and  style  of  A.  Shands  &  Co.,  against  Andrew  Howell, 
Phillip  Howell,  Rufus  Howell,  Phillip  Stonecipher,  Jo- 
berry  MuUinax,  Thomas  Thomson,  Thomas  Phillips  and 
Andrew  J.  MuUinax,  late  a  mining  company  in  the  State 
of  California,  mining  and  trading  there  as  partners,  under 
the  firm  and  name  of  A.  Howell  &  Co.,  on  a  judgment 
obtained  against  said  defendants  in  the  State  of  CuHfor- 
nia,  for  six  hundred  dollars  besides  cost. 

Andrew  Howell  and  Andrew  J.  MuUinax  were  only 
served.  The  sheriff  returned  7ion  est  invmtus  as  to  the 
oth^r  defendants. 

Upon  the  trial  plaintiffs  offered  and  read  in  evidence 
the  exemplification  of  the  record  from  California  where 
the  judgment  was  rendered.  The  following  is  a  copy  of 
said  judgment : 

"  A.  Sands  &  Co.  ^  March  8th,  1852. 

1^5.  V     The  plaintiff  in  this  action  brings 

A.  Howell  &  Co. )  his  action  for  the  recovery  of.  a  min*» 
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iiig  claim  and  damages  of  five  hundred  dollars.  Com- 
plaint filed  on  the  eighth  day  of  March,  1852.  Sum- 
mons issued  and  made  returnable  on  the  18th  instant, 
and  given  to  Moses,  constable.  Returned  as  served,  on 
five  of  the  defendants,  by  copy.  The  parties  appeared  by 
their  counsels;  E.  P.  Hawes  for  the  plaintiffs,  and  A.  J. 
Buckner  for  defendants.  On  motion  of  defendant's  coun- 
sel, trial  a<yourned  until  the  22d  day  of  March.  Now 
come  the  parties  by  their  counsels  on  the  day  ap- 
poiijted  by  me  to  try  the  case.  Defendants  called  for 
a  jury.  Venire  issued  and  given  to  Moses,  constat 
ble,  who  returned  the  following  named  persons  as 
a  jury  to  try  the  case  :  G.  W.  Bond,  H.  8.  Crane,  D.  B. 
James,  J.  W.  Misner,  John  A.  Cardewell,  and  Moses  A. 
Eldrige.  The  jury  being  sworn,  and  after  hearing  the 
evidence  on  both  sides,  and  the  argument  of  counsel, 
retired  in  charge  of  a  pworn  constable,  and  returned  the  fol- 
lowing verdict:  "The  jury  in  the  case,  Shands  &  Co.  vs. 
A.  Howell,  Rufus  Howell,  Phillip  Howell,  Phillip  Stone- 
cipher.  Joberry  Mullinax,  Thomas  Thomson,  Thomas 
Phillips  and  Andrew  Mullinax,  defendants,  do  find  a  ver- 
dict against  defendants  in  damages  to  the  amount  of  three 
hundred  and  seventy-five  dollars,  and  that  plaintifts  have 
restitution  of  his  claim."  (Signed  by  the  jury.)  "It  is 
considered  by  the  Justice  that  the  damages  be  laid  at 
five  hundred  dollars,  and  the  defendants  fined  one  hun- 
dred dollars,  and  the  plaintiffs  have  executioq  for  their 
debt  and  costs  laid  at  the  following :  The  judgment 
$500  00  ;  fine,  $100  00 ;  Justice's  fees,  $30  50  ;  witnesses' 
fees,  $144  00;  constables,  $26  00  ;  jur3%  15  00.  Appeal 
by  defendants ;  confirmed  May  the  3rd,  1852,  by  the 
county  court — court  costs,  $36  00.  Execution  issued  May 
4th,  1852,  returnable  in  twenty  days.  Returned  with  the 
following  endorsed  upon  it :  '  Sold  mining  claims  and 
fixtures  for  $380  00.  Moses,  constable,  the  6th  day  of 
July,.  1852.     8.  L.  Crane,  J.  P.' 
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Transcript  of  the  docket  made  out  and  given  to  Shands, 
plaintiff',  October  the  4th,  1852,  for  the  balance  $503  50. 
(Signed,)  S.  L.  CRANE,  J.  P. 

State  of  California,    \ 

County  of  Eldorado,  J 

A,  Howell  et  al.,  appellants,  ^  -   In  the  county  court, 

vs,  >in  and  for  said  county. 

A.  Shands  et  al.,  defendants.  J      May  3th,  A.  D.  1852. 

Kow  on  this  day  canie  A.  Shands  and  J.  Robertson, 
respondents  by  their  attorneys,  Robertson  &  Howell,  and 
file  herein  their  motion  to  dismiss  said  appeal,  in  which 
the  said  A.  IIowcll,  Rufus  Ilowell,  Phillip  Howell,  Phil- 
lip Stonecipher,  Joberrj'  Mullinax,  Thomas  Thomson, 
Thomas  Phillips  and  Andrew  Mullinax,  are  appellants, 
and  the  court  being  advised  in  the  premises:  It  is  order- 
ed and  adjudged  that  said  appeal  b^  dismissed,  and  the 
judgment  of  the  court  below  affirmed,  and  it  is  further 
ordered  that  said  responflents  have  and  recover  of  said 
appellants  their  costs  and  charges,  to-wit:  J30  00  in  their 
behalf  expended,  for  which  let  execution  issue.  It  is  fur- 
ther ordered  that  the  court  below  award  to  respondents 
execution  upon  the  judgments  rendered  by  him,  and  for 
the  costs  of  his,  the  isnid  Justice's,  court.** 

The  testimony  being  closed  on  both  sides,  the  presiding 
judge,  amongst  other  things,  charged  the  jury,  "  that 
the  judgment  sued  on  and  offered  in  evidence  was  good, 
against  all  tlfe  persons  named  in  it  who  were  summoned, 
or  who  appeared  in  person  or  by  attorney,  and  defended 
the  suit  in  which  it  was  rendered.  In  other  words, 
against  all  who  had  notice  of  the  suit.  That  if  the  record 
sued  on  showed  that  there  were  eight  persons  sued,  and 
that  the  constable  returned  that  five  of  the  persons  sued 
were  served  with  summons,  without  specifying  who  they 
were,  it  devolved  on  the  plaintiffs  to  prove  that  Andrew 
Howell  and  Andrew  Mullinax,  the  defendants  in  the  case 
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before  this  court,  were  served  with  summons,  or  had 
notice  of  the  pendency  of  the  action  in  California,  in 
which  the  judgment  was  rendered,  otherwise  they  were 
not  affected  by  the  judgment." 

Counsel  for  plaintiffs  called  the  attention  of  the  court 
to  the  entry  in  the  record,  as  follows :  "  The  parties  ap- 
peared by  their  counsel,  E.  B.  Howes,  for  the  plaintiff, 
and  A.  J.  Buckner,  for  the  defendants,"  and  requested 
the  court  to  charge  the  jury  that  the  entry  was  evidence 
to  authorize  them  to  presume  that  Andrew  Howell  and 
Andrew  Mullinax,  the  defendants,  were  served  with  pro- 
cess, or  had  notice  of  the  suit.  The  court  refused  to 
charge  as  requested,  but  charged  the  jury,  "  that  that 
entry  only  authorized  a  presumption  that  the  persons  who 
had  been  served  appeared,  and  did  not  authorize  them  to 
presume  that  these  particular  defendants,  Howell  and 
Mullinax,  appeared  or  had  notice  of  that  case.  To  which 
charge  and  refusal  to  dharge  plaintiffs  excepted. 

The  jury  found  for  the  defendants,  and  plaintiffs  moved 
for  a  new  trial,  on  the  following  grounds  : 

Ist.  Because  of  newly  discovered  evidence. 

2nd.  Because  the  court  erred  in  holding  and  charging 
that  it  was  necessary  for  plaintiffs  to  prove  that  Howell 
and  Mullinax  were  served  with  process,  or  appeared  and 
defended  the  suit  in  the  State  of  California. 

3rd.  Because  the  verdict  was  contrary  to  the  evidence. 

The  court  refused  the  motion  for  a  new  trial,  and  plain- 
tiffs excepted  and  assigned  said  decision  as  error. 

Irwin  &  Lester,  and  Boyd,  and  Walker,  for  plaintiffs 
in  error. 

James  R.  Brown,  contra. 

By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

The  record  shews  no  diligence  on  the  part  of  the  plain- 
15 
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tiffs  before  the  trial,  to  ascertain  the  evidence  which  they 
claim  to  be  newly  discovered.  The  proceeding  shews 
that,  on  the  contrary,  they  did  not  consider  evidence  to 
that  point  necessary  to  their  cause. 

We  think,  however,  that  there  is  enough  in  the  exem- 
plification of  the  judgments  from  California,  to  make  out 
e,  prima  facie  case  against  the  defendants  who  are  sued  in 
this  case.  It  is  true  there  were  eight  defendants  in  the 
cause  in  California,  and  the  officer  returned  service  on 
five  of  them  only.  The  exemplification  of  the  proceed- 
ings from  California  shew  that  the  parties^  (no  doubt  in 
this  place  meaning  plaintiffs  and  defendants,)  appeared 
by  their  counsel.  It  shews  further  that  the  defendants 
called  for  a  jury.  A  jury  was  summoned,  empanneled 
and  sworn,  and  rendered  a  verdict.  The  names  of  all  the 
defendants,  eight  in  number,  are  set  out  in  the  verdict, 
and  the  jury  proceed  to  say  that  they  find  a  verdict  against 
the  defendants.  In  the  proceedings  to  dismiss  the  appeal 
in  the  county  court,  all  the  defendants,  eight  in  number, 
are  stated  to  be  appellants.  We  think  there  is  enough 
in  the  record  to  authorize  a  presumption  that  the  defend- 
ants all  appeared  and  defended,  and  the  defendants  to 
this  case  among  them.  It  is  by  no  means  conclusive  on 
them  however.  If  it  can  be  shewn  by  them  tbat  they 
were  not  served,  and  did  not  appear  and  defend,  they 
may  be  allowed  to  do  it.    But  the  onu&  is  on  them. 

Judgment  reversed. 
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1.  The  Legislature  has  constitutional  power  to  pass  an  act  vesting  pro- 
pe/ty  before  office  found,  of  an  illegitimate  person  who  died  intes- 
tate, leaving  no  widow,  or  child,  or  mother,  or  illegitimate  brother 
or  sister,  in  half  brothers  and  sister  born  in  lawful  wedlock,  of  the 
same  mother. 

2.  When  the  inferior  court  are  required  by  statute  to  adjudge  the  ex- 
penses incurred  by  the  escheator,  in  securing  escheated  priVperty, 
they  are  not  bound  to  direct  an  issue  of  fact  to  ascertain  such  ex- 
penses. 

3.  If  the  inferior  court  be  required  to  determine  such  expenses,  their 
judgment  or  award  is  final  and  conclusive  on  thn  parties. 

4.  If  counsel  have  been  employed  by  the  escheator,  a  reasonable  allow- 
ance should  be  made  them  by  the  court. 

Certiorari,  from  Merriwether  coiiu ty.  Decision  by  J  odge 
Bull,  at  February  Term,  1859. 

Jacob  Strpman  was  iin  illegitimate.  After  his  birth, 
his  mother  married  Samuel  E.  Rickenbacher,  by  whom 
she  had  children.  Jacob  died  in  Merriwether  county  in 
1854,  intestate,  without  a  wife  or  lawful  issue,  and  the 
children  of  Rickenbacher  by  his  mother,  his  half  brothers 
and  sisters,  were  his  nearest  of  kin. 

Temporary  letters  of  administration  on  his  estate  were 
granted  by  the  ordinaiy  of  Merriwether  county  to  one 
Pyron,  and  afterwards  permanent  letters  to  one  Mitchell. , 
Steps  were  taken,  counsel  consulted  and  employed,  and 
some  proceedings  had,  by  David  C.  Qresham,  the  ordinary 
and  escheator  of  said  county,  to  escheat  his  estate ;  which 
amounted  to  about  thirty  thousand  dollars.  Pending 
these  proceedings,  the  General  Assenibly  passed  an  act 
to  prevent  said  estate  from  escheating,  und  to  vest  the 
same  in  the  said  half  brothers  and  sisters  of  deceased, 
and  their  representatives.     Said  act  provided,  among  other 
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things,  that  the  escheator  be  allowed  to  retain  a  sufficient 
amount  of  said  estate  to  pay  expenses  already  incurred 
by  him  in  securing  said  property  under  the  escheat  laws, 
and  which  expenses  were  to  be  passed  upon  and  adjudged 
by  the  inferior  court  of  said  county. 

The  escheator  was  served  with  a  rule  or  notice  to  ren- 
der and  present  his  account  for  expenses  thus  incurred  ta 
the  inferior  court  of  said  county,  as  provided  by  said  act. 

To  this  rule  the  escheator  answered,  that  said  act  was 
unconstitutional,  as  well  as  the  act  of  5th  March,  185(5, 
and  being  thus  unconstitutional  and  void,  he  ouglit  not 
to  be  required  to  comply  with  its  terms  and  provisions  in 
rendering  the  account  called  for. 

Subject  to  this  objection.- respondent  answered,  that  m 
securing  said  estate  under  the  escheat  laws  of  the  State, 
he  was  resisted  by  movents  and  forced  to  employ  counsel ;. 
that  he  did  employ  Edward  Y.  Hill  and  Benjamin  11.  Hill, 
attorneys  at  law,  ]:)romising  to  pay  to  each  one  thousand 
dollars,  to  be  paid  out  of  the  property  to  be  escheated. 
He  also  corresponded  with  F.  H.  Cone,  Esq.,  and  prom- 
ised to  pay  him  a  thousand  dollars  out  of  the  estate  for 
his  services  in  the  case.  The  Messre.  Hill  rendered  ser- 
vices in  preparing  arguments  against  the  constitutionality 
of  said  act,  before  its  pasr^age,  and  eTudge  Cone  fur- 
nished various  written  opinions  to  respondent  in  relation 
to  escheating  said  estate,  but  no  further  service;  that  he, 
as  escheator,  has  l)een  put  to  considerable  trouble  in  rela- 
tion to  said  estate,  and  he  submits  to  the  court  to  allow 

« 

him  such  compensation  as  they  deem  fit  and  proper;  that 
the  estate  is  worth  about  thirty  thousand  dollars. 
.    The  inferior  court  allowed  respondent,  as  escheator,  one 
hundred  dollars  on  account  of  expenses  incurred,  but  re- 
fused to  allow  anything  for  counsel  fees. 

To  this  decision  respondent  excepted,  and  sued  out  a 
certiorari  to  have  said  judgment  reviewed  and  reversed. 

Upon  hearing  the  certiorari^  and  the  return  made.thereto, 
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by  the  inferior  court,  and  after  agument,  the  presiding 
judge  dismissed  the  same,  and  affirmed  the  judgment  of 
the  inferior  court.  To  which  decision  respondent  excepts, 
and  assigns  the  same  as  error. 

B.  H.  Hill,  for  plaintiff  in  error. 

Hiram  Warner,  contra. 

By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

In  1857,  (Acts  296)  the  Legislature  passed  an  act  that 
the  estate  of  Jacob  Stroman,  deceased,  who  was  an  ille- 
gitimate person,  and  had  died  intestate,  leaving  no  widow, 
or  child  or  children,  or  mother,  or  illegitimate  brother  or 
sister,  should  not  be  escheated  for  the  benefit  of  the  pub- 
lic, under  the  escheat  laws  of  this  State,  but  that  it  should 
be  vested  in  the  half  brothers  and  sister  of  the  said  Jacob 
Stroman,  who,  it  appears  from  the  preamble  of  said  act, 
were  born  in  lawful  wedlock  of  the  body  of  the  same  mo- 
ther, after  her  inter-marriage  with  Nicholas  Rickenbacher, 
Prior  to  the  passage  of  this  act,  the  plaintiff  in  error  had 
initiated  proceedings,  as  escheator  of  Merriwether  county, 
to  have  the  property  of  said  Stroman  escheated.  The 
vested  right  of  any  individual,  corporation  or  county,  then 
existing  or  theretofore  acquired  in  the  estate  of  said  Jacob 
Stroman,  was  protected  by  the  said  act. 

The  said  act  further  declared  that  the  public  escheator 
of  said  county  should  be  allowed  to  retain  a  sufficient 
amount  of  said  estate  to  pay  expenses  already  incurred  by 
him  in  securing  said  property,  under  the  escheat  laws,  all 
of  which  were  to  be  adjudged  by  the  inferior  court  of 
Merriwether  county. 

At  the  April  Term,  1858,  of  the  inferior  court  of  said 
county,  the  said  court  passed  an  order  nisi  requiring  the 
plaintiff  in  error,  as  public  escheator  of  said  county,  to 
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present  and  exhibit  to  the  court,  during  that  term,  a  just 
and  true  account  of  all  expenses  incurred  by  him  as  such 
public  escbeator,  prior  to  the  passing'of  said  act,  in  secu- 
ring the  property  of  the  said  Jacob  Stroman  under  the 
the  escheat  laws  of  this  State,  duly  vouched  and  authen- 
ticated, that  the  court  might  consider  and  adjudge  the 
same,  uuder  t)ie  provisions  and  requirements  of  said  act, 
or  show  cause  why  he  should  not  do  so. 

The  escbeator  responded  to  said  order,  and  insisted  in 
his  answer : 

1st.  That  the  act  under  which  the  court  granted  the 
order  is  unconstitutional  and  cannot  be  enforced ; 

2d  That  the  State  of  Georgia  had  no  interest  in  Jacob 
Stroman's  estate,  and  relinquished  nothing  to  the  persons 
claiming  under  the  act ; 

3d.  That  Jacob  Stroman  had  departed  this  life  prior  to 
the  passing  of  the  act  of  1857,  and  an  inventory  of  hia 
property  had  been  made  out  and  returned  under  the  es- 
cheat laws ;  that  his  estate  had  vested  in  the  county  of 
Merriwether,  under  the  laws  of  the  State,  and  could  not 
be  divested  under  the  act  in  question ; 

4th.  That  the  act  reserved  the  vested  right  of  j\ny  indi- 
vidual, corporation  or  county  in  the  said  estate,  and  that 
it  had  previously  vested  in  the  county  of  Merriwether. 

The  respondent  then  proceeds  to  state  his  services  and 
responsibilities  as  public  escbeator,  and  the  commissions 
to  which  he  would  have  been  entitled  if  the  property  had 
been  escheated,  and  that  the  estate  was  worth  830,000 ; 
that  he  had  been  forced  to  employ  counsel;  that  be  had 
employed  three  counsel  at  a  fee  of  one  thousand  dollars 
each,  to  be  paid  out  of  the  property  of  said  estate ;  that 
one  of  the  counsel  had  given  a  written  opinion,  and  the 
other  two  had  rendered  professional  services  in  court,  and 
had  prepared  arguments  in  opposition  to  an  act  introduced 
into  the  Legislature,  at  the  session  of  1865-6,  discussing 
its  constitutionality  by  which  means  it  was  defeated. 
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On  considering  the  answer  of  respondent  and  hearing 
the  evidence,  the  inferior  court  awarded  him  one  hundred 
dollars  for  expenses,  overruling  all  other  objections  to  the 
proceedings  under  the  act  of  1857. 

The  plaintiff  in  error  excepted  to  the  decision  of  the 
inferior  court,  and  carried  the  cause  to  the  superior  court 
by  writ  of  certiorari^  to  have  the  errors  corrected.  He 
complains,  in  his  petition,  that  the  inferior  court  allowed 
him  an  insufficient  sum  for  his  expenses,  and  made  him 
no  allowance  for  counsel  fees ;  he  complains  further,  that 
the  court  refused  to  direct  an  issue  of  the  facts  of  the  case 
to  be  made  up  and  submitted  to  a  jury,  and  annexes  a 
statement  of  the  decisions  of  the  inferior  court  to  his  pe- 
tition, with  his  exceptions  thereto.  Among  these  deci- 
sions is  one  that  said  court  determined  the  act  of  1857  to 
be  constitutional. 

The  judge  of  the  superior  court  sustained  the  inferior 
court  in  all  its  rulings,  and  his  judgment  on  the  certiorari 
is  excepted  to,  and  makes  this  case. 

1.  It  is  objected  that  the  act  of  1857,  which  vests  the 
estate  of  Jacob  Stroman  in  his  half  brothers  and  sister, 
is  unconstitutional.  The  act  must  be  supposed  to  have 
been  passed  at  the  instance  of  those  benefitted  by  its  en- 
actment, and  on  the  assumption  by  them  that,  without  it, 
they  would  have  no  interest  in  the  estate.  No  one  else 
appears  to  claim  it.  Stroman  died  intestate.  The  State 
as  sovereign,  or  representing  the  sovereignty  of  the  peo- 
ple, was  his  ultimate  heir,  and  succeeded  to  his  estate. 
The  sovereign  authority  having  the  right  of  inheritance 
or  escheat,  had  the  power  to  relinquish  it  and  vest  it  else- 
where, provided  it  had  made  no  irrevocable  or  irrepeala- 
ble  regulation  respecting  this  estate,  or  estates  of  like  de- 
scription generally.  Our  statutes  respecting  escheats  are 
based  upon  the  principle  that  the  State  is  the  ultimate 
heir  in  such  cases.  They  recognize  the  higher  claim  of 
the  heirs  proper  of  the  deceased,  and  others  who  may 
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claim  under  him.  They  require  the  escheator  to  advertise 
for  his  heirs  after  the  inquest.  After  the  property  was 
sold,  and  the  money  arising  from  the  sale  was  paid  into 
the  treasury,  (during  the  existence  of  the  law  which  re- 
quired it  to  be  paid  there,)  persons  were  allowed  twenty- 
one  years  to  establish  their  claim  to  escheated  real  estate, 
and  five  years  to  escheated  personal  property;  and  upon 
establijjhing  such  claim,  they  were  entitled  to  a  draft  on 
the  treasury  for  the  amount  paid  therein.  During  all  this 
time  the  State  did  not  insist  upon  an  absolute  right  to  the 
property,  for  it  held  the  proceeds  in  trust  for  those  whose 
superior  right  it  recognised.  But  the  State  ever  main- 
tained the  right  in  itself  when  no  claimant  appeared.  But 
the  right  of  the  State  is  not  established  until  after  inquest 
and  office  found.  After  such  right  becomes  complete,  the 
State  may  unquestionably  bestow  the  property  or  pro- 
ceeds, by  proper  enactments,  on  any  persons  whom  the 
Legislature  in  its  wisdom  may  consider  entitled  to  it  on 
principles  of  natural  justice,  without  usurping  unconsti- 
tutional power.  It  is  equally  unquestionable  that  the 
Legislature  may,  while  its  right  remains  uncertain,  doubt- 
ful and  unsettled,  relinquish  that  right,  whatever  it  may 
be,  and  vest  it  in  such  persons  as  it  may  choose  to  indi- 
cate. 

It  is  said,  however,  that  the  Legislature  has  already  dis- 
posed of  all  its  right  and  property  to  escheated  property, 
and  that,  inasmuch  as  Stroman  departed  this  life  prior  to 
the  passing  of  the  act  of  1857,  rights  had  vested  under  a 
general  statute  which  this  special  act  could  not  divest. 
The  general  statute  referred  to  is  the  act  of  1886,  (Cobb, 
255,)  the  first  section  of  which  declares  that  "all  moneys 
arising  from  the  sale  of  escheated  property  in  the  several 
counties  in  this  State,  shall  vest  in  and  become  a  part  of 
the  fund  of  said  counties  respectively."  If  the  principle 
contended  for  be  tenable,  it  cannot  apply  to  this  case,  be- 
cause there  had  been  no  inquest ;  there  had  been  no  find- 
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ing  on  an  inquest ;  there  had  been  no  sale  of  property  ; 
and  there  was  no  money  arising  from  the  sale  of  the  prop- 
erty to  vest  in  the  county.  It  was  all  yet  under  the  con- 
trol of  the  authority  of  the  State.  If  the  money  had 
been  paid  over  and  become  a  part  of  the  county  fund,  un- 
der the  first  section  of  the  act,  it  was  still  subject  to  be 
drawn  therefrom  under  the  third  section  of  the  act  of 
1836,  within  the  time  and  under  the  circumstances  that  it 
might  have  been  drawn  froni  the  treasury  under  the  law 
to  which  I  have  already  adverted.  We  think,  therefore, 
that  the  Legislature  in  passing  the  act  of  1857  transcended 
no  constitutional  power. 

2.  It  was  objected  on  the  hearing  of  this  cause  before 
the  inferior  court,  that  evidence  could  not  be  introduced 
to  controvert  the  answer  of  the  escheator,  ui;til  an  issue 
of  fact  was  made  thereon.  It  is  replied,  that  there  was 
no  controversy  respecting  any  matter  of  fact  arising  upon 
the  answer.  The  act  under  which  the  proceeding  was 
had,  referred  the  settlement  and  adjustment  of  the  ex- 
penses incurred  by  the  escheator  to  the  inferior  court.  To 
form  a  judgment  in  regard  to  what  was  right,  they  were 
oblicred  to  hear  evidence.  There  was  no  occasion  to  make 
an  issue  of  fact  and  submit  it  to  a  jury,  unless  the  court 
felt  itself  at  a  loss  to  decide  some  matter  of  fact  and  they 
desired  to  have  their  conscience  informed  by  a  jury.  They 
certainly  had  no  right  to  delegate  to  a  jury  the  power  of 
settling  the  account  of  expenses  incurred  by  the  escheator. 
The  statute  gave  the  court  and  the  court  alone  that 
power. 

8.  The  amount  of  expenses  allowed  the  escheator  is 
made  a  ground  of  complaint  and  exception.  It  is  insisted 
that  more  should  have  been  allowed  him.  That  matter 
rested  solely  in  the  judgment  and  discretion  of  the  infe- 
rior court,  and  this  court  has  no  authority  to  interfere  with 
their  discretion  by  increasing  or  diminishing  the  amount 
fixed  by  them,  or  by  setting  aside  the  award  made  by 
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them.     The  statute  makes  them  the  sole  arbiters  of  that 
matter. 

4.  The  inferior  court,  on  the  subject  of  the  counsel  fees, 
determined  that  no  allowance  could  be  made  for  them. 
In  that  matter  we  think  that  they  misconstrued  the  law 
and  their  duty.  If  they  put  their  judgment  on  the  ground 
that  by  the  contracts  made  between  the  escheator  and  the 
attorneys  employed  by  him,  their  fees  were  conditional, 
to  be  paid  from  the  proceeds  of  the  sale  of  the  property, 
and  tliat  nothing  could  be  paid  because  the  Legislature 
arrested  the  proceedings  to  escheat  the  property,  and  the 
sale  could  therefore  never  be  made,  they  erred  in  their 
judgment.  They  had  already  given  a  different  interpre- 
tation in  awarding  expenses  to  the  escheator;  for,  by  the 
general  law  of  escheats,  he  was  not  entitled  to  pay  except 
by  commissions  on  the  amount  of  th^  sales  of  the  escheated 
property,  and  the  commission  allowed  was  to  make  him 
compensation  and  to  pay  all  expenses  incurred.  But  the 
Legislature,  in  giving  the  defendants  in  error  the  proper- 
ty, had  the  right  to  prescribe  the  terms  on  which  they 
'  should  have  it.  They  take  it  under  that  grant,  and  they 
take  it  subject  to  the  charges  imposed  on  it  in  the  grant 
It  cannot  be  presumed  that  the  general  assembly  were  not 
apprised  of  the  law  applying  to  ordinary  cases,  viz :  that 
neither  compensation  nor  expenses  were  payable  but  from 
the  sale  of  the  escheated  property.  On  the  contrary,  the 
act  shows  that  they  had  that  matter  in  their  mind,  and 
therefore  made  it  a  condition  of  the  grant  that  the  expen- 
ses already  incurred  by  the  escheator  in  securing  the  pro- 
perty should  be  paid.  The  amount  of  expenses  were  not 
to  be  determined  by  the  interested  judgment  of  the  es- 
cheator, but  it  was  left  to  the  determination  of  a  disin- 
terested and  impartial  arbiter,  capable  of  forming  a  cor- 
rect judgment.  It  was  urged  in  the  argument  that  the 
escheator  did  not  secure  the  property,  and  that  therefore 
he  is  not  entitled  under  the  act.    He  initiated  proceedings 
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for  that  purpose,  and  we  hold  that  to  be  the  meaning  of 
the  act. 

We  reverse  the  judgment  of  the  court  below  on  the 
ground,  that  in  our  judgment  the  presiding  judge  should 
have  sustained  the  certiorari  to  the  inferior  court,  and  re- 
versed its  decision  that  counsel  fees  were  not  allowable, 
and  that  that  court  should  proceed  with  an  inquiry  into 
that  matter  and  make  a  reasonable  allowance  for  these 
expenses. 

Judgment  reversed. 


JOBE  vs.  THE  STATE. 

Notwithstanding  the  court  has  pronounced  its  judgment  in  a  criminal 
case,  it  is  in  the  power  of  the  court  to  change  it  before  the  sume  has 
been  entered  upon  the  minutes,  especially  when  the  court  has  been 
requested  by  the  defendant  to  re-consider  its  sentence,  with  a  view 
to  its  modification. 

Indictment,  from  Catoosa  county.  Tried  before  Judge 
Crook,  at  November  Term,  1858. 

James  S.  Jobe,  the  plaintift'  in  error,  was  indicted  for 
keeping  and  maintaining  a  lewd  house.  Upon  the  return 
of  the  verdict  of  guilty,  the  presiding  judge  directed  the 
solicitor  general  to  take  an  order  that  defendant  be  fined 
twenty-five  dollars,  and  imprisoned  thirty  days.  The  pre- 
siding judge,  at  the  request  of  defendant's  counsel  and  one 
of  his  securities,  to  increase  the  fine  and  remit  the  im- 
prisonment, and  also  not  to  permit  the  sheriflF  to  place  the 
defendant  in  jail  that  night,  stated  in  open  court  that  he 
should  not  interfere  with  the  sherift*  in  the  discharge  of 
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his  duty,  but  that  he  might  do  as  he  pleased  in  the  mat- 
ter, knowing  his  duty;  but  that  he  would  consider  the 
request  to  remit  the  imprisonment  until  morning. 

On  the  following  morning,  the  defendant  being  in  court, 
the  presiding  judge  stated  that,  upon  reflection,  he  would 
not  change  the  order  he  had  given  in  relation  to  the  sen- 
tence the  evening  previous.  The  defendant  in  the  mean- 
time was  not  confined  in  the  jail,  the  order  of  the  court 
not  having  been  signed  by  the  judge  nor  entered  on  the 
minutes  of  the  court. 

On  the  20th  November,  the  last  day  of  the  term  of  the 
court,  the  sheriff  announced  that  the  defendant  had  es- 
caped. The  court  ordered  the  sherift'  to  call  defendant, 
who  failing  to  answer  or  appear,  the  court  ordered  the  so- 
licitor general  to  forfeit  defendant's  bond,  and  to  draw  an 
order  fining  defendant  twenty-five  dollars,  and  that  he  be 
imprisoned  six  months  in  the  common  jail  of  the  county, 
if  the  sheriflT  deemed  said  jail  suflScient  to  detain  him ;  if 
not,  that  he  be  sent  to  the  jail  of  Whitfield  county. 

To  which  order  and  sentence  defendant's  counsel  ex- 
cepted. 

Sprayberry  &  Thatcher,  for  J)laintiflf  in  error. 

Sol.  Gen.  Johnson,  contra. 

By  the  Cbwr^— tLumpkin,  J.,  delivering  the  opinion. 

The  only  question  in  the  case  is,  whether,  before  judg- 
ment of  the  court  in  a  criminal  cause  is  entered  upon  the 
minutes,  and  while  it  is  yet  under  the  control  of  the  court, 
it  is  competent  for  the  judge  to  change  it? 

We  apprehend  there  can  be  no  doubt  of  the  power  of 
the  court  to  do  so,  especially  when,  as  in  this  case,  the 
court  is  solicited  by  the  defendant  to  re-consider  the  sen- 
tence which  it  has  orally  pronounced,  with  a  view  to  its 

modification. 

Judgment  afiirmed* 
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WALKER  vs.  FIELDS. 

1.  A  millwright  may  give  his  opinion  as  to  the  skillful  ness  of  work  done 
on  a  mill,  but  not  a  miller. 

2.  An  expert  may  give  an  opinion  upon  the  facts  testified  to  by  other 
witnesses,  but  not  upon  their  opinions. 

3.  It  is  the  right  of  the  defendant  to  introduce  sur-rebutting  testimony, 
although  it  be  cumulative  only. 

Debt,  from  Henry  county.  Tried  before  Judge  Caba- 
Niss,  at  April  Term,  1859. 

This  was  an  action  by  William  B.  Fields,  for  another, 
against  Andrew  W.  Walker,  on  a  promisory  note  given 
in  part  payment  for  the  building  of  a  merchant  mill. 
The  defendant  filed  his  pleas  of  partial  and  entire  failure 
of  consideration,  to-wit :  That  said  mill  was  not  built 
according  to  contract,  and  that  the  machinery  was  ineffi- 
cient and  wholly  unfit  for  the  purposes  contemplated ;  the 
contract  being  set  forth  in  the  brief  of  evidence  accompa- 
nying the  record.  Defendant  proposed  to  prove  by  Daw- 
son, defendant's  first  miller,  in  addition  to  the  improper 
construction  of  the  machinery,  that  in  consequence  of  the 
want  of  durability  and  efficiency  in  said  machinery,  the 
defendant  had  been  damaged  fifteen  hundred  dollars. 
This  testimony  was  objected  to  by  plaintiff's  counsel  on 
the  ground  that  Dawson  was  no  mill-wright,  and  his 
opinion  of  the  damages  sustained  by  defendant  was,  there- 
fore, inadmissible,  unless  he  would  state  the  fact3  upon 
which  his  opinion  was  predicated.  The  court  sustained 
the  objection,  and  counsel  for  defendant  excepted. 

Defendant,  after  having  road  the  contract,  and  the  depo- 
sitions of  Dawson,  Key,  and  Edge,  proposed  to  prove  by 
Thomas  A.  Adams,  a  mill-wright;  the  difference  between 
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a  mill  built  according  to  the  contract  and  the  mill  built 
by  Fields,  as  proven  by  the  witnesses. 

Counsel  for  plaintiff  objected,  on  the  ground  that  wit- 
ness could  give  his  opinion  only  upon  the  facts  proven  by 
the  other  witnesses  and  not  upon  their  opinions.  Defend- 
ant's counsel  insisted  that  they,  (the  contract  and  the  tes- 
timony of  the  witnesses,)  were  enough  to  enable  Adams 
to  give  a  correct  opinion  as  to  the  damages  sustained. 
The  court  ruled  that  Adams  could  testify  only  from  the 
facts  proven,  but  could  not  testify  as  to  the  damages  sus- 
tained by  defendant  from  the  opinions  of  the  witnesses. 
For  instance,  when  the  witnesses  testified  to  a  fact,  such 
as  the  length  and  so  forth  of  the  shaft,  then  the  witness 
Adams  might  give  his  opinion  as  to  the  difference  between 
the  value  of  the  thing  proven  and  one  properly  construc- 
ted, and  counsel  for  defendant  excepted. 

After  plaintiff*  had  read  his  note  to  the  jury,  and  the 
evidence  of  the  defendant  had  closed,  plaintiff,  in  rebuttal 
read  several  sets  of  interrogatories  going  to  prove  that  the 
mill  was  built  according  to  contract.  Defendant  then 
offered  to  introduce  James  McNeely,  E.  L.  Gresham, 
Daniel  Grafton  and  James  Smith,  to  prove  that  in  conse- 
quence of  the  improper  construction  of  the  bolting  chest, 
&c.,  some  customers  would  get  twenty  pounds  of  flour 
and  others  sixtj\  To  which  plaintiff's  counsel  objected, 
upon  the  ground  that  the  evidence  was  merely  cumulative 
of  what  had  been  previously  proven  by  defendant,  and 
therefore,  was  inadmissible.  The  court  sustained  the 
objection  and  ruled  out  the  evidence,  and  counsel  for 
defendant  excepted. 

The  jury  found  for  the  plaintiff  the  balance  due  on  the 
note. 

Whereupon  defendant  tenders  his  bill  of  exceptions, 
assigning  as  error  the  rulings  and  decisions  above  excepted 
to. 
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Dotal  &  Nolan,  for  plaintiff  in  error. 

Clark  &  Lamar,  contra. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

1.  The  court,  so  far  as  the  bill  of  exceptions  shows, 
made  no  decision  as  to  the  admissibility  of  Dawson's  tes- 
timony. Had  this  evidence  been  rejected,  as  it  probably 
was,  it  would  have  been  right.  It  was  a  mere  matter  of 
opinion ;  and  he  was  not  a  mill-wrlght  but  a  miller  only. 

2.  We  concur  with  the  court  that  Thomas  A.  Adams, 
as  an  expert,  could  only  give  an  opinion  upon  the  facts 
testified  to  by  Dawson,  Key  and  Edge,  and  not  upon  their 
opinmis, 

3.  The  rejection  by  the  court  of  the  sur-rebutting  testi- 
mony of  McNeely,  Gresham,  Grafton  and  Smith,  was 
wrong.  True,  it  was  cumulative;  but  the  defendant 
could  not  have  anticipated  the  proof  offered  by  the  plain- 
tiffin  rebuttal  to  establish  the  fact  that  the  mill  was  built 
according  to  contract.  It  behooved  him,  therefore,  to 
support  his  defence  by  additional  evidence,  and  he  had  a 
right  to  do  so,  especially  as  it  does  not  appear  that  any 
of  the  plaintiff's  witnesses  had  left  the  court;  or  that  he 
was  hurt  by  the  direction  given  to  the  testimony. 

Judgment  reversed. 


CANTRELL  vs.  ADDERHOLT. 

If  stock  be  destroyed  on  uninclosed  river  bottom  lands,  the  trespasser 
ia  liable  to  the  owner  of  the  caitle  or  bogs  for  the  injury ;  and  it  is 
immaterial  whether  the  injury  be  inflicted  by  the  mosteri  or  bis 
slaves. 
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Trespass,  in  Campbell  superior  court.  Tried  before 
Judge  Hammond,  at  September  Term,  1858. 

This  was  an  action  of  trespass  brought  by  Adderholt 
against  Cantrell,  for  killing  plaiutift*'s  hogs. 

It  appeared  on  the  trial,  that  plaintiff  and  defendant 
had  farms  on  opposite  sides  of  the  Chattahoochee  river, 
in  the  county  of  Campbell — that  next  to  the  river  there 
was  no  fence  around  the  fields,  and  plaintiff's  hogs  would 
swim  across  the  river  from  his  field  into  defendant's  field 
on  the  opposite  side,  and  eat  and  destroy  his  corn,  &c., 
then  growing  or  ungathered.  Defendant's  negroes  would 
drive  them  out,  and  in  doing  so,  killed  a  good  many — 
this  occurred  frequently ;  and  not  only  defendant  but 
other  persons  on  the  same  side  of  the  river  with  him,  were 
much  annoyed  and  injured  in  the  same  way  by  plaintift^s 
hogs. 

After  the  testimony  on  both  sides  had  closed,  the  court 
charged  the  jury,  that  the  defendant  was  not  liable  for 
the  killing  of  the  hogs  by  his  negroes,  unless  he  had 
ordered  them  to  do  so,  or  unless  they,  in  the  execution  of 
his  orders,  acted  so  negligently  as  to  kill  them.  That  if 
it  was  the  voluntary  act  of  the  negroes  unauthorized  by 
their  master,  he  was  not  liable. 

The  jury  found  for  the  plaintiff  forty  dollars.  Where- 
upon defendant  moved  for  a  new  trial  upon  the  following 
grounds : 

1.  Because  the  verdict  was  contrary  to  the  charge  of 
the  court. 

2.  Because  the  verdict  was  contrary  to  law,  and  the 
evidence,  and  without  evidence  and  against  the  right  of 
evidence. 

3.  Because  the  court  failed  to  charge  the  jury,  that  if 
the  plaintiff  had  notice  that  his  hogs  were  injuring  de- 
fendant's property,  and  that  from  the  act  of  God,  or  other 
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unavoidable  cause,  it  was  impossible  to  fence  against 
them,  except  at  an  unreasonable  expense  to  defendant, 
then  it  was  plaintiff's  duty  to  pen  his  hogs,  and  if  he 
failed  to  do  so,  defeodant  had  a  right,  if  necessary  to  save 
or  protect  his  property,  to  kill  them. 

4.  Because  the  court  omitted  to  charge  the  jury  that 
if  they  believed  from  the  evidence  that  plaintiff's  hogs 
were  mischievous  and  he  knew  it,  then  it  was  his  duty  to 
have  kept  them  up  at  such  seasons  as  they  could  do  dam- 
age to  the  neighboring  plantations;  and  if  permitted  to 
run  at  large,  and  they  were  killed  in*  order  to  prevent 
them  from  seriously  injuring  the  property  of  another,  that 
he  was  not  entitled  to  recover  for  such  killing. 

The  court  refused  to  grant  a  new  trial,  and  defendant 
excepted. 

TiDWBLL  &  WooTTON,  for  plaintiff  in  error. 

« 

TuooLE  &  Butt,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion- . 

The  act  of  1759,  (Cobb,  18,)  for  better  regulating  fences 
in  the  province  of  Georgia,  and  which  remains  in  full 
force  to  this  date,  is  too  plain  and  imperative  to  admit  of 
doubt  or  tolerate  evasion.  The  fence  therein  required  to 
be  erected,  applies  to  "  any  garden,  orchard,  rice  ground, 
indigo  field,  plantation  or  settlement ;"  and  there  is  no 
exception  in  favor  of  river-bottom  lands  or  any  other. 
We  dare  not  make  any. 

The  act  further  provides  that  if  any  damage  shall  be 
committed  by  stock  on  grounds  not  thus  enclosed,  the 
owner  shall  not  be  liable  therefor;  and  on  the  other  hand, 
if  any  person  shall  kill,  maim,  hurt  or  destroy,  any  stock 
breaking  into  grounds  not  fenced  as  the  law  prescribes, 
or  cause  the  same  to  be  done,  the  person  so  offending 
shall  answer  and  make  good  the  injuries  to  the  owner. 
16 
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As  to  the  doctrine  contended  for,  that  the  master  is 
not  liable  for  the  trespass  of  his  slaves,  it  was  submitted 
60  fally  to  the  jary  in  behalf  of  the  defendant  that  he  can- 
not complain.  For  ourselves,  we  dp  not  doubt  but  that 
he  is  responsible  for  such  an  injury  as  this.  It  may  be 
much  more  expensive  and  troublesome  to  enclose  river 
bottom  lands  than  others.  Still,  it  is  not  impossible. 
But  whether  it  be  or  not,  absolution  must  come  from  the 
other  departments  of  the  government.  The  courts  have 
no  power  to  dispense  it. 

Judgment  affirmed. 


LOGAN  vs.  SUMTER. 

1.  In  a  suit  against  the  assigneo  of  an  execution  hy  a  defendant,  to  re- 
cover back  money  paid  upon  it,  the  exemplification  of  a  judgment 
and  an  execution  against  another  defendant  foi'  the  same  debt,  bj 
which  it  appears  that  tiie  plaintiff,  from  whose  representatives  the 
assignee  derived  title,  had  been  paid  the  debt,  is  admissible  in  evi* 
dence  ;  and  so  is  the  exemplification  of  the  judgment  and  the  ^eca- 
tion  against  the  defendant  on  which  the  money  was  paid. 

2.  A  defendant  who  has  paid  an  execution  on  which  he  is  not  liable, 
may  recover  back  the  money — he  having  paid  it  under  the  belief 
that  he  was  liable. 

Debt,  from  Floyd  county.  Tried  before  Judge  Hak- 
UOJiDy  at  August  Term,  ISSis. 

The  facts  of  this  case  are  as  follows: 

In  1888,  T.  W.  A.  Sumter  made  his  note  for  a  thousand 
dollars,  payable,  sixty  days  after  date,  to  the  order  of 
James  M.  Sumter.  The  note  was  endorsed  by  James  M. 
Bumter,  and  finally  by  Jacob  Stroup,  to  whom  it  had 
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been  endorsed,  to  Benjamin  F.  Patton.  The  parties  at 
the  time,  all  resided  in  Habersham  county.  Patton 
brought  seperate  suits  on  the  note  against  the  maker  and 
endorsers,  and  in  1834  or  1835,  recovered  judgments 
respectively  against  them,  and  issued  executions.  Stroup, 
the  last  endorser,  paid  off  the  judgment  against  him  in 
full,  but  Patton  still  held  open  the  judgment  against 
James  M.  Sumter,  the  first  endorser.  After  Patton's 
death,  this  execution  against  Sumter,  was  sold  by  his 
administrators  as  an  insolvent  paper,  and  by  subsequent 
transfer  came  into  the  hands  of  James  L.  Logan.  Logan, 
in  1853,  applied  to  Sumter,  who  bad  removed  to  Floyd 
county,  for  payment  of  this  execution,  which,  at  the  time, 
was  dormant,  and  received  from  him,  in  notes  and  furni- 
ture, three  hundred  and  fifty  dollars,  in  full  satisfaction 
of  the  same. 

Sumter  now  brings  this  action  against  Logan  to  recover 
back  the  money  thus  paid,  and  to  which  he  avers  that 
Logan  had  no  right  or  title,  and  that  the  same  was  obtain- 
ed from  him  wrongfully,  fraudulently,  and  without  con- 
sideration. 

Defendant  pleaded  the  general  issue ;  and  that  he  w^ 
a  bona  Jide  purchaser  of  said  judgment  and  execution  for 

valuable  consideration. 

Upon  the  trial,  plaintiff  tendered  in  evidence  an  exem- 
plification, from  Habersham  superior  court,  of  the  judg- 
ments and  executions  there  by  Patton  against  Stroup 
and  plaintiff,  with  the  entries  and  returns  thereon.  The 
defendant  objected  to  their  introduction  as  irrelevant,  and 
as  judgments  rendered  in  cases  between  different  parties, 
from  those  now  before  the  court. ^  The  court  overruled 
the  objection  and  admitted  the  evidence,  and  defendant 
excepted. 

After  plaintiff  closed,  defendant  moved  for  a  non-suit, 
on  the  ground  that  the  evidence  did  not  make  out  a  case 
of  legal  liability  on  his  part  to  plaintiff.    The  court  re- 
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fased  the  motion  for  a  non-suit,  and  defendant  excepted* 

The  defendant  introduced  no  evidence. 

The  court  instructed  the  jury  to  find  for  the  plaintiff, 
and  a  verdict  was  rendered  in*  his^vor  for  three  hundred 
and  fifty  dollars^  besides  interest  and  cost. 

Whereupon  defendant,  by  his  counsel,  tenders  his  bill 
of  exceptions ;  assigning  as  error  the  aforesaid  ruling)^ 
and  decisions. 

D.  K.  MiTCHBLL,  for  plaintifiT  in  error. 

Underwood  &  Smith,  contra. 

By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

The  action  of  the  court  below  was  brought  to  recover 
money  which,  it  was  alleged,  was  paid  without  con sidera* 
tion.     The  plaintiff  in  error  became  possessed  of  an  exe- 
cution, issued  on  a  judgment  obtained  in  Habersham 
superior  court,  in  favor  of  B.  F.  Patton  against  the 
defendant  in  error,  on  the  indorsement  of  a  note  of  one 
thousand  dollars,  made  by  T<  W.  A.  Sumter,  and  indorsed 
by  several  persons,  and  among  them  Jacob  Stroup,  who 
was  the  last  indorser.     The  maker  and  endorsers  were^all 
sued  in  seperate  actions  by  Patton,  the  holder;  and  Jacob 
Stroup,  the  last  indorser,  paid  the  entire  debt,  all  which 
appears  in  an  exemplification  of  the  case  and  an  execution 
against  Stroup.    B.  F.  Patton  died,  and  his  administra* 
tors  finding  amongst  his  papers  the  execution,  open  and 
unsatisfied,  against  Sumter  the  defendant  in  error,  sold 
it  as  an  insolvent  or  doubtful  debt.     Through  that  sale  the ' 
plaintiff  in  error  became  the  holder  of  it,  and  under  it 
received  the  money  sought  to  be  recovered  back.     Wheth- 
er he  is  the  holder  under  an  administrator's  sale  or  by 
transfer  of  the  plaintiff  himself,  he  is  the  assignee  of  it, 
and  is  authgrized  to  collect  it  in  as  full  and  ample  a  man- 
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ner  aa  the  plaintiff  could  have  done,  if  there  had  been  no 
transfer  or  assignment  of  it.  (Cobb's  new  Dig.,  699.) 
lie  standa  in  his  place  and  can  have  no  better  or  higher 
eiaim.  It  is  always  legitimate,  then,  in  controversies 
arising  between  the  assignee  of  an  execution  and  the 
defendant,  to  enquire  intotherightof  the  plaintiff  against 
the  defendant ;  and  whether,  if  it  had  not  been  transferred, 
tlie  plaintiff  could  have  collected  it. 

1.  On  the  trial  of  the  cause  in  the  court  below,  the 
defendant  in  error,  who  wasplaintitf  in  that  court,  offered 
in  evidence  the  copy  of  records,  from  the  superior  court 
•  of  Habersham  county,  of  the  judgmenrs  in  favor  of  B.  F. 
Patton^against  Jacob  Stroup,  and  against  the  defendant 
in  error,  and  the  executions  and  entries  thereon,  issued  on 
said  judgments,  to  the  admission  of  which  the  plaintiff  in 
error,  by  his  counsel,  objected,  on  the  ground  that  they 
were  "irrelevant  and  improper,"  not  being  between  the 
parties  litigant  in  the  cause.  The  execution  and  the 
exemplification  of  the  judgment  on  which  it  was  founded, 
agaijist  the  defendant  in  error,  was  admissible,  for  it  was 
the  subject  of  the  contract  on  which  the  money  was  paid 
by  the  defendant  to  the  plaintiff  in  error.  The  other 
record  and  execution  were  admissible  as  shewing  the 
rights  of  the  plaintiff' in  ^.  fa.  against  the  defendant  in 
error  at  the  time  of  the  transaction  between  the  plaintiff 
and  defendant  in  error.  Again,  the  plaintiff  in  error 
claimed  through  B.  F.  Patton,  the  plaintiff' in ^.  /a.,  and 
stood  precisely  in  his  place,  and  ".the  declarations  of  an 
intestate  are  admissible  against  his  administrator,  or  any 
other  claiming  in  his  right."  (1  Qreenleaf  Ev.  §189.) 
This  docs  not  differ  from  the  ordinary  case  of  a  claim, 
when  the  claimant  is  allowed  to  prove  the  payment  of  an 
assigned  execution,  while  it  was  in  the  hands  of  the  orig- 
inal plaintiff,  by  any  evidence  which  would  be  admissible, 
If  that  plaintiff' had  not  transferred  it. 

2.  Alter  the  evidence  was  cloaed,  the  plaintiff  in  error 


246  SUPl^EME  COURT  OF  QEOKGIA.  • 

Logan  vs.  Sumter. 

moved  in  the  court  below  for  a  non-suit,  on  the  ground 
that  the  evidence  of  the  plaintiff  did  not  make  out  a  case 
of  legal  liability  by  the  defendant  to  the  plaintiff.  The 
court  overruled  the  motion  and  this  decision  is  assigned 
as  error.  It  was  contended  before  us,  that  in  the  original 
transaction  between  the  plaintiff  and  defendant  in  error, 
there  was  a  sufficient  consideration  to  support  the  con- 
tract, and  that,  if  there  was,  the  plaintiff  iu  the  court 
below  ought  not  to  recover.  Thi&  argument  seems  to 
have  been  sustained  on  the  assumption,  that  the  main 
ground  on  which  the  plaintVff  relied  for  a  recovery  was, 
that  the  execution  was,  at  the  time,  dormant  and  could 
not  be  enforced  against  him.  If  that  had  been  the  onbf 
ground  of  objection  to  the  execution,  the  consideration, 
unquestionably,  would  have  been  sufficient,  for  it  might 
have  been  revived  against  him.  But  the  plaintiff  in  error 
had  no  title.  He  derived  the  execution  from  a  party  who 
had  been  jpaid,  and  who,  had  he  been  the  plaintiff  in  ja 
proceeding  to  revive  the  judgment,  must  have  been*  de- 
feated. The  plaintiff  in  error  could  occupy  no  better 
position;  and  if,  in  a  proceeding  of  that  sort,  he  must 
have  been  defeated,  either  because  he  had  no  title,  or 
because  the  execution  had  been  paid,  the  defendant  in 
error  was  not  liable  to  him  in  any  respect,  and  all  that  he 
paid  for  a  discharge  from  the  execution,  believing  that 
he  was  liable  on  it,  was  a  payment  without  considerti- 
tion,  and  he  is  intitled  to  recover  it  back. 

Judgment  affirmed^ 


' 
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LEACH  vs.  ROGERS. 

R.  agrees  to  sell  to  L.  a  place  known  as  the  Brick  Yard  place,  and  to 
receive  pay  in  work.  L.  does  the  work,  and  R.  agrees  to  make  a 
title,  but  afterwards  uses  the  property  and  conveys  it  for  his  own 
purposes.    L.  has  a  right  to  sue  R.  and  recover  for  the  work. 

Complaint  on  account,  in  Floyd  superior  court.     Tried 
before  Judge  Hammond,  August  Term,  1858. 

This  was  an  action  by  Leach  against  Rogers  to  recover 
two  hundred  and  seventy  dollars  and  fifty  one  cents,  on 
an  account. 
The  facts  of  this  case  are  about  as  follows : 
The  plaintift'  bought  a  place  in  the  city  of  Ronjie,  known 
as  the  Brick  Yard  place,  from  defendant,  for  three  hun- 
dred and  fifty  dollars,  and  paid  for  the  same  in  work 
done  for  defendant.  After  this,  but  before  defendant 
had  made  titles,  plaintift'  exchanged  the  brick  yard  place 
for  a  tract  of  land  in  the  country,  with  one  E.  P.  Treada- 
way.  Treadaway  executed  a  deed  to  plaintift'  for  the  land 
which  he  lot  him  have,  and  called  on  Rogers  for  titles  to 
the  brick  yard  place,  but  Rogers  put  him  off"  and  uevet 
executed  titles  to  him,  nor  to  Leach.  Leach  subsequent- 
ly removed  from  the  county,  (Floyd,)  and  under  an  attach* 
ment  sued  out  against  him,  the  land  which  he  got  from 
Treadaway  was  levied  on  and  sold.  At  the  sale,  Treada- 
way gave  notice  that  he  had  a  lien  on  the  premises  for 
9420,  being  the  estimated  purchase  money,  he  never 
having  obtained  title  for  the  brick  yard  place,  which 
Leach  was  to  le.t  him  have  in  exchange. .  The  land  was 
sold  and  bought  by  Rogers  for  about  one  hundred  dollars, 
and  he  afterwards,  upon  Treadaway  releasing  his  vendor's 


248  8CPREME  COURT  OF  GEORGIA. 

Leach  vs.  Rogers. 


lein,  executed  to  him  titles  for  the  brick  yard.     And 
Leach  now  sues  to  recover  from  Rogers  the  amount  of  his^ 
account  for  work  &c.,  and  which  was  to  go  in  paj^m^nl 
for  the  brick  yard,  but  the  title  to  which  he  never  ob- 
tained. 

Upon  this  state  of  facts,  the  court,  on  motion  of  defend- 
ant's counsel,  ordered  a  non-suit,  and  plaintiff  excepted. 

T.  "W.  Alexander,  for  plaintiff  in  error. 

Underwood  &;  Smith,  contra. 

By  the  Court. — McDonald,  J.,  delivering  the  opinion* 

The  plaintiff  had  purchased  the  brick  yard  place  of  the 
defendant,  and  paid  him  for  it  in  work,  and  the  defend- 
ant, more  than  once  agreed  to  make  a  title  to  one  of  the 
witnesses,  Tredaway,  to  whom  the  plaintiff  had  exchang- 
ed the  brick  yard  place  for  other  land.  The  value  of  the 
land  for  which  it  was  exchanged  was  four  hundred  and 
twenty  dollars.  The  price  paid  for  the  brick  yard  place 
in  work,  was  three  hundred  and  fifty  dollars.  The  plain- 
tiff removed  from  the  county,  and  the  land  which  he  had 
received  in  exchange  for  the  brick  yard  place,  was  attach- 
ed as  his  property  and  sold  by  the  sheriff.  Tredaway,  not 
having  been  able  to  obtain  from  Kogecs  a  title  to  the 
brick  yard  property,  which  he  acknowledged  the  plaintiff 
had  paid  him  for,  gave  notice  at  the  sherifi's  sale  that  he 
had  a  vendor's  lien  of  four  hundred  and  twenty  dollars^ 
on  the  land.  It  was  sold  subject  to  this  lien,  and  the  de- 
fendant, Rogers,  bought  it  at  the  price  of  J108.  The  lien 
claimed  by  Tredaway,  resulted  from  the  refusal  of  the 
defendant,  Rogers,  to  execute  the  title  to  Tredaway,  for 
the  brick  yard  place.  If  he  had  executed*that  title,  there 
would  have  been  no  lien,  and  if  there  had  been  no  lien» 
there  could  have  been  no  notice  of  a  lien  at  the  sheriff's 


ATLANTA,  MAECH  TERM,  1859.  249 

Fears  vs.  Lynch. 

^- — ^ — ^ —        II  I   ■  ■  .a         Ml  I  J   ■  ■  ■  III 

Bale,  and  if  there  had  been  no  notice,  the  plaintiff's  land 
must  have  sold  for  five  hundred  and  twenty-three  dollars, 
and  he  would  have  had,  or  been  entitled,  to  tliat  sum  for 
his  land.  As  it  is,  he  received  a  benefit  amounting  to 
only  one  hundred  and  three  dollars,  and  the  defendant 
never  paid  him  for  his  work.  After  the  defendant  pur- 
chased the  land  he  agreed  to  make  Treadavvay  a  deed  to 
the  brick  yard  place  for  the  vendor's  lien  which  he  held 
on  the  land,  and  to  extinguish  that,  Rogers  made  a  title 
to  Treadaway  of  the  brick  yard  place,  which,  according  to 
the  evidence,  the  plaintifi  having  paid  him  for  it,  he  held 
in  trust  for,  and  was  bound  to  convey  to  the  plaintiff. 
Treadaway  had  put  an  end  to  his  claim  in  the  brick  yard 
property  by  giving  notice  of  his  vendor's  lien  ;  by  that  act 
the  right  to  a  title  reverted  to  thte  plaintiff.  Leach.  I  see 
no  reason  myself,  why  he  could  not  enforce  his  right  in  a 
court  of  chancery  and  compel  a^  specific  performance  of 
that  contract  as  the  parties  all  had  notice.  But  he,  un- 
questionably, has  the  right  to  afiirm  all  these  proceedings 
by  the  parties^  and  claim  payment  from  Rogers  of  his 
account. 

We  think  the  cause  ought  to  have  gone  to  the  jury.  It 
is  clear  the  account  had  never  been  paid.  The  judgment 
of  the  court  below  must  be  reversed. 

Judgment  reversed. 


FEARS  vs.  LYNCH. 

The  aegro  of  a  cestui  que  trust  is  sold,  and,  with  the  proceeds  of  the 
sale,  land  is  purchased,  the  title  of  which  which  passes  to  tlie  cestui 
qae  trust;  held,  that  the  ustui  que  trust  cannot  retain  the  laud  and  re- 
cover back  the  negro. 
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la  equity,  in  Floyd  superior  court.  Decision  on  d%? 
murrer,  by  Judge  Hammond,  March,  1859. 

This  bill  was  filed  by.  Thomas  Lynch,  of  the  State  of 
Alabama,  against  Peachy  A.  Fears,  and  in  substance,  al- 
leges, that  in  1853  complainant  was  merchandizing  in 
Monroe  county,  Mississippi,  and  was  sent  for  by  Hansford 
J.  Fears,  who  was  at  the  time  sick  in  bed,  and  was  a 
stranger  to  complainant,  who  had  recently  commenced 
business  in  that,  neighborhood — ^that  complainant  went, 
and  Fears  informed  him  that  the  land  npon  which  he  then 
lived,  he  had  purchased  from  Judge  Morgan,  and  that  the 
last  payment  was  then  due,  and  Morgan  required  pay- 
ment, or  the  land  to  be  given  up,  and  proposed  to  sell 
complainant  a  negro  boy  named  George,  about  eight  or 
nine  yeare  old,  in  order  to  raise  money  to  save  his  land. 
Complainant  at  firat  declined  to  purchase  the  negro,  until 
his  sympathies  were  excited  by  the  appeals  of  Mrs.  Peachy 
A.  Fears,  the  wife  of  said  Hansford,  when  he  agreed  to 
take  the  boy  at  five  hundred  and  fifty  dollars — ^five  hun- 
dred dollars  to  be  paid  to  Judge  Morgan,  and  fifty  to  be 
paid  to  Fears.  He  inquired  of  both  Fears  and  wife 
whether  there  was  any  incumbrance  on  the  boy,  and  they 
both  answered  that  there  was  none,  and  that  the  title  was 
good,  and  was  in  the  said  Hansford  J.  Fear^.  That  he 
took  a  bill  of  sale  for  said  negro,  and  required  both -Mr. 
and  Mrs.  Fears  to  sign  it,  Fears  at  his  wife's  request  sign- 
ing ^er  name  for  her,  she  saying  that  she  could  not  write, 
which  bill  of  sale  has  been  lost.  That  soon  after,  com- 
plainant paid  to  Judge  Morgan  five  hundred  dollars,  which 
was  th^  entire  purchase  money  of  said  lands  and  not  a 
part  as  complainant  had  been  informed  by  Fears,  and  that 
he  paid  to  Fears  fifty  dollars,  the  balance  of  the  purchase 
money  of  said  negro. 

The  bill  further  alleges  that  at  the ,  time  complainant 
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purchased  said  negro,  lie  bad  no  notice  that  there  was  any 
encambrance  upon  him,  and  believed  that  the  title  was  in 
the  said  Hansford  J.  Fears.  After  the  payment  of  said 
sum  of  five  hundred  and  fifty  dollars  by  complainant,  the 
deed  of  conveyance  of  said  land  from  Morgan  was  made 
to  Mrs.  Fears  and  not  to  her  husband,  and  of  this  he  had 
no  knowledge  until  after  he  had  paid  the  amounts  afore- 
said to  Morgan  and  Fears.  That  said  land  so  paid  for  by 
complainant,  is  situated  in  the  county  of  Monroe,  in  the 
State  of  Mississippi,  and  Mrs.  Fears  is  still  in  the  posses- 
sion of  the  same,  and  which  is  worth  twelve  or  fifteen 
hundred  dollars.'  That  at  the  time  complainant  purchased 
said  negro,  the  title  was  in  said  Peachy  A.  Fears,  under 
a  deed  of  gift  to  her.  That  complainant  sold  said  negro 
before  he  had  any  notice  of  such  deed  of  gift  ;  that  Hans- 
ford J.  Peachy  died  in  1858,  and  his  wife  the  said  Peachy 
A.,  afterwards  brought  suit  against  complainant  for  said 
negro,  and  recovered  judgment  for  $866  62f .  That  she 
has  sent  said  judgment  or  a  transcript  thereof,  to  Floyd 
county  in  this  State,  and  sued  out  an  attachment  thereon 
against  complainant,  which  has  been  levied  upon  two  lots 
of  land  belonging  to  him. 

The  prayer  of  the  bill  is  that  defendant  be  compelled  to 
elect  either  to  execute  titles  to  complainant  for  the  land 
in  Mississippi,  and  which  he  paid  for  as  above  stated,  or 
to  enter  satisfaction  on  her  judgment  so  obtained  against 
complainant  for  said  negro ;  or  that  she  be  required,  by  a 
decree  of  this  court,  to  sell  said  land  and  apply  the  pro- 
ceeds to  the  payment  of  said  judgment,*  and  for  an  in-* 
junction  to  rest'rain  her  from  proceeding  with  said  attach- 
ment. 

To  this  bill  defendant  demurred.  The  court  overruled 
the  demurrer  and  defendant  excepted. 

Undbhwood  &  Smith,  for  plaintiff  in  error. 
Chisolm  Waddsll,  contra. 
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jBy  the  Court. — McDonald,  J.,  delivering  the  opinion. 

It  would  be  a  gross  fraud  on  the  defendant  in  error,  for 
the  plaintiff  in  error  to  keep  the  land  purchased  with  the 
proceeds  of  the  sale  of  the  negro,'  and  then  recover  the 
negro  back.  The  defendant  in  error  was  not  compelled 
to  make  the  defence  set  up  in  this  bill  to  theaction  of 
trover  for  the  recovery  of  the  negro,  or  lose  his  renjedy 
against  the  plaintiff  in  error  for  the  conveyance  of  the 
land  to  him  which  was  paid  for  with  the  money  which  he 
gave  for  the  negro,  or  for  such  other  relief  as  the  court  of 
chancery  would  afford  him  under  the  extraordinary  course 
pursued  by  the  plaintiff'  in  error. 

The  bill  must  be  answered. 

Judgment  affirmed. 


FULCHER  vs.  FELKER. 

A  sells  to  B  a  tract  of  land  at  full  valnation  incumbered  with  a  judg- 
ment lien,  to  satisfy  which,  the  land  is  sold  by  the  sherifiT,  leaving  a 
surplus,  after  satisfying  the  principal  interest  and  cost  of  the  fi,  fia. 
Upon  a  rule  against  the  sheriff,  and  at  the  instance  of  A,  lidd  thsC 
B,  the  purchaser,  and  not  A,  was  entitled  to  this  balance. 

Rule  against  sheriff,  from  Catoosa  county.  Decision 
by  Judge  Caook,  at  November  Term,  1858. 

Jesse  Felker,  the  sheriff  of  Catoosa  county,  under  and 
by  virtue  of  an  execution  in  favor  of  Jacob  Seiralfi^ 
against  William  Fulcher,  levied  upon  and  sold  a  tract  of 
land  as  the  property  of  the  defendant,  and  there  remained 
in  his,  the  sheriff's  hands,  after  satisfying  the  ji.  fa.  the 
49um  of  seven  hundred  and  twenty-five  dollars* 
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Fulcher,  the  defendant  in  fi.  fa.^  ruled  the  sheriff,  to 
show  cause  why  he  should  not  pay  over  to  him  this  hal- 
anco  in  his  hands. 

The  sheriff  answered  the  rule  and  showed  for  cause, 
that  the  said  fund  was  raised  hy  a  sale  of  land  belonging 
to  defendant  at  the  date  of  the  judgment,  but  which  land 
was  subsequently,  and  before  the  levy  and  sale,  sold  by 
defendant  to  Carroll  A,  Cloud,  who  was  in  possession  of 
the  same  at  the  time  of  the  sherifi*s  sale,  and  who  became 
the  purchaser  at  that  sale  for  a  sura  or  price  more  than 
sufficient  to  satisfy  the  said^.  fa.  by  the  amount  of  seven 
hundred  and*  twenty-five  dollars.  That  said  land  had 
been  conveyed  to  said  Cloud  by  deed  from  Fulcher,  as 
above  stated,  and  the^.  fa.  under  which  it  was  sold  was, 
the  only  one  against  Fulcher.  That  he,  the  sheriff,  there- 
fore permitted  Cloud  as  the  vendor  and  granted  by  deed 
from  Fulcher,  after  paying  up  enough  to  satisfy  said/,  fa. 
to  retain  the  balance  of  his  bid;  and  respondent  is  ad- 
vised that  after  thus  satisfying  the  said  fi.  fa.  the  surplus 
or  residue  rightfully  belonged  to  Cloud. 

Upon  this  answer  the  court  discharged  the  rule,  and 
counsel  for  Fulcher  excepted. 

Sprayberky  k  Thatcher,  Culbersoit,  and  Walker,  for 
plaintiff  in  error. 

McCoNNELL,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

Can  there  be  any  doubt  that  Cloud,  by  going  into  a 
court  of  equity,  would  be  decreed  to  retain  the  balance 
of  the  money  for  which  the  land  was  sold,  after  satisfjring 
the  principal,  interest  and  cost  of  the  fi.  fa.  f  We  appre- 
hend not.  The  same  principle  should  govern  then  in  the 
decision  of  this  motion.     Cloud  bought  and  paid  Fulcher, 
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the  defendant  iji  execution,  for  the  land.  He  went  into 
possession.  But  it  was  incumbered  by  the  older  lien  of 
the  jodgmeDt.  This  he  was  obliged  to  discharge^  -  H»p* 
ing  done  this,  was  he  not  entitled,  to  hold  on  to  the  sur. 
plus  of  the  sale?  What  claim  had  Fuleher  to  it?  lie 
had  sold  and  conveyed  to  Cloud  and  received  the  fall 
value  of  his  property.  Fulcher*s  deed  is  an  order  to  the 
sheriff,  executed  in  the  most  solemn  form,  to  account  witii 
Cloud  for  the  money  in  his  hands.  Cloud  is  entitled  not 
only  to  relain  this,  but  to  sue  and  recover  from^Fnlcher 
the  amount  that  he  has  been  compelled  to  pay  for  his  use. 
If  Fuleher  chose  to  traverse  the  return  of  the  sheriff, 
and  contest  the  title  of  Cloud,  he  had  ample  opportunity 
to  do  so.  He  not  only  tendered  no  issue,  controverting 
the  facts,  but  by  his  silence  acquiesced  in  the  truth  of  the 
sheriff's  showing.  The  sheriff,  it  is  true,  failed  to  collect 
the  $725  at  his  peril.  The  facts  of  the  case  having  justi*^ 
fled  him,  he  is  protected. 

Judgment  affirmed. 


WALKER  vs.  THE  STATE. 

When  the  sayings  of  a  party  accused  of  larceny,  are  admissible  as  evi- 
dence for  him — 

Indictment,  for  hog  stealing,  in  Haralson  superior  courts 
Tried  before  Judge  Hammond,  October  Term,  1858. 

The  plaintiff  in  error  was  indicted  for  hog  stealing  and 
found  guilty.  His  counsel  moved  for  a  new  trial  on  the 
following  grounds : 
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1.  Because  the  court  erred  in  not  permitting  defendant 
to  prove  what  he  said  in  explanation  of  his  possession  of 
the  hog,  when  found  in  his  possession. 

2.  Because  the  court  erred  in  refusing  to  allow  defend- 
ant to  prove  the  offer  of  Jaraes  Plott  to  sell  a  lot  of  hogs 
to  E.  J.  Newman,  on  •  Walsen  creek,  and  the  description 
he  gave  of  their  difierent  marks,  and  why  they  were,  bo 
marked. 

8.  Because  the  court  erred  in  refusing  to  admit  in  evi* 
dence  a  conversation  between  James  Plott  and  Henry 
Hill,  in  relation  to  the  terms  of  the  contract  of  the  sale  of 
certain  hogs  by  Plott  to  Hill. 

4.  5.  Because  the  verdict  was  contrary  to  law,  the 
charge  of  the  court,  and  the  evidence. 

The  court  overruled  the  motion  and  defendant  excepted. 

Burke  k  Black,  for  plaintiff  in  error.     . 
Sol.  Gen.  Fielder,  contra. 

By  the  Court. — ^Bbnnikg,  J.,  delivering  the  opinion* 

All  of  the  grounds  of  the  motion  but  two,  were  aban* 
doned.     These  two  were  the  first  and  last. 

As  to  the  first — 

Read  the  prosecution.  The  owner  of  the  hogs  alleged 
to  have  been  taken,  testified  as  follows :  "  That  in  De* 
ceraber,  1857,  he  saw  a  black  spotted  hog  in  a  pen  near 
defendant's  house ;  knew  the  hog ;  it  belonged  to  witness ; 
the  marks  had  been  changed  to  two  splits  in  each  ear — the 
splits  looked  like  they  had  not  been  long  made,  and  not 
fully  healed — 'the  hog  had  been  altered.  Witness  had  not 
seen  the  hog  in  three  or  four  weeks — ^witness  don't  know 
who  put  the  hog  in  the  pen — d\d  not  propose  to  take  the 
hog,  but  said  he  would  come  back,  but  did  not-^the  pen 
was  thirty  or  forty  yards  from  the  house  of  the  defendant, 
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close  to  his  corn  crib — witness  lives  ten  or  twelve  miles 
from  defendant.  The  hog  was  in  the  pen  with  other 
hogs,  but  don't  know  that  the  marks  of  the  others  had 
been  changed.*' 

"  Defendant  then  offeted  to  prove  by  said  Reed,  what 
the  Defendant  said  in  explanation  of  the  possession  of  the 
hog,  when  the  said  Reed  went  to  the  hoase  of  defendant, 
and  found  him  in  possession  of  said  hog,  and  defendant 
offered  in  evidence  what  the  said  Reed  said  to  the  defend- 
ant,'' relative  to  said  Reed's  right  and  Ownership  to  said 
hog,  and  what  the  defendant  said  in  reply  to  said  Reed, 
which  the  court  refused  to  allow." 

I  think  that  the  court  ought  to  have  admitted  thiscon- 
verfiation  to  the  jury ;  ahd  for  two  reasons;  one,  that,  the 
court  did  let  in  a  part  of  the  conversation — this  part : 
"  Witness  did  not  propose  to  take  the  hog,  but  said  he 
would  come  back."  The  othen  that,  the  sayings  of 
Walker,  the  accused,  were  to  be  considered  as  the  accom- 
paniments of  the  act  of  possession^  which  was  a  continu- 
ing act,  and  was  the  leading,  if  not  the  only  act  of  Walker 
in  the  case.  Possession  is  a  continual  asportation — a  con- 
tinuing commission,  of  the  larceny.  The  sayings,  there- 
fore, were  to  be  considered  as  making  a  part  of  this  pro- 
longed act.  Consequently,  they  were  admissible  under 
the  rule  of  the  res  gesice. 

There  is  a  case  in  8  Por.  (Ala.  Rep.)  to  the  contrary  of 
this ;  but  if  no  authority  is  cited  for  this  case,  and  the 
question,  as  to  whether  the  sayings  did  not  make  a  part 
of  the  res  gesicB^  was  not,  as  far  as  appears,  presented  to, 
or  considered  by  the  court.  The  case  is  the  State  vs. 
Wisdom,  8  Par.,  571. 

It  is  unnecessary,  if  not  improper,  to  express  an  opinion, 
on  the  ground  that  the  verdict  was  contrary  to  evidence. 

Lumpkin,  J.,  cjoncurring. 
McDonald,  J.,  dissenting. 
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HARPER  ts.  PARKER. 

1.  When  proof  of  a  credit  to  which  the  losing  party  ib  entitled,  has 
been  rejected  by  the  court,  a  new  trial  will  be  awarded,  unlesB 
the  judgment  is  abated  hy  the  amount  oi  said  credit. 

2.  When  the  point  at  issue  between  the  parties,  is  whether  a  certain, 
transaction  was.  an  absolute  or  conditional  sale,  and  the  court  charges 
in  both  aspects  of  the  case,  and  there  is  evidence  to  justify  the 
charge,  the  verdict  will  not  be  disturbed. 

In  Equity,  from  Newton  county.  Tried  before  Judge 
Cabaniss,  at  ISeptember  Term,  1858. 

This  was  a  bill  of  equity  for  account,  by  David  M. 
Parker  against  Edward  Harper. 

The  bill,  in  substance,  states  that  in  1848,  complainant 
and  defendant  entered  into  articles  of  agreement  for  a 
partnership  between  them  in  the  purchase  of  a  mill  site, 
the  erection  of  a  saw  and  grist  mill  thereon,  and  carrying 
on  a  milling  business,  the  proceeds  of  which  were  to  be 
equally  divided  between  them.  That  in  pursuance  of 
this  agreement,  Harper  purchased  a  lot  of  land  for  $550, 
and  took  a  bond  fop  titles  to  himself,  and  complainant 
afterwards  gave  to  him  his  note  for  two*  hundred  and 
seventy-five  dollars,  his  interest  in  said  premises ;  defend- 
ant executed  to  complainant  his  bond  for  titles  to  one- 
half  thereof  upon  the  payment  of  said  note.  •  The  bill 
further  states  that  complainant  afterwards  paid  to  defend- 
ant one  hundred  and  twenty-five  dollars  in  part  payment 
of  said  purchase  money — that  they  proceed  to  the  erec- 
tion of  the  mijls,  and  the  saw  mill  went  into  operation  in 
January,  1850,  and  the  grist  mill  in  April  or  May  there- 
after, and  continued  in  operation  until  March,  1853,  doing 
a  successful  business,  and  yielding  large  profits — that 
17 
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defendant  kept  said  mills  and  the  books  of  account,  and 
collected  and  appropriated  the  proceeds  and  profits  thereof. 
That  complainant  transferred  to  W.  W.  Clark,  Esq.,  an 
attorney  at  law,  the  bond  for  titles  to  one-half  said  mills, 
executed  by  defendant  as  aforesaid,  as  collateral  security 
for  the  payment  of  a  debt  in  his  hands  for  collection 
against  complainant,  amounting  to  about  six  hundred 
dollars — that  complainant  paid  two  hundred  dollars  on 
'  said  debt,  and  then,  by  agreement  between  all  the  parties, 
said  bond  for  titles  was  transferred  to  defendant,  upon  his 
giving  his  note,  payable  in  lumber  for  the  balance  due  on 
said  debt,  being  about  four  hundred  dollars ;  and  that 
said  note  was  paid  by  lumber  belonging  equally  to  com- 
plainant and  defendant,  and  this  arrangement  was  made 
for  the  benefit  of  complainant,  and  for  the  further  purpose 
of  securing  defendant  as  security  for  complainant  on  a 
note  for  8850  00,  held  by  Green  B.  Turner,  which  last 
note  to  Turner  was  also  secured  by  a  mortgage  on  other 
property  of  complainant's,  and  that  said  debt  was  paid 
ofiTin  full  by  complainant,  and  defendant  discharged  and 
released  therefrom.  The  bill  further  states,  that  in  addi- 
tion to  the  one  hundred  and  twenty-five  dollars  paid  in 
part  of  said  purchase,,  and  two  negroes  which  be  furnish- 
ed about  the  business  of  the  mills,  he  paid  out  large  sums, 
amounting  to  one  thousand  dollars,  rn  and  abaut  and  for 
the  machinery  and  business  of  the  same.  That  defendant, 
after  running  said  mills  for  about  two  years,  sold  and 
conveyed  them  to  B.  ^N".  McNight,  (from  whom  the  prem- 
ises were  t)riginall3^  purchased,)  for  twenty-fivfe  hundred 
dollars,  all  of  which  he  appropriated  to  his  own  use. 

The  answer  of  defendant  admits  the  partnerehip  as 
stated  in  the  bilf,  but  avers  that  he  owned  said  premises 
at  the  time  the  partnership  was  formed,  an#  sold  one-half 
thereof  to  complainant  and  gave  him  bond  for  titles  as 
stated,  but  that  the  amount  to  be  paid  by  complainant 
for  said  half  was  $257  00,  and  not  $275  00. 
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Defendant  denies  the  charges  and  allegations  in  the  bill 
Bs  to  the  transaction  with  Clark,  but  states  that  said  bond 
for  titles  was  given  np  to  defendant  by  Clark,  upon  de- 
fendant's paying  or  agreeing  to  pay  the  claim  in  Clark's 
hands,  and  which  was  done  by  a  note  given  to  Clark, 
payable  in  lumber.  That  by  this  operation  and  so  under- 
stood and  assented  to  at  the  time  by  complainant,  defend- 
ant became  the  sole  and  absolute  owner  of  the  mills,  and 
he  destroyed  his  said  bond  for  titles,  as  he  had  a  right  to 
do — denies  that  he  has  received  any  money  unaccounted 
for  and  not  paid  out  for  and  on  account  of  said  partner- 
ship while  it  lasted — denies  that  there  was  any  agreement 
or  arrangement  that  his  bond  for  titles  was  transferred  to 
him,  as  an  indemnity  to  his  being  security  on  Turner's 
note ;  and  insists  that  upon  a  full  and  fair  settlement 
complainant  is  indebted  to  him  several  hundred  dollars. 
Admits  that  he  sold  the  place  to  McNight  for  $2500,  as 
his  own  and  as  he  had  a  right  to  do,  and  denies  that  com- 
plainant had  any  right,  interest  or  claim  in  and  to  said 
•  mills  or  their  proceeds  aft^r  January,  1852. 

Upon  the  proof  and  charge  of  the  court,  the  juiy  found 
for  the  complainant  four  hundred  and  fifty  dollars.       0 

Whereupon  defendant  moved  for  a  new  trial  on  the 
following  grounds : 

1.  Because  the  court  erred  in  rejecting  three  promisso- 
ry notes  tendered  in  evidence,  made  by  complainant  and 
payable  to  defendant,  one  of  fifty  dollars,  due  25th  Dec, 
1850 ;  and  the  other  two  for  fifty-three  dollars  and  fifty 
cents  each ;  one  due  25th  December,  1851,  the  other  25th 
December,  1852;  both  dated  10th  November,  1848,  which 
were  oiBTered  to  show  the  indebtedness  of  complainant  to 
defendant. 

2.  Because  the  court  erred  in  charging  the  jury,  that  if 
they  believed  that  there  was  an  agreement,  that  com- 
plainant should  transfer  his. interest  in  the  land  and  mills 
to  defendant  as  collateral  security,  and  in  consideration 
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that  defendant  should  pay  certain  debts  due  by  complain- 
ant, and  that  defendant  had  paid  those  debts,  then  com- 
plainant was  not  entitled  to  recover  any  portion  of  the 
profits  of  said  mills  after  said  transfer,  nor  was  he  entitled 
to  any  part  of  the  money  received  by  defendant  from  the 
sale  thereof.  But  if  defendant  had  failed  to  pay  the  debts 
which  he  hjul  assumed  to  pay,  but  had  only  paid  a  part 
thereof,  then  complainant's  interest  in  the  mills  was  not 
arrested,  and  he  was  entitled  to  recover  his  share  of  the 
profits  up  to  the  time  of  the  sale  b^^  defendant,  and  one 
half  the  purchase  money,  and  defendant  was  entitled  to 
a  credit  for  whatever  sums  he  had  paid  for  complainant 
undei^  their  agreement. 

3.  Because  the  verdict  was  contrary  to  the  evidence 
and  the  weight  of  evidence. 

The  court  overruled  the  motion  for  a  new  trial  and 
defendant  excepted. 

EzzAUD  &  Collier,  for  plaintiflTin  error^ 

Floyd,  and  Harper,  contra. 

By  the  OnirL — Lumpkin,  J.,  delivering  the  opinion. 

There  are  but  two  question;?  in  this  case:  Ist,  did  the 
court  err  in  rejecting  the  notes  oflTered  by  the  defendant? 
2dly,  was  the  charge  of  the  court  correct,  and  authorized 
by  the  evidence  ? 

1.  We  tliink  the  court  was  wrong  in  refusing  to  ^llow 
the  notes  to  go  in  evidence.  The  complainant  in  his  bill 
alleges  that  he  was  to  pay  the  defendant  8275  for  his  half 
of  the  lot  of  land,  upon  which  the  mill  wa%  erected;  and 
that  he  had  paid  $125.  The  defendant  in  his  answer 
states  that  he  was  to  pay  $257  ;  and  that  he  had  paid  $75. 
Taking  either  statement,  and  the  balance  due  for  the  land 
was  something  like  the  amount  of  the  three  notes  held 
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on  Parker  by  Harper.  There  was  enough  in  the  proof  to 
warrant  the  jury  in  finding  that  these  notes  grew  out  of  the 
transaction,  for  the  settlement  of  which  the  bill  was  filed, 
and  we  shall  order  a  new  trial  in  this  case,  unless  Parker 
will  write  the  amount  of  these  notes  ofi'of  the  judgment. 

2.  We  do  not  understand  the  plaintiiF  in  error  as  ob- 
jecting to  the.chai'ge  in  the  abstract.  He  contends  there 
was  no  evidence  to  justify  it.  The  main  point  in  contro- 
versy between  these  parties,  is  whether,  when  Harper's 
bond  was  transferred  to  him  by  Clarke  it  was  on  absolute 
purchase  of  Parker's  interest,  or  only  a.  conditional  sale, 
provided  Harper  had  the  debts  of  Turner  to  pay,  amount- 
ing to  eight  hundred  dollars;  and  upon  which  he  w^as 
security  for  Parker.  He  did  not  have  this  debt  to  pay, 
bat  only  paid  the  Roberts  debt  for  Parker,  amounting  to 
a  little  more  than  $400, 

We  think  there  is  evidence  to  sustain  either  hypothesis ; 
and  we  must  say,  the  testimony  was  abundant  to  show 
that  the  sale  was  conditional,  if  a  sale  at  all ;  and  the 
court  was  warranted  in  charging  as  it  did.  And  it  is 
easy  to  demonstrate,  that  the  finding  of  the  jury  approxi- 
mated to  something  like  accuracy,  provided  they  adopted 
the  theory,  tbat  the  sale  was  not  absolute. 

It  would  be  useless,  therefore,  to  re-try  this  case,  pro- 
vided the  credit  of  the  notes  is  allowed.  If  the  pleadings 
are  faulty  they  could  be  amended.  Why  should  these 
notes,  if  they  are  bonajide  due,  not  be  snfl:eredto  come  in 
whether  growing  out  of  this  transaction  or  not?  This 
bill  is  for  an  account,  and  Parker  owes  Harper  these  notes* 
Why  should  they  be  excluded. 
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DOTAL  AOT)  WIFE  vs.  SMITH,  EX'R. 

1.  Parol  testimony  cannot  be  received  to  add  to  or  vary  a  will ;  but  it 
is  admissible  to  explain  an  equivocal  clause. 

2.  A  limitation  of  an  estate  by  a  testator  to  his  wife,  during  her  natural 
life  or  widowhood,  is  good. 

In  Equity,  from  Henry  county.  Decision  by  Judge 
Cabaniss,  at  April  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  John  A.  Smith,  exec- 
utor of  the  last  will  and  testament  of  Elijah  S.  Boynton, 
deceased,  for  the  aid  and  direction  of  a  court  of  equity  in 
the  execution  of  said  will,  and  especially  to  have  the  9th 
clause  of  said  will  construed  and  expounded. 

Said  clause  is  as  follows : 

"  Item  9th.  At  my  death  I  give  and  bequeath  to  my 
wife,  Elizabeth  Boynton,  during  her  lifetime  or  widow- 
hood, the  west  half  of  my  lands,  with  a  good  house  and 
farming  tools,  two  cows  and  calves,  and  one  year's  pro- 
visions for  the  family,  and  household  and  kitchen  furni- 
ture sufficient  for  the  use  of  the  family.  Also  Solomon's 
labor  is  to  go  to  raise  tlje  children.  When  the  youngest 
becomes  of  age,  he  shall  be  the  property  of  my  wife,  Eli- 
zabeth Boynton,  and  also  Floyd,  a  negro  boy,  and  fifty 
dollars  for  the  use  of  the  family." 

Defendants  answered  the  bill,  and  upon  the  hearing, 
they  proposed  to  prove  by  John  A.  Smith,  the  complain- 
ant, that  at  the  time  the  will  was  written,  he  heard-testa- 
tor  instruct  the  draftsman  to  give  the  "  slave,  Solomon's 
labor,  to  assist  in  raising  his  youngest  children,  and  when 
the  youngest  child  came  of  age,  the  said  slave  Solomon, 
to  go  to  his  wife,  Elizabeth  Boynton."  She  then  remark- 
ed to  him,  "  who  would  then  have  hiqi  ?"     The  testator 
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then  replied,  '*  that  makes  no  difference,  I  will  give  you 
Floyd  as  your  own,"  and  instructed  the  draftsman  accord- 
ingly, who  immediately  made  the  entry  as  found  in  the 
will,  with  which  testator  and  wife  were  satisfied ;  and 
that  since  that  time  the  said  boy  had  been  recognized  and 
treated  as  the  poperty  of  Mrs.  Boynton,  now  Mrs.  Doyal 
— recollects  no  instructions  in  relation  to  the  land  suffi- 
ciently distinct  to  state  it. 

The  court  refused  to  admit  this  evidence;  holding  that 
it  went  to  alter,  add  to,  or  explain  said  will,  and  was  inad- 
missible ;  and  defendants,  Doyal  and  wife,  and  the  younger 
children  excepted. 

Defendants  then  proposed  to  read  the  answer  of  Eliza- 
beth Doyal,  to  the  bill  of  complainant,  giving  hor  expla- 
nation of  said  will.  The  court  refused  to  admit  said 
answer  in  evidence,  a^  explanatory  of  the  intention  of 
testator.  To  which  decision  counsel  for  Doyal  and  wife, 
and  younger  children  excepted. 

The  court  then  adjudged  and  decided  that  the  land  was 
devised  to  Mrs.  Boynton  during  her  lifetime  or-  widow- 
hood, and  upon  her  marriage  and  termination  of  her 
widowhood,  the  remainder  in  fee  being  undisposed  of  by 
the  will,  rests  in  and  belongs  to  the  heirs  at  law  of  testa- 
tor. 

The  court  further  adjudged  the  slave  Solomon's  labor 
to  be  appropriated  to  raise  the  younger  children  of  the 
testator,  and  after  they  are  raised,  and  the  youngest  attains 
age,  then  Solomon  becomes  the  property  of  Mrs.  Boynton,  , 
now  Mrs.  Doyal,  and  rests  in  her  absolutely  and  free  from 
any  trust ;  and  that  the  labor  of  Floyd  was  to  be  appro- 
priated in  the  same  way  as  that  of  Solomon,  and  for  and 
during  the  same  period,  and  he  was  then,  in  like  manner, 
to  become  the  property  of  Mrs.  Boynton,  and  to  rest  in 
her  absolutely. 

To  which  judgment  counsel  for  defendant  excepted. 
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L.  T.  Dotal,  for  plaintiffs  in  error. 

James  S.  Boynton,  contra. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

1.  Ought  the  testimony  of  Elizabeth  Boynton  to  have 
been  received  to  show  what  disposition  the  testator  intend- 
ed to  make  of  the  west  half  of  the  land  after  the  death  or 
marriage  of  his  widow  ? 

The  will  leaves  it  wholly  undevised  ;  and  to  allow  this 
evidence  would  be  to  add  another  dispository  clause  to 
the  will,  which  the  testator  himself  has  not  seen  fit  to 
make.  True,  we  may  conjecture  that  he  had  an  indistinct 
idea  in  his  mind,  that  the  minor  children  would  use  and 
occupy  this  laud,  not  only  during  the  lifetime  of  their 
mother,  but  until  the  youngest  became  of  age ;  and  yet 
he  gives  the  land  to  his  wife  for  this  purpose  during  her 
widowhood  only.  As  to  the  other  clause  terminating 
this  estate,  being  a  restraint  on  marriage,  we  think  there 
is  nothing  in  it.  This  is  no  condition  imposed  by  way  of 
penalty,  but  the  ordinary  alternative  limitation  of  an 
estate  upon  the  natural  life  or  widowhood  of  the  devisee. 
These  limitations  are  of  daily  occurrence  in  wills ;  and 
yet  nobody  ever  thought  of  construing  them  as  penalties, 
held  in  terroreni  over  the  widow  to  prevent  her  from  mar- 
rying again. 

Does  the  testimony  of  John  A.  Smith,  which  was  offer- 
ed to  prove  that  the  bequest  of  Floyd  was  intended  to  be 
a  gift  of  the  boy  to  the  widow,  stand  upon  the  same  foot- 
ing as  that  of  Mrs.  Boynton  ? 

The  clause  of  the  will,' as  to  Floyd,  may  be  read  two 
ways;  either  as  an  absolute  gift  to  the  wife,  to  take  effect 
immediately,  or  as  a  disposition  similar  to  that  made  of 
Solomon.  The  meaning  of  the  will  as  to  this  negro,  is 
in  the  language  of  the  books,  equivocal.     The  testimony 
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is  clear  and  conclusive;  and  yet,  when  admitted,  does  not 
add  to  or  vary  the  will.  For,  to  make  it  do  that,  you 
have  to  assume,  as  in  the  case  of  the  land,  that  the  will 
means  a  certain  thing  and  nothing  else.  But  we  say  that 
this  is  not  true  as  to  Fh)yd.  After  the  outside  proof  as 
to  him,  comes  in,  the  will  is  not  altered,  but  executed  as 
it  is  written  :  and  Mr.  Powell,  and  other  law  authorities, 
justify  this  course. 

Judgment  reversed. 


JOSSEY  AND  WIFE  vs.  WHITE  et  al. 

"I  give  to  1113'  daughter,  Lucincia  Mildred  Brown,  the  following  prop- 
erty, to-wit :  Jack,  &c.  All  the  above  property  I  give  to  my  daugh- 
ter Lucinda  Mildred  Brown,  for  her  own  separate  support  and  for 
the  support  of  her  and  her  family  ;  and  the  property  nor  its  increase 
to  be  made  subject  to  the  debts  of  no  person  she  may  marry,  it  nor 
its  proceeds,  but  to  go  wholly  to  her  support,  her  and  her  children 
and  family.  Th% above  property  I  give  to  my  daughter  Lucinda  M. 
Brown,  for  her  own  benefit  and  separate  supporf,  it  and  its  increase, 
for  her  and  her  children  and  family,  and  at  her  death  it  and  its 
increase  to  go  to  her  children  and  be  equally  divided  between  them, » 
and  tlie  above  property,  it  nor  its  increase  nor  its  proceeds,  is  not 
to  be  made  subject  to  the  debts  of  no  person  that  she  may  marry  ; 
and  if  she  should  die  and  leave  children,  and  they  should  not  be 
raised,  and  they  should  die,  then  and  in  that  case,  it  is  my  will  that 
all  the  above  property  that  I  have  given  my  daughter  be  put  together 
and  the  man  she  should  marry  have  one-third  of  it  and  its  increase^ 
and  the  other  two-thirds  be  equally  divided  between  all  my  grand- 
children, &c."  Held,  That  Lucinda  Mildred  Brown,  (Mrs.  Jossey,) 
took  an  estate  for  life  only  in  the  property  bequeathed  to  her  by 
Keuben  Brown,  her  father. 

In  Equity,  from  Monroe  county.     Decision  on  demur- 
rer, by  Judge  Cabaniss,  at  February  Term,  1859. 
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This  was  a  bill  in  equity,  filed  by  John  H.  Jossey  and 
wife,  against  the  remaindermen  under  the  last  will  and 
testament  of  Reuben  Brown,  deceased,  the  father  of  Mrs. 
Josey,  for  direction  and  instruction  as  to  the  following 
clause  of  saiid  will,  to-wit : 

'*  Also  I  give  to  my  daughter  Lueinda  Mildred  Brown, 
the  following  property,  to-wit:  Jack,  a  man  28 .years  old, 
and  his  wife  Ally,  23  years  old,  and  her  three  children^ 
Kichraond,  6  years  old;  Doctor,  4  years  old,  and  Polk,  8 
months  old ;  Miles,  a  man  28  years  old  and  his  wife  Betty, 
25  years  old,  and  her  two  children,  Smitha,  2  years  old, 
and  Robert,  8  months  old ;  and  Ilenry,  18  years  old  ;  Han- 
nah, a  girl  five  years  old;  Abbey,  15  years  old;  Squire, 
28  years  old ;  July,  15  years  old  ;  Harriett,  my  cook  wo- 
man, 27  years  old,  and  her  three  children ;  Caroline,  12 
years  old;  John,  6  years  old,  and  Nancy,  8  mouths  old; 
Melissa,  16  years  old ;  John,  6  years  old ;  Charles,  2  years 
old  ;  Louisa,  15  years  old  ;  Frances,  10  years  old ;  Major, 
14  years  old ;  X at,  16  years  old ;  Martha,  8  years  old ; 
Dave,  a  man  26  years  old,  and  his  wife,  22  years  old,  and 
her  two  children,  Sarah,  3  years  old,  and  William,  8 
months  old  ;  Drury,  16  years  old  ;  my  old  man  Jim,  65 
years  old ;  she  is  not  to  pay  anything  for  kim,  but  clothe 
him  well  and  feed  him  ;  Rowauy,  3  years  old  :  32  in  all. 
Also  I  give  her  her  piano,  and  she  is  not  to  pay  anything 
for  it.  Also  I  give  her  one  good  bed  and  furniture  and 
stead  worth  seventy-five  dollars ;  also,  she  has  a  bed  and 
furniture  of  her  own  that  her  cousin  gave  her,  and  what 
quilts  she  shall  make  while  living  with  me,  she  is  not  to 
be  charged  with  them.  Also  I  give  her  six  first  choice 
mules  and  six  pair  of  plough  gear  and  six  ploughs  and 
stocks,  ray  best  wagon  and  a  full  set  of  wagon  gear, 
stretchers  and  fifth  chain ;  forty  head  of  hogs  of  equal 
sexes ;  six  cows  and  calves  and  all  my  sheep.  Also,  I 
give  to  my  daughter,  Lueinda  M.  Brown,  the  following 
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lots  of  land:  My  plantation  that  I  now  live  on  witU  all 
its  improvements ;  gin  and  running  gear  and  gin-house, 
and  wheat-thrasher  and  wheat-fan,  and  a  lot  of  land 
called  the  Franklin  land,  joining  John  B.  Ogiltree's  land 
and  McDavis'  land;  also  lot  of  land  known  asisTo.  8,  join- 
ing John  B.  Ogiltree  and  Joseph  Hill's  land,  all  in  the 
sixth  district  of  Monroe  county,  six  hundred  and  seven 
acres,  more  or  less. 

"  All  the  above  property  I  give  to  my  daughter  Lucinda 
Mildred  Brown,  for  her  own  separate  support  and  the 
support  of  her  and  her  family,  and  the  property  nor  its 
increase  is  to  be  made  subject  to  the  debts  of  no  person 
she  may  marry,  it  nor  the  proceeds,  but  to  go  wholly  to 
her  support,  her  and  her  children  and  family;  the  above 
property  I  give  to  my  daughter  Lucinda  M.  Brown,  for 
her  own  benefit  and  separate  support,  it  and  its  increase, 
for  her  and  her  children  and  family,  and  at  her  death,  it 
and  its  increase,  to  go  to  her  children,  and  be  equally 
divided  between  them,  and  the  above  property,  it  nor  its 
increase  nor  proceeds  is  not  to  be  made  subject  to  the 
debts  of  no  person  which  she  may  maiTy ;  and  if  she 
should  die,  and  leave  children,  and  they  should  not  be 
raised,  and  they  should  die,  then,  in  that  case,  it  is  my 
will  that  all  the  property  that  I  have  given  to  my  said 
daughter  be  put  together,  and  the  man  she  should  marry 
have  one-third  of  it  and  its  increase,  and  the  other  two- 
thirds  be  equally  divided  between  all  my  grand- children, 
and  the  property  and  money  that  my  drughtcr  shall 
receive  of  my  estate  is  to  go  in  the  way  that  I  have  lefl 
the  above,  and  having  the  utmost  confidence  in  my  three 
worthy  friends,  Z.  E.  Harman,  and  John  H.  Thomas,  and 
N"athiin  Phillips,  I  do  constitute  them  as  my  lawful  trus- 
tees to  the  property  that  I  have  bequeathed  to  my  daugh- 
ter Lucinda  M.  Brown,  and  to  her  children,  and  to  see 
her  and  her  property  justice  done,  and  at  all  times  she  is 
to  have  a  plenty  of  pocket  money,  enough  to  travel  on, 
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and^he  is  to  be  dressed  well  out  of  the  proceeds  of  the 
property  I  have  left  her,  and  my  trustees  is  to  be  the  judga 
of  her  pocket  money  and  dressing,  and  her  prof>erty  is 
not  to  be  carried  out  of  the  reach  of  my  tra«tees  except 
they  are  made  safe,  that  the  above  property  shall  go  to 
her  and  her  children,  and  if  my  trustees  is  put  to  any 
trouble  in  seeing  to  said  property,  or  expense,  I  give  them 
full  power  to  hire  out  said  property  and  pay  themselves 
for  the  trouble  they  have  been  at,  and  what  money  they 
have  paid  away  in  seeing  her  and  her  property  justice 
done ;  and  if  any  of  the  servants  should  act  in  such  a  way 
as  my  trustees  think  it  is  best  to  sell  them,  and  my  daugh- 
ter's interest,  I  give  them  full  power  to  sell,  and  take  the 
money  arising  from  the  same  and  buy  one  and  put  it  in 
the  place  of  the  one  sold ;  and  at  my  departure  I  wish  for 
my  trustees  to  take  charge  of  the  property  that  1  have 
bequeathed  to  my  daughter  LucindaM.  Brown,  and  man- 
age it  in  the  best  way  that  they  in  their  judgment  may 
think  will  be  to  her  interest  and  welfare,  and  her  children." 

The  bill  was  dated  9  January,  1850,  and  testator  died 
during  the  same  year.  John  II.  Jossey,  the  comphiiuant, 
intermarried  with  Lucinda  M.  Brown,  12  February,  1850, 
and  they  have  had  no  children,  and  the  bill  alleges  that 
there  is  no  probability  that  Mrs.  Jossej'  will  ever  have 
any  child  or  children,  and  counsel  for  complainants  sub- 
mit, first,  that  under  said  will  an  estate  tail  is  created  in 
Lucinda  M.  Brown,  now  Mrs.  Jossey,  and  under  the  act 
of  1821,  the  same  became  an  estate  in  fee  and  rests  abso- 
lutely in  her  ;  or,  second,  that  the  limitations  over  are  too 
remote  and  void.  Third,  that  the  contingency  upon 
which  the  limitation  over  is  to  happen,  viz  :  The  death 
of  Mrs.  Jossey,  leaving  children  who  dre  before  they  are 
raised,  can  never  happen  if  Mrs.  Jossey  never  has  a  child, 
and  therefore  said  limitation  can  never  take  effect. 

Defendants  demurred  to  this  bill  on  the  following 
grounds: 


ATLA:^TTA,  march  term,  I859.  269 


Jossry  and  \Viit»  vs.  Wliite  et  a). 


1.  That  the  property  and  its  increase,  given  to  Lncinda 
M.  Jossej^  is  not  devised  and  bequeathed  to  lier  absolutely 
and  in  fee  simple,  nor  is  it  subject  to  h(;r  power  and  dis- 
positfon,  hut  is  vested  in  her  trustees,  for  the  purposes 
specified. in  the  bequests  tp  her. 

2.  Tliat  the  estate  of  said  Lucinda  M.  in  said  property 
is  a  qualified  and  limited  estate  for  her  separate  use  and 
benefit,  and  the  use  and  benefit  of  her  children  and  family 
during  her  life. 

3.  That 4ifter  the  said  qualified  and  limited  estate  for 
life,  shall  terminate  by  her  death,  said  property  and  its 
increase  is  given  by  said  will  to  the  children  of  said  Lu- 
cinda M.  on  condition,  that  her  child  or  children  shall  be 
raised  or  come  to  years  of  nmturity. 

4.  That  in  the  event  said  Lucinda  M.  shall  die,  leaving 
no  child,  or  if  she  should  die  leaving  a  child  or  children, 
who  should  not  be  raised  to  years  of  maturity,  then,  upon 
the  happening  of  either  of  said  contingencies,  after  the 
death  of  said  Lucinda,  the  fee  simple  in  and  to  said  prop- 
erty rests,  one-third  in  her  husband  surviving  her,  and 
two-thirds  in  the  grand-children  of  the  testator. 

The  court  sustained  the  demurrer  and  dismissed  the 
bill,  and  complainants  excepted. 

Peeples  &  Caeaniss,  and  Stephens,  and  Hall,  for  plain- 
tifls  in  error. 

Trippe,  and  Gibson,  contra, 

B^  ike  Court — Lumpkin,  J.,  delivering  the  opinion, 

A  very  short  time 'need  elapse  to  bring  about  a  very 
great  change  in  the  destination  of  the  property  disposed 
of  by  the  will  of  Reuben  Brown.  For  not  only  is  there  a 
possibility  of  issue  by  the  present  husband  of  his  daugh- 
ter, Lucinda  M. ;  but  should  Jossey  die  and  the  widow 
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intermarry,  the  possibility  would  be  increased  almost  to  a 
probability,  that  she  might  have  offspring  by  another 
husband.  I  refer  to  the  well  authenticated  physiological 
fact  that  a  feme  covert^  who  remained  for  years  barren, 
during  her  first  marriage,  was  delivered  of  twins  in  nine 
mouths  from  the  date  of  her  second.  This  has  occurred 
twice  in  this  State  within  my  own  knowledge ;  and  .should 
the  child  or  children  by  the  present  or  any  future  husband 
be  ^'raised,**  all  the  questions  but  one  which  are  involved 
in  this  record,  would  be  settled  without  the  judgment  of 
this  or  of  any  other  court. 

The  only  exception  we  propose  to  consider  and  decide 
in  this  case  is,  what  estate  did  Mrs.  Jossey  take  under  the 
will  of  her  father  ?  And  we  answer  confindently,  a  life 
estate  only,  and  nothing  more.  The  rule  in  Wild's  case 
is  not  applicable  to  this.  The  first  resolution  in  that  case 
was,  that  when  lands  are  devised  to  a  person  and  his 
children,  and  he  has  no  children  at  the  time  of  the  devise, 
the  parent  takes  an  estate  tail.  And  the  reason  assigned 
for  this  doctrine  is,  that  children  or  immediate  devisees, 
cannot  take,  because  they  are  not  m  esse;  and  by  way  of 
remainder,  they  cannot  take,  for  that  was  not  the  devisor's 
intent,  for  the  gift  to  the  children  was  immediate.  There- 
fore, such  words  shall  be  taken  as  words  of  limitation. 

With  the  reason  of  this  or  any  other  technical  lore  con- 
nected with  this  branch  of  the  law,  I  have  nothing  to  do. 
Thank  God,  it  no  longer  cumbers  our  statute  book.  Un- 
der our  late  act,  it  will  soon  be  buried,  with  the  numerous 
other  follies  and  fossil  remains  of  a  by -gone  age. 

But  the  second  resolution  in  Wild's  case  does  cover 
and  control  this.  It  is,  that  if  a  manrdevis6  lands  to  hus- 
band and  wife,  and  after  their  decease  to  the  children,  in 
this  case,  although  they  have  not  any  child  at  the  time, 
yet  any  child  which  they  have  after,  may  take  by  way  of 
remainder.  For  his  intent  appears  that  the  children 
should  not  take  immediately,  but  after  the  decease  of  the 
parents. 
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Taking  the  two  resolutions  then  together,  they  amount 
to  this :  A  devise  to  one  and  his  children  when  he  has  no 
children,  conveys  an  estate  tail.  But  a  devise  for  life  with 
remainder  to  children,  is  good,  and  will  rest  in  such  child 
or  children  as  may  be  born  afterwards. 

All  the  interest  the  children  of  Lucinda  M.  take  in  the 
life  time  of  their  mother,  is  a  support  out  of  the  property 
of  her  separate  estate.  There  is  no  immediate  gift  to 
them  of  the  property.  At  the  death  of  their  mother  it 
goes  to  them  absolutely,  subject  to  be  divested  if  they 
should  die  without  having  attained  to  maturity.  The  fee 
then  does  not  re&t  in  Mrs.  Jossey,  under  the  rule  in  Wild's 
case,  by  virtue  of  the  act  of  1821. 

But  it  is  insisted  that  the  limitations  over,  creates  a  per- 
petuity, and  is  therefore,  void. 

That  will  depend  upon  the  answer  to  the  question — 
most  the  contingency  upon  which  this  estate  is  limited 
to  the  child  or  children  of  the  daughter,  happen,  if  it 
happen  at  all,  within  the  compass  of  a  life  or  lives  in  be- 
ing at  the  death  of  Reuben  Brown,  the  testator;  and 
twenty-one  yeai's  and  the  fraction  of  a  year  afterwards  ? 
If  so,  the  limitation  over  is  good,  by  way  of  executory 
devise. 

The  contingency  upon  which  this  estate  must  take 
efiect,  is  Lucinda  M.  Brown,  (Mrs.  Jossey,)  leaving  chil- 
dren at  her  death  who  may  die  and  not  \>q' raised.  This 
event  must  necessarily  happen,  if  it  happen  at  all,  within 
the  time  above  specified.  Whether  she  should  leave 
child  or  children  who  should  be  raised  or  die  and  not  be 
raised,  the  fact  will  be  ascertained  beyond  all  doubt  with- 
in twenty-one'years  and  nine  months  after  the  death  of 
the  mother.  The  property  must  vest  absolutely  before 
that  time,  and  become  alienable  and  descendible  ;  or  it  will 
be  fixed  and  settled,  that  if  the  child  or  children  if  any 
are  dead  before  being  raised,  or  coming  to  maturity,  and 
the  estate  will  go  over. 
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This  bequest,  therefore,  is  not  subject  to  the  rule  against 
perpetuities;  and  the  life  estate  of  Lucinda  M.  is  not 
enlarged  to  a  fee,  under  this  aspect  of  the  will. 

The  heirs  at  law  not  being  parties  to  the  bill,  we  de- 
cline expressitig  any  opinion  as  between  tbem  and  the 
husband  and  grand-children.  We  are  fully  prepared  to 
do 'so,  under  the  able  and  lucid  argument  which  has  been 
submitted  in  this  case.  The  thorough  investigation  of 
the  doctrines  involved  in  this  discussion,  is  highly  credit- 
able to  the  counsel,  and  of  incalculable  benefit  to  the 
tQurt,  in  enabling  it  to  come  to  clear  and  satisfactory  con- 
clusions. 


CLOUD  &  SHACKELFORD  vs.  HARTRIDGE  AND 

HARTRIDGE,  ADM'RS. 

1.  When  cotton  is  weighed  by  warc'liouse  men,  and  an  account  of  the 
weigljts  is  rendered  tlie  stbrer,  their  books  and  not  his,  are  the  best 
evidence  as  to  the  weights. 

2.  Notwithstanding  temporary  administrators,  or  such  as  have  no 
authority'  to  sell  cotton,  and  appropriate  the  proceeds  to  the  accep- 
tances of  theirintestate  on  drafts  drawn  by  the  owner  of  the  cotton  ; 
still,  if  they  notify  the  owner  that  they  shall  do  so,  and  he  acquiesce 
in  the  arrangement,  he  will  be  bound  by  it ;  and  if  sued  for  the  cot- 
ton, they  could  plead  and  prove  that  the  proceeds  had  been  properly 
applied. 

Assumpsit  for  cotton  reclamations,  in  Spaulding  supe- 
rior court.  Tried  before  Judge  Cabaniss,  at  May  Term, 
1858. 

Charles  Hartridge,  of  Savannah,  in  his  lifetime,  accept- 
ed two  drafts  for  plaintiffs  in  error,  one  amounting  to 
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?13,  074  04 ;  and  the  other  to  ?18,074  03,  both  at  thirty 
days.  These  acceptances  were  made  on  the  faith  and 
credit  of  605  bales  of  cotton,  consigned  to  him  by  plain- 
tiffs in  error.  Hartridge  died  before  the  maturity  of  tlie 
drafts  ;  temporary  letters  of  administration  on  his  estate 
were  granted  to  defendants  in  error,  who  informed  the 
drawers,  Cloud  &  Shackelford,  by  letter,  that  the  drafts 
must  be  paid  at  maturity,  and  if  funds  were  not  otherwise 
furnished,  they  should  sell  the  cotton.  .To  this  letter, 
Cloud  &  Shackelford  made  no  reply.  The  cotton  was 
sold  and  the  nett  proceeds  amounted  to  $24,  455  95,  and 
account  of  sales  transmitted  to  the  defendants.  The  plain- 
tiffs paid  the  drafts  in  •full  at  maturity,  amounting  to 

526,199  59 
Cr.  by  nett  proceeds  of  605  bales  cotton,        24,455  95 

Due  estate  of  Charles  Hartridge,  ?1,723  64 

And  to  recover  this  amount,   the  defendants  in   error 
brought  this  action. 

The  defendants  in  the  court  below  pleaded  that  the 
plaintiffs  had  no  authority  to  sell  said  cotton  in  payment 
of  said  drafts — that  Hartridge,  their  intestate,  died  before 
their  maturity,  and  plaintiffs  were  under  no  legal  obliga- 
tion to  pay  the  same  until  the  expiration  of  twelve  months 
from  the  grant  of  administration.  They  further  pleaded, 
that  the  account  of  weights  of  said  cotton  as  rendered  by 
the  plaintiffs  was  not  correct — that  said  cotton  weighed 
some  six  thousand  pounds  more  than  appeared  by  the 
account  rendered  by  them. 

At  the  trial,  after  plaintiffs  had  closed,  defendants  went 
into  their  defence,  and  amongst  other  testimony  offered 
in  evidence,  their  books,  containing  the  entry  and  account 
of  the  number  and  weight  of  the  bales  of  cotton  consigned 
by  them  to  the  intestate.  The  court  rejected  the  evidence, 
holding  that  said  entries  were  inadmissible,  and  defend- 
ants excepted. 
•18 
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The  court  charged  the  jnry  amongat  other  things,  that 
it  was  incumbent  on  the  plaintiffs  to  prove  their  account 
sued  on — that  tlie  acceptance  of  the  drafts  by  their  intes- 
tate created  a  liability,  and  that  his  administrators  were 
not  subject  to  suit  thereon  until  twelve  months  after 
grant  of  letters;  but  they  were  not  bound  to  wait  that 
time  before  paying  the  drafts,  but  might  pay  them  sooner 
if  they  were  in  funds,  &c. 

That  as  temporary  administrators,  plaintiffs  had  no 
right  to  sell  the  cotton  ;  but  if  they  notified  defendants 
that  they  would  sell  the  cotton  to  meet  the  drafts  at  their 
maturity,  and  defendants  made  no  objection,  and  they 
aftenvards  sold  the  cotton  and  rendered  an  account  of 
sales,  and  defendants  assented  to  and  acquiesced  in  said 
sale,  and  used  the  account  of  sales  rendered  in  evidence, 
then  they  were  bound  by  said  account  thus  rendered  and 
accepted,  and  were  estopped  from  denying  its  correctness. 

The  jury  found  for  the  plaintiff's  fifteen  hundred  and 
thirty-five  dollars  and  fifty-nine  cents  ($1535  59.)  Where- 
upon defendants  moved  for  a  new  trial  on  the  following 
grounds : 

1.  Because  the  court  erred  in  excluding  defendants 
books  of  account  oftbred  in  evidence. 

2.  Because  the  verdict  is  contrary  to  law,  the  evidence, 
and  charge  of  the  court. 

3.  That  the  charge  of  the  court  as  above  stated  was 
erroneous. 

4.  That  the  court  erred  in  charging  the  jury  upon  an 
assumed  state  of  facts. 

The  court  refused  the  motion  for  a  new  trial  and  defend- 
ants excepted. 

Green  &  Martin,  for  plaintiffs  in  error. 

Aleord  &  Moore,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 
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1.  The  court  was  manifestly  right  in  refusing  to  permit 
the  defendants  to  prove  by  their  books  the  weight  of  the 
cotton  forwarded  to  Hartridge.  The  entries  were  made 
from  an  account  of  the  weights  famished  by  the  ware- 
house men,  who  weighed  the  cotton.  Their  books,  if 
they  kept  books,  as  doubtless  they  did,  and  if  not,  their 
testimony,  were  better  than  the  books  of  the  defendants. 
At  any  rate,  defendants  failed  to  make  it  appear  that  the 
higher  evidence  did  not  exist ;  and  the  presumption  is 
that  it  did. 

2.  Hartridge  having  died  after  the  cotton  was  received, 
his  temporary  administrators  notified  the  defendants  that 
they  should  be  compelled  to  sell  the  cotton  to  meet  the 
drafts  drawn  upon  it.  No  objection  was  made.  They 
did  sell  it,  and  transmitted  to  the  defendants  an  account 
of  sales.  No  complaint  was  made.  When  suit  was 
brought  to  recover  the  over-advance  after  giving  the 
defendants  credit  for  the  cotton,  the  defendants  gave  this 
very  account  of  sales  in  evidence.  They  ofter  no  proof  to 
impeach  the  bona  fdes  of  the  sale.  On  the  contrary,  the 
plaintiflTs  prove  that  the  cotton  was  well  sold. 

The  judge  charged  the  jury  that  the  plaintiffs  had  a 
right  to  infer  from  the  silence  of  the  defendants,  that  they 
acquiesced  in  the  proposed  sale;  and  that  the  a<jcouiit, 
upon  the  facts  in  this  case,  was  conclusive  against  the 
defendants.     All  of  which  is  excepted  to. 

It  is  rather  difficult  to  comprehend  the  position  of  the 
defendants.  They  offered  the  account  of  sales  rendered 
by  the  plaintiffs.  And  if  they  had  not,  what  would  have 
been  the  result  ?  Instqad  of  a  recovery  for  the  excess 
onlj',  the  plaintiff's  would  have  obtained  judgment  for  the 
full  amount  of  th^  drafts ;  leaving  the  defendants  to  look 
after  their  cotton  in  Savannah.  The  last  thing,  perhaps, 
they  would  desire  to  do. 

"Well,  suppose  it  be  conceded  that  the  temporary  admin- 
istrators had  no  right  to  sell  the  cotton,  and  they  certainly 
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could  derive  no  authority  to  do  so  from  their  office;  still, 
if  sued,  they  could  plead  and  prove  that  the  proceeds  of 
the  cotton  was  properly  applied ;  and  no  recovery  could 
be  had  against  them.  Of  what  avail,  then,  is  the  com- 
plaint that  they  had  no  right  to  sell  defendants'  cotton  ? 
There  was  the  strongest  moral  obligation  to  appropriate 
this  cotton  to  the  payment  of  these  drafts ;  and  we  eonfeds 
we  are  unable  to  appreciate  the  merits  of  this  defence. 

If,  as  it  is  stated  outside  of  the  record,  there  was  unrea- 
sonable loss  in  the  re-weighing  of  this  cotton,  that  would 
depend  upon  the  accuracy  of  the  ware-house  men  at  Grif- 
fin, and  Mr.  Sullivan  at  Savannah ;  and  this  was  a  legiti- 
mate subject  of  enquiry.  I  need  not  remark  on  the  loss 
in  the  weight  of  cotton,  especially  that  which  is  picked 
and  packed  early  in  the  season.  Between  this  country 
and  Liverpool  it  is  said  to  amount  sometimes  to  60  or  70 
lbs.  on  the  bag,  notwithstanding  the  transportation  is  by 
water.    When  forwarded  by  land  the  difference  is  greater. 

Upon  the  whole,  we  see  no  reason  for  disturbing  this 
judgment. 

Judgment  affirmed. 


HAMILTON  vs.  CONYERS. 

1.  A  plea,  M'hicli,  in  effect,  is  a  plea,  of  partial  failure  of  consideration, 
that  in  aBcertainiiig  the  price  of  lands  sold,  which  was  to  be  arrived 
at  by  estimating  the  number  of  acres  in  all  the  lands,  there  was  a 
fraud  or  mistake  in  setting  down  the  number  of  lots  of  land  by 
which  one  lot  was  added  improperly,  is  a  good  plea. 

2.  A  plea,  filed  as  a  pica  of  non  est  factum,  ajid  of  no  value  except  as 
such  plea,  need  not  be  stricken  out,  if  tlie  affidavit  of  its  truth  be 
expunged.    It  cannot  benefit  the  defendant  nor  harm  the  plaintiff. 


ATLANTA,  MARCH  TERM,  1859.  277 

Hamilton  ve.  Conyers. 

3.  Evidence  of  fraud  or  mistake,  in  making  the  estimate  of  the  price 
to  be  paid  for  a  settlement  of  land,  in  a  suit  on  a  note  giten  for  the 
land  is  admissible,  although  notes  and  a  bond  for  titles  expressive 
of  the  contract  were  signed  by  the  parties,  and  such  evidence  does 
not  vary  or  contradict  the  written  testimony. 

4.  A  party  cannot  support  the  testimony  of  his  own  witness  before  he 
is  attacked  either  for  want  of  character  or  because  he  has  made  con- 
tradictory statements. 

5.  If,  on  a  note  given  in  part  of  the  consideration  agreed  to  be  paid 
for  lands,  the  payee  enter  that  the  principal  of  the  note  is  reduced 
one  thousand  dollars  in  consequence  of  the  correction  of  an  error 
in  the  bond  for  titles,  such  entry  does  not  bind  the  party  making  it ; 
it  depends  on  whether  the  error  was  in  the  contract,  and  in  the  pro- 
cess used  in  arriving  at  the  aggregate  price  of  all  the  lands,  to  give 
effect  to  which  the  bond  for  titles  was  given. 

Complaint  and  motion  for  New  Trial,  in  Cass  Superior 
Court,  before  Judge  Trippe,  at  September  Term,  1858. 

This  was  an  action  by  Thomas  Hamilton  against  Ben- 
nett H.  Conyers,  to  recover  one  thousand  dollars  and  in- 
terest thereon,  the  balance  due  on  a  promissory  note, 
given  by  Conyers  to  Hamilton. 

The  defendant  pleaded  the  general  issue  and  payment ; 
and  also  a  further  special  plea  that  said  note  was  given 
for  a  settlement  of  land,  composed  of  lots  and  parts  of 
lots  represented  by  plaintiff,  as  making  and  being  26  forty 
acre  lots;  that  said  land  was  sold  at  $25  per  acre,  making 
one  thousand  dollars  per  lot,  when  in  fact  there  was  but 
twenty-five  lots;  lot  No.  738  being  written  and  counted 
twice  by  plaintiff,  and  that  there  were  consequently  no 
consideration  for  the  balance  of  $1,000,  apparently  due 
on  the  face  of  said  note.  The  plea  further  states  that  de- 
fendant called  on  plaintiff'  after  said  error  was  discovered, 
when  plaintiff  entered  on  the  back  of  said  note  the  fol- 
lowing: ^-February  13th,  1862.  The  principal  of  this 
note  is  reduced  by  the  sum  of  one  thousand  dollars,  in 
consequence  of  a  correction  of  an  error  in  the  bond  for 
iitleg,  in  which  738,  as  the  number  of  a  lotj  wiis  inadver- 
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tently  twice  noted  down  ;"  and  that  afterwards,  without 
defendant's  knowledge,  and  in  his  absence,  plaintiiF  alter- 
ed said  entry,  by  adding  thereto  the  following,  viz:  *'but 
is  to  continue  so  reduced  only  till  disinterested  men  shall 
have  decided  that  such  a  reduction  should'  bo  made  for 
such  an  error,"  and  that  the  bond  for  titles  was  altered 
in  accordance  with  the  entry  as  first  made  on  the  note. 

The  evidence  being  closed,  the  presiding  Judge  charged 
the  Jury  as  follows  : 

This  is  an  action  on  apromissory  note  ;  the  plaintiff  in-^ 
Bists  that  there  is  still  due  on  this  note  one  thousand  dol- 
lars, besides  interest.  The  defendant  pleads  payment, 
and  insists  that  it  is  proven,  that  it  is  all  paid.  On  the 
note,  offered  is  evidence,  there  is  a  memorandum  that' the 
principal  of  the  note  is  reduced. by  the  sum  of  one  thous- 
and dollars,  &c.  If  this  memorandum  stands  as  a  credit 
on  this- note,  then  it  is  to  be  admitted  that  the  plea  of 
payment  is  sustained,  and  you  should  find  for  the  plaintiff 
the  costs  only  till  the  appeal  was  entered.  If  it  does  not 
stand  as  a  credit,  then  you  should  find  for  the  plaintiff 
one  thousand  dollars  with  interest  from  the  date  of  the 

• 

note.  It  is  an  acknowledgment,  an  admission,  on  the  part 
of  the  plaintiff,  that  it  is  reduced  ?1,000,  if  disinterested 
men  shall  determine  that  said  note  ought  to  be  so  re- 
duced ;  in  other  words,  it  is  proof  that  this  note  is  re- 
duced, if,  under  the  circumstances  of  the  case,  it  ought  to 
be  so  reduced.  This  note  was  plaintift'*s  paper,  his  pro- 
perty, and  plaintiff  had  the  right  to  put  what  memoran- 
dum he  pleased  on  it.  But  if  plaintiff*  put  anj-thing 
there  which  amounts  to  an  acknowledgment,  an  admis- 
sion, that  any  part  of  said  note  is  not  due,  whenever  he 
offers  it  in  evidence  it  will  bind  the  plaintiff. 

The  plaintiff  admits  that  it  is  so  reduced  if  disinterested 
men  shall  say  that  it  ought  to  be.  This  matter  never 
having  been  by  both  the  parties  heretofore,  is  now  sub- 
mitted, to  you.     There  was  no  obligation   on  the  part  of 
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tlie  defendant  to  submit  this  matter  to  any  one  but  you. 
The  memorandum  on  the  back  of  the  note,  offered  in  evi- 
dence by  the  plaintiff,  admits  that  there  was  an  error, 
&e.,  and  admits  the  amount  of  principal  of  note  reduced 
on  account  of  said  error  §1,000,  if  for  such  an  error  that 
reduction  ought  to  be  made.     The  parol  evidence  in  this 
case  has  been  admitted  not  to  varj'^   the  contract  as  evi- 
denced by  the  bond  and  note,  but  to  explain  the  admissions 
ofplain-tiff  contained  in  the  memorandum  on  the  note, 
what  plaintiff  did  admit,  or  intend  to  admit.     This  admis- 
sion is  no  contract,  and  requires  no  consideration  to  sup- 
port it,  other  than  the  error,  if  error  there  was,  to  make  it 
obligatory  on  the  plaintiff.     If  it  is  obligatory  on  plaintiff, 
under  the  instructions  of  the  Court  on  this  matter,  it  then 
amounts  to  a  receipt,  or  has  the  effect  of  a  receipt  on  the 
note.     If  plaintiff',  at  the  time  he  made  the  entry  on  said 
note,  admitting  the  error,  was  mistaken,  and  no  error, 
which  ought  to  effect  the  note,  existed,  then  plaintiff' is 
not  bound  to  allow  the  receipt,  and  it  is  no  payment  or 
reduction  of  the  note.     Then  the  question  for  your  de- 
termination   is,    ought    the    reduction    to    have    been 
made  ?     If,  from  the  testimony  in  this  case,  you  believe 
that  the  plaintiff  sold  and  defendant  bought  plaintift'^s 
settlement  of  land  in  gross,  and  not  as  containing  so  many 
lots  of  land,  for  the  price  specified,  and  that  defendant 
got  the  land  he  bargained  for,  then  the  defendant  is  not 
entitled  to  the  credit  insisted  on,  although  the  settlement 
of  land  did  not  contain  the  number  of  lots  supposed  by 
the  parties. 

Again,  if  the  Jury  believe,  from  the  testimony,  that  the 
error  admitted  by  the  plaintiff  in  the  memorandum  ou 
the  back  of  the  note  consisted  in  noting  down  the  number 
of  one  of  the  lots  twice,  when  364  was  one  of  the  lots 
sold,  and  made  one  of  the  26  lots  sold,  then  the  defend- 
ant is  not  entitled  to  the  credit  of  §1,000,  although  he 
may  have  bargained  for  the  twenty-six  lots,  and  not  for 
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the  settlement  of  land  in  gross.  If  the  Jury,  however, 
believe  that  plaintiff  intended  to  sell  defendant,  and  de- 
fendant intended  to  buy  26  lots  of  land  at  $1,000  each, 
and  that  only  25  lots  were  actually  sold  to  defendant,  and 
that  is  the  error  admitted  in  the  memorandum,  for 
which  the  reduction  was  to  be  made,  then,  and  in  that 
case,  the  defendant  is  entitled  to  the  reduction  of  $1,000, 
and  you  should  find  for  the  plaintiff  only  the  costs  up  to 
the  entering  the  appeal. 

The  Jury  found  for  the  defendant ;  whereupon  counsel 
for  plaintiff  moved  for  a  new  trial,  on  the  following 
grounds,  viz : 

1st.  Because  the  Court  erred  in  refusing  to  strike  out 
the  second  plea,  on  motion  made  by  demurrer  thereto  by 
plaintift^'s  counsel. 

2d.  Because  the  Court  erred  in  refusing  to  strike  the 
plea,  on  motion  of  plaintiff 's  counsel,  of  ^^wm  est  factum^'* 
which  set  forth  that  an  addition  had  been  made  to  an 
entry  on  the  note,  without  the  knowledge  of  the  defend- 
ant, the  Court  deciding  that  it  was  not  a  plea  of  ^^non  est 
faciuniy**  and  ordered  the  affidavit  only  to  be  stricken. 

3d.  Because  the  Court  erred  in  admitting  in  evidence 
parol  evidence  going  to  show  that  the  plaintiff  sold  the 
defendant  one  thousand  and  forty  acres  of  land  at  twenty- 
five  dollars  per  acre,  the  contract  being  one  which  the  law 
required  to  bo  in  writing,  and  which  was  in  writing,  as 
was  shown  by  the  note  and  the  bond  which  were  in  evi- 
dence; the  said  parol  evidence  being  objected  to  by  plain- 
tiff's counsel. 

4th.  Because  the  Court  erred  in  admitting  parol  evi- 
dence going  to  show  that  the  plaintiff  sold  to  the  defend- 
ant twenty-six  lots  of  land,  at  one  thousand  dollars  a  lot; 
plaintiff's  counsel  objecting  to  the  same  on  the  ground 
that  it  was  illegal,  and  went  to  add  to,  contradict,  or  vary 
the  written  contract. 

5th.  Because  the  Court  erred  in  admitting  each  part 
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and  parcel  of  the  paro>  evidence  oflTered  by  the  defendant 
going  to  show  that  the  land  was  sold  by  the  lot ;  the  same 
being  objected  to  by  plaintiflF's  counsel.  • 

6th.  Because  the  Court  erred  in  r^ecting  the  evidence 
of  Turner  H.  Trippe,  the  presiding  Judge  ;  that  Edmund 
S.  Harris,  a  witness  whose  testimony  had  been  introduced 
by  the  plaintiff,  was  a  man  of  strict  integrity  and  scrupu- 
lous regard  for  the  truth ;  which  testimony  the  plaintiff 
proposed  to  introduce. 

7th.  Because  the  Court  erred  in  charging  the  Jury  that 
the  entry  on  the  note  is  an  acknowledgment  and  admis- 
sion on  the  part  of  the  plaintiff  that  the  note  is  reduced 
one  thousand  dollars,  if  disinterested  men  should  say  that 
said  note  ought  to  be  thus  reduced ;  in  other  words,  it  is 
proof  that  the  note  is  reduced,  if,  under  the  circumstances, 
it  ought  to  be  so  reduced. 

8th.  That  the  Court  erred  in  charging  the  Jury,  "This 
note  was  plaintiff's  paper,  his  property,  and  plaintiff  had 
a  right  to  put  what  memorandum  he  pleased  on  it,  or  to 
add  to  that  memorandum  what  he  pleased ;  but  if  he, 
plaintiff,  put  anything  which  amounts  to  an  acknowledg- 
ment, an  admission,  that  any  part  of  said  note  is  not  due, 
whenever  he  offered  it  in  evidence  it  will  bind  the  plain- 
tiff;" and  the  Court  erred  in  charging  the  Jury  "That  the 
plaintiff  admits  that  it  was  so  reduced,  if  disinterested 
men  should  say  that  it  ought  to  be.  This  matter  never 
having  been  by  both  parties  submitted  to  disinterested 
men,  therefore  it  is  now  submitted  to  you. 

9th.  Because  the  Court  erred  in  charging  the  Jury  that 
the  memorandum  on  the  back  of  the  note,  offered  in  evi- 
dence by  the  plaintiff,  admits  that  there  was  an  error, 
&c.,  as  stated  in  the  entry,  and  admits  the  amount  of  the 
principal  of  the  note  is  reduced  on  account  of  said  error 
$1,000,  if  for  such  an  error  that  reduction  ought  to  be 
made. 

10th.  Because  the  Court  erred  in  charging  the  Jury — 
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*'This  adrniasion  is  no  contract,  atid  requires  no  conside- 
ration to  support  it  other  than  the  error,  if  error  there 
was,  to  €nake  it  obligatory  on  the  plaintiflf.  On  this 
matter  it  then  amounts  to  a  receipt,  or  has  the  effect  of-a 
receipt  on  the  note/' 

11th.  Because  the  Jury  found  contrary  to  the  law  and 
the  charge  of  the  Court. 

12th.  Because  the  Jury  found  contrary  to  law. 

13th.  Because  the  Jury  found  contrary  to  the  evidence. 

14th.  Because  the  verdict  of  the  Jury  is  manifestly, 
and  strongly,  and  directly  against  the  weight  of  evidence. 

It  wa%  admitted  on  the  trial  that  the  defendant  had 
paid  all  the  cost  that  had  accrued  before  the  appeal,  and 
all  the  principal  and  interest  except  $1,000,  and  the  in- 
terest on  that  sum. 

The  Court  overruled  the  motion  for  a  new  trial,  and 
counsel  for  plaintiff"  excepted. 

J.  W.  H.  Underwood,  Wright  &  Shropshire  for  plain- 
tiff* in  error. 

W.  Akin,  Chisolm  &  Waddell,  and  Milner,  contra. 

* 

By  Hie  Court. — McDonald,  J.,  delivering  the  opinion. 

This  was  an  action  of  complaint  in  the  Court  below, 
for  the  recovery '  of  a  balance  of  one  thousand  dollars, 
claimed  to  be  due  on  a  promissory  note  of  thirteen  thous- 
and dollars.  The  defendant  appeared  and  pleaded  the 
general  issue  and  payment.  He  also  pleaded  that  the 
said  promissory  note  was  given  in  part  payment  for  a  set- 
tlement of  land,  composed  of  lots  and  parts  of  lots  suffi- 
cient to  make  (or  were  so  represented  by  the  plaintiff  to 
the  defendant)  twenty-six  forty  acre  lots  of  land ;  that  the 
plaintiff  rated  and  sold  the  land  to  the  defendant  at  twen- 
ty-five dollars  per  acre,  making  one  thousand  dollars  per 
lot,  when  in  truth  and  in  fact  the  plaintiff  did  not  own 
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but  twenty-five  forty  acre  lots;  and  in  making  out  the 
number  of  said  lots,  said  plaintiff  set  down  lot  No.  738 
twice,  and  said  plaintiff  wrote  it  twice  in  said  bofld,*there- 
by  selling  and  conveying  to  the  defendant  forty  acres  of 
land  more  than  the  plaintiff  owned.  Tho  plea  further 
alleges  that  the  defendant  was  ignorant  of  the  error  until 
after  the  note  was  given  and  the  bond  executed,  and  that 
when  h^  discovered  the  said  error  he  called  on  the  plain- 
tift  to  correct  it,  which  he  promised  to  do,  and  on  the 
13th  day  of  February,  1852,  in  order  to  correct  said  error, 
the  plaintiff  made  the  following  entry  on  the  back  of  said 
note :  "February  13th,  1852.— The  principal  of  this  note 
is  reduced  by  the  suiyi  of  one  thousand  dollars,  in  conse- 
quence of  a  correction  of  an  error  in  the  bond  for  titles, 
in  which  seven  hundred  and  thirty-eight,  as  the  nuniber 
of  a  lot,  was  inadvertently  twice  noted  down  ;*'  and  that 
afterwards,  at  some  time  in  the  absence  of  tbe  defendant, 
and  without  his  knowledge  or  consent,  the  said  plaintiff' 
wrongfully  and  fraudulently  altered  said  entry  on  said 
note,  which  had  been  entered  there  by  an  agreement  be- 
tween the  said  plaintiff  and  the  defendant,  by  adding 
thereto,  the  following,  to-wit:  "But  is  to  continue  so.  re- 
duced only  till  disinterested  men  shall  have  decided  that 
such  a  leduction  should  be  made  for  such  an  error;"  and 
that  the  bond  was  altered  by  the  plaintiff'  in  accordjince 
with  the  entry  on  the  note,  by  agreement  between  the 
said  plaintiff  and  defendant,  and  at  the  timB  of  the  first 
entry  so  made,  and  before  it  was  altered  as  aforesaid.  The 
defendant  therefore  claimed  a  credit  of  a  thousand  dol- 
lare,  for  and  on  account  of  the  error  of  said  plaiutift^  in 
selling  to  the  defendant  one  lot  of  land  more  than  he 
owned  at  the  time.  The  defendant  filed  a  plea  of  non  est 
faclam  to  the  entry  made  by  the  plaintiff  on  the  back  of 
the  note,  that  such  entry  was  not  the  act  or  deed  of  the 
defendant.  On  objection  to  this  plea  by  plaintiff's  coun- 
sel as  a  plea  otnOn  est  factum  the  Court  below  directed  the 
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affidavit  of  defendant,  of  the  truth  of  it,  to  be  etrickea 
out,  which  left  the  matter  pleaded  harmless  to  the  plain- 
tiflF.  The  parties  went  to  trial  on  these  pleadings,  and 
the  parties  respectively  introduced  their  evidence.  The 
presiding  Judge  also  charged  the  Jury  as  above  set  forth. 
The  Jury  retured  a  verdict  for  the  defendant,  where- 
upon the  plaintift*  moved  for.a  new  trial,  on  the  several 
grounds  set  forth  in  the  motion. 

1.  The  first  ground  in  said  motion  is  the  refusal  of  the 
Court  to  sustain  the  demurer  to  the  second  plea  of  the 
defendant.  The  plea  demurred  to  is,  in  effect,  a  plea  of 
partial  failure  of  consideration,  and  alleges  that  the  price 
agreed  to  be  paid  was  fixed  by  ascertaining  the  number 
of  acres  of  land  sold,  and  its  value  at  $26  per  acre,  and 
that,  in  making  out  the  number  of  lots,  the  plaintiff  set 
down  one  lot  twice,  and  that  the  plaintiff'  wrote  it  twice 
in  the  bond.-  According  to  the  plea  the  sale  was  not  of  a 
part  or  of  parcels  of  land  for  a  gross  sum,  but  for  a  sum 
to  be  ascertained,  and  which  was  ascertained  by  first  ar- 
riving at  the  number  of  acres,  and  then  its  value  at  ?25, 
for  each  acre.  It  is  alleged  that  there  was  a  deficiency  of 
forty  acres  in  the  quantity,  and  to  that  extent  it  is  claim- 
ed that  the  defendant  is  entitled  to  a  credit  on  the  note. 
We  do  not  think,  therefore,  that  the  plea  was  demurra- 
ble. 

2.  We  think  that  the  Court  did,  in  effect,  strike  out 
the  plea  of  non  est  factum,  when  it  directed  the  afiidavit  to 
be  stricken.  The  object  of  the  plea  was  to  deny  what 
was  never  insisted  upon,  that  the  credit  on  the  back  of 
the  note  was  not  the  act  or  deed  of  the  defendant.  After 
striking  the  affidavit,  nothing  remained  that  was  not  in 
the  plea  which  preceded  it.  It  was  emasculated  of  the 
energy  which  the  defendant  had  given  it  by  annexing  his 
affidavit  to  it. 

3.  The  parol  evidence  objected  to  by  plaintiff's  coun- 
sel, and  adipitted  by  the  Court,  the  admission  of  which  is 
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made  the  third  ground  in  the  motion  for  a  new  trial,  was 
not  offered  to  prove  a  contract  by  parol,  which  the  law 
requires  to  be  in  writing,  and  which  can  be  evidenced  by 
writing  only.  It  does  not  fall  within  the  rule  of  law  on 
which  the  objection  is  based.  The  contract  is  in  writing, 
^ud  remains  m  writing,  but  because  the  law  requires  it  to 
be  in  writing,  it  does  not  place  it  beyond  explanation  or 
impeachment.  The  parol  evidence  does  not  show  that 
the  contract  was  not  as  specified  in  the  note  and  bond, 
viz :  that  the  defendant  agreed  to  give  the  plaintiff  twen- 
ty-six thousand  dollars  for  a  settlement  of  land.  That  is 
the  admitted  contract,  but  it  is  proposed  to  show,  by 
parol  evidence,  that  in  arriving  at  the  price  for  the  settle- 
ment, a  particular  process  was  resorted  to  by  the  parties, 
to-wit :  to  ascertain  the  number  of  lots  of  forty  acres  of 
land  each  the  quantity  of  land  in  the  settlement  would 
make,  and  by  valuing  them  at  one  thousand  dollars  per 
lot  get  the  agreed  price  of  the  entire  settlement,  and  that, 
in  computing  the  price  in  that  manner,  there  was  an 
over-estimate  of  the  number  of  lots  of  land  sold.  Such 
evidence,  we  say,  on  the  fourth  ground  in  the  motion  for 
a  new  trial,  does  not  vary,  add  to  or  contradict  the  writ- 
ten contract.  For  reasons  already  assigned,  we  do  not 
thiuk  that  a  new  trial  should  have  been  ordered  on  the 
fifth  ground  taken  in  the  motion.  Some  of  the  Court  are 
are  of  opinion  that  parol  evidence  was  admissible  to  ex- 
plain an  ambiguity  in  the  bond.  For  myself,  I  place  ray 
judgment  on  other  assigned  reasons. 

4.  It  does  not  appear  that  the  defendant  introduced 
evidence  to  impeach  the  testimony  of  Edmund  C.  Harris, 
a  witness  for  plaintiff,  either  by  proof  of  bad  character  or 
of  contradictory  statements.  It  is  unnecessary  to  deter- 
mine the  question  whether  the  presiding  Judge  might 
have  been  sxcom  as  a  witness  in  the  cause,  as  that  point 
will  not  be  involved  in  this  case  again. 

6.  The  seventh,  eighth  and  ninth  grounds  in  the  mo- 
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tion  for  a  new  trial,  all  relating  to  the  charge  of  the 
Court,  may  be  disposed  of  together.  They  all  relate  to 
the  entry  or  memorandum  made  on  the  back  of  the  note, 
and,  more  or  less,  to  its  effect  as  evidenc<>  against  the 
plaintiff.  In  considering  the  charge  in  this  relation,  we 
must  regard  the  pleadings  and  the  evidence  in  connection 
with  the  entry.  There  are  two  averments  in  the  plea  :— 
1st,  That  in  making  out  the  number  of  lots  of  land,  the 
plaintiff  set  down  lot  number  seven  hundred  and  thirtj- 
eight  twice;  and  2d,  and  that  said  plaintiff  wrote  it  twice 
in  the  bond.  The  counsel  for  defendant,  with  his  usual 
skill  and  vigilance,  looked  no  doubt  well  to  the  nature  of 
his  defence  before  he  filed  his  answer,  and  concluded  that, 
if  there  was  a  mistake  in  the  bond  only,  and  none  in  the 
schedule  of  lots  made  in  ascertaining  the  price  of  the 
whole  land  sold,  the  thousand  dollars  claimed  by  the 
plaintiff  were  still  due.  Hence  he  made  that  issue  lest 
the  other  should  fail.  The  note  and  bond  were  given  in 
evidence  to  the  Jury.  The  price  had  no  doubt  been  as- 
certained, and  the  contract  made  by  the  parties  before  the 
notes  and  bond  were  written.  The  bond  recites  that 
the  notes  had  been  given,  states  the  amount  of  each  and 
when  payable.  Dr.  Young  testified  that  the  defendant 
told  him  that  he  had  bought  twenty-six  lots  from  the 
plaintiff,  at  one  thousand  dollars  a  lot,  and  that  plaintiff 
had  but  twenty-five  lots  in  the  settlement ;  that  when  he 
bought  the  land  all  the  lots  and  parts  of  lots  were  put 
down,  and  the  number  of  acres  in  each  lot,  and  that  the 
acres  were  added  up  and  multiplied  by  twenty-five,  in 
order  to  ascertain  the  pripe  for  the  land,  and  it  made 
$26,000.  This  statement  corresponds  with  the  manifest 
inference  from  the  terms  of  the  bond,  that  every  par|jcu- 
lar  of  the  contract  had  been  arranged  and  agreed  ll^n 
between  the  parties  before  they  set  down  to  reduce  it  to 
writing.  If  this  be  so,  the  rights  and  obligations  of  the 
parties  depend  on  the  accuracy  of  the  schedule  of  lands 


ATLANTA,  MARCH  TERM,  1859,  287 


Hamilton   vb.  Coiiyers. 


made  at  the  time  spoken  of  by  the  defendant.  Whether 
it  agreed  with  the  bond  or  not,  it  should  be  taken  as  the 
contract  of  the  parties  on  the  trial  of  the  issue  between 
them.  If  the  error  was  in  transcribing  the  numbers  from 
the  schedale,  and  not  in  the  schedule,  the  defence  set  up 
is  inadmissible.  If  it  was  in  the  schedule  made  out  be- 
fore hand,  and  there  were  not,  in  fact,  as  many  lots  of 
land,  or  acres,  as  the  aggregate  price  was  made  up  upon, 
then  the  defence  is  made  out.  The  entry  on  the  back  of 
the  note  was  for  the  correction  of  an  error  in  the  bond  for 
titles,  in  which  seven  hundred  and  thirty-eight,  as  the 
number  of  a  lot,  was  inadvertently  twice  noted  down.  It 
is  so  stated.  Allowing  the  entry  to  stop  here,  and  reject- 
ing entirely  the  part  which  was  unquestionably  added 
without  the  knowledge  or  consent  of  the  defendant,  rtnd 
it  by  no  means*  follows  conclusively  that  there  was,  in 
fact,  an  error  committed  by  the  parties  in  the  process  of 
arriving  at  the  value  of  the  lands  embraced  by  the  actual 
contract.  According  to  the  evidence  of  the  attesting  wit- 
ness of  the  bond,  he  w^s  called  on  to  notice  tha;t  one  lot 
of  land,  whose  number  was  not  remembered,  was  not  put 
in  the  bond.  If  "feuch  was  the  fact,  the  price  was  right  as 
put  in  the  notes,  for,  striking  from  the  calculation  the 
second ^ntry  in  the  bond  of  lot  number  738,  and  the 
complement  of  land  upon  which  the  price  of  the  entire 
settlement  of  land  was  reckoned,  was  equal  to  twenty-six 
forty  acre  lots.  All  these  contested  matters  are  for  the 
determination  of  the  Jury,  upon  the  evidence  submitted 
to  them  by  the  parties.  It  will  be  readily  perceived,  from 
what  we  have  said,  that  in  our  judgment  the  presiding 
Judge  erred  when  he  instructed  the  Jury  that,  "if  the 
pltttntiff'  put  anything  which  amounts  to  an  acknowledg- 
ment, an  admission,  that  any  part  of  said  note,  whenever 
he  oifers  it  in  evidence,  it  will  bind  the  plaintiftV*  A 
word  or  words  are  wanted  in  this  sentence  of  the  charge 
of  the  Court,  to  make  it  complete,  but  as  it  is,  it  is  un- 
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derstood,  and  must  be  understood  as  applying  to  the  in- 
dorsement on  the  note  that  the  principal  is  reduced  one 
thousand  dollars,  &c.  Taking  the  charge  in  this  relation 
and  the  Jury  must  have  understood  the  law  of  the  case  to 
be  that  the  plaintift"  was  bound  by  it ;  that  it  was  not  nec- 
essary to  enquire  further.  The  charge  was  too  strong 
and  absolute,  for,  although  the  admission  was  unques- 
tionable, that  the  principal  of  the  note  was  reduced  one 
thousand  dollars,  in  consequence  of  a  correction  of  an 
error  in  the  bond  for  titles,  the  plaintiff  was  not  bound  by 
it,  if  the  error  was  in  the  bond  for  titles  only,  and  not  in 
the  agreement  itself,  of  which  the  bond  was  intended  to 
be  the. evidence.  The  fault  of  the  charge  is  that  the  pre- 
siding Judge  told  the  Jury  that  the  admission  would  bind 
the  plaintiff.  The  entry  was  evidence,  for  what  it  was 
worth,  on  the  issue,  that  in  making  out-the  number  of 
said  lots  the  plaintiff  set  down  lot  number  738  twice.  It 
is  a  misfortune  that  the  original  paper  on  which  the  num- 
bers of  the  land  were  put  down,  with  the  quantity  in 
acres  in  each  lot,  and  added  together  to  make  the  aggre- 
gate, and  that  aggregate  multiplied  by  twenty-five,  was 
not  preserved  to  be  produced  on  the  trial.  That  would 
be  conclusive  on  all  the  issues  between  the  parties. 

The  Court  further  charged  the  Jury  that  "the  pkintiff 
admits  it  was  so  reduced,  if  disinterested  men  should  say 
that  it  ought  to  be,  this  matter  never  having  been  sub- 
mitted to  disinterested  men  heretofore,  is  now  submitted 
to  you."  This  latter  part  of  the  charge  omits  an  essential 
part  of  the  admission,  viz: — "for  such  an  error;"  of 
course  because  a  number  was  twice  noted  down  on  the 
bond.  Our  judgment  is,  that  the  plaintiff  was  not  boiflid 
by  the  admission  referred  to  by  the  Court  in  his  chargefe 
the  Juiy,  but  it  was  open  to  argument  and  explanation, 
like  any  other  admission  of  a  party,  and  the  Jurj'  ought 
to.have  been  so  instructed. 

The  charge  referred  to  in  the  tenth  ground  of  the  mo- 


ATLAin'A,  MARCH  TERM,  1859.  28» 

Whitiock  V.  Crew. 

"  ■  ■  »     .1         III       ■  M  I  »  > 

tioQ  for  a  new  trial  required  some  qnaliiicatioQ.  To  rnake 
the  admissioQ  obligatory  on  the  plaiutiff,  it  must  ha^e 
been  an  admission  of  an  error  in  the  contract  as  Iierein- 
before  remarked  upon.  There,  we  think,  ia  the  whole 
issue,  whether  thaisa-wae  ao  error  in  the  estimate  of  lots 
first  made.  The  endorsement  on  the  note  does  not  admit 
that.  To  that  point  alone  we  think  the  attention  of  the! 
Jury  should  be  directed  upon  a  full  consideration  of  all 
the  evidence  in  the  case. 

As  the  cause  goes  before  another  jury  for  trial,  we 
think  it  would  be  improper  for  us  to  express  any  opinion 
on  the  other  points  taken  in  the  motion  for  a  new  trial. 

Judgment  reversed. 


WHITLOCK  vs.  CREW. 

1.  If  the  declaration  is  amendable,  so  as  to  make  it  fit  the  evidence, 
the  evidence  shouid  be  received. 

2.  An  award  made  under  a  rule  of  Court,  according  to  the  act  of  1799, 
takes  the  place  of  the  verdict,  and  the  judgment  on  it  the  place  of 
the  judgment  on  the  verdict.  Consequently  the  judgment  is  admis- 
sible in  evidence,  as  to  persons  not  parties  to  it,  in  the  same  way 
in  which  it  would  have  been  so  admissible  had  it  been  a  judgment 
on  a  verdict. 

3.  A  party's  answers  to  interrogatories  are  evidence  against  him  as 
admisstonSf  though  the  interrogatories  may  belong  to  a  dlfiferent  case. 

4.  The  drawer  of  a  lot  of  land  conveyed  it  with  warranty,  and  the. 
purchaser  took  possession.    The   drawer  failed  to  take  out  his 
grant,  and  the  lot  was  granted  to  another  person,  under  the  forfeit- 
ing act,  and  he  evicted  the  purchaser  from  the  drawer,  and   that 
purchaser  sued  the  drawer  on  his  warranty. 

HMt  That  he  was  not  entitled  to  recover  interest  on  the  purchase* 
money,  for  the  period  between  his  purchase  and  the  issuing  of  the 
grant,  as  he. bad  enjoyed  th^  rents  of  the  land  during  that  period. 
19 
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Covenant,  ia  DeKalb  Superior  Court. 

Tried  before  Judge  Bull,  at  October  Term,  1858. 

This  was ,  au  action  of  covenant  by  WilliaDa    Crew 
againt  Charles  W.  AFhitlock,  to  recover-  damages  for  the 
breach  of  warranty  of  title,  contained  in  a  deed  executed" 
by  Whitlock,  conveying  a  certain  lot  of  land  situated  in 
the  county  of  Muscogee. 

The  bill  of  exceptions  and  record  in  this  case  having 
failed  to  reach  the  reporter,  and  no  copies  thereof  having 
been  furnished  to  him,  he  is  prevented  from  making 
the  usual  statement  of  facts.  But  the  points  adjudicated 
and  determined  will,  it  is  believed,  be  sufficiently  under- 
stood from  the  following  opinion  of  the  Court,  pronounc- 
ed by  Judge  Benning : 

Qartrbll  &  Hill  and  L.J.  Glenn,  for  plaintiff  in  error. 

MuRPHT  k  Candler  contra. 

By  the  Court, — Benning,  J.,  delivering  the  opinion. 

Was  the  Court  below  right  in  admitting  the  deed  to 
the  Jury  ?  We  think  so.  (1.)  The  deed,  it  seems,  did 
not  contain  the  word  "assigns'* — ^to  him  and  "his  as- 
signs." And  the  declaration  set  it  out  as  containing 
that  word.  The  word  "assigns"  was  subject  to  be 
struck  out  of  the  declaration  by  amendment  at  any  time* 

Was  the  Court  right  in  admitting  to  the  Jury  the  first 
set  of  the  interrogatories  of  Peacock  ?  The  objection  to 
their  admission  was,  that  in  them  it  was  stated  that  the 
notice  of  the  pendency  of  the  ejectment  was  given  til, 
Whitlock,  the  warrantor,  in  1848,  which  was  before  die 
commencement  of  the  ejectment.  But  the  second  set  of 
Peacock's  interrogatories  says  thaH  the  notice  was  given 
in  1849,  after  the  commencement  of  that  suit,  and  the 
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Btatement  in  the  first  set  was  probably  a  mere  mistake  of 
the  year.  At  any  rate,  even  if  it  was  true  that  the  notice 
was  given  in  1848,  the  proof  of  such  a  notice  could  not 
have  hurt  Whitloftk. 

The  bill  of  exceptions  contains  this  statement :  "The 
plaintiff  then  offered  in  evidence  an  exemplification  from 
the  Superior  Court  of  Muscogee,  from  which  it  appeared 
that  Jacob  Lamb  commenced  his  action  of  covenant 
against  Wm.  Crew,  returnable  to  the  August  term,  1852, 
on  a  warranty  deed  to  said  lot  of  land,  No.  176,  in  the  8th 
district  of  Muscogee  county.  That  at  the  May  term, 
1856,  said  cause  was,  by  consent  of  said  Lamb  and  Crew, 
and  by*order  of  the  Court,  referred  to  the  arbitrament  and 
award  of  Anderson  C.  Iludson,  John  Holmes,  Wilson 
Gordy  and  Isaac  H.  Webb,  who,  at  the  same  term  of  said 
Court,  awarded  to  the  said  Lamb  $2,100,  which  award 
was  made  the  judgment  of  said  Court,'* 

"To  which  exemplification  counsel  for  defendant  ob- 
jected.    The  Court  overruled  the  objection,  and  counsel 
for  defendant  excepted." 
Was  this  decision  right  ?    We  think  it  was. 
(2.)  The  ground  of  objection,  as  stated  to  us,  was,  that 
Whitlock  was  not  a  party  to  the  arbitration.     True ;  but 
the  arbitration  was  under  an  order  of  Court,  according  to 
the  Judiciary  act  of  1779  ;  and  therefore  the  award  was 
the  same  as  a  verdict,  and  the  judgment  on  the  award  the 
same  as  a  judgment  on  a  verdict;   and  a  judgment  on  a 
verdict  is  evidence  of  its  own  existence,,  even  as  to  per- 
sons not  parties  to  it.    And  the  object,  here,  was  merely 
to  show  that  Lamb  had  a  judgment  against  Crew,  on 
Crew's  warranty  to  Lamb,  Crew  not  having  the  right 
to  resort  to  Whitlock's  warranty  to  him  until  he  had 
made  good  his  own  warranty  to  Lamb ;  and  the  judgment 
showing  at  least  this  much,  that  Crew's  liability  to  make 
his  warranty  good  to  Lamb  was  fixed. 
Was  the  Court  right  in  allowing  Crew  to  read  Whit- 
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lock's  interrogatories  to  the  Jury  ?  Those  interrogato- 
ries were  taken  in  another  case ;  and  that  was  the  groand 
of  the  objection  to  their  being  road.  But  they  were  read, 
not  as  interrogatories,  but  as  admission*  made  by  Whit- 
lock.  And,  in  that  view,  it  is^  clear  tha/^  they  were  ad-  • 
missible. 

The  Court  allowed  Crew  to  read  to  the  Jurj'  ^fi.f€L  in 
favor  of  Littleton  Morgan,  administrator  of  Jacob  Lamb, 
against  Crew  for  $2100,  with  an  entry  thereon,  ^^Satisfied 
in  full."    And  that  was  excepted  to. 

A  ground  of  objection  was,  that  the^/i./a  and  the  judg- 
ment (that  in  the  exemplification  aforesaid)  were  not  be- 
tween the  same  parties,  the  latter  being  between*  Lamb 
and  Crew,  the  former  between  Lamb's  admiTuairaior  and 
Crew.  But  we  think  that  there  is  enough  to  show  that 
the/!. /a  belonged  to  that  judgment,  and  that  the  admin- 
istrator of  Lamb  became  plaintiff  in  it,  after  Lamb'» 
death,  merely  as  the  representative  of  Lamb. 

Another  ground  of  objection  was,  that  tbe^. /a  did  not 
prove  itself,  but  that  an  exemplification  of  the  judgment 
was  necessary  to  prove  it.  We  do  not  think  ^o.  By  our 
law  execution  is  directed  to  all  the  Sheriffs  of  the  State. 
But  even  if  it  were  so  here  there  was  such  an  exemplifi- 
cation— ^the  es^emplification  of  the  case  between  Lamb 
and  Grew — ^that  the^.  fa  belonged  to  that  case  there  can 
hardly  be  a  doubt- 
One  of  the  charges  of  the  Court  to  the  Jury  was  "that, 
to  entitle  the  plaintiff  to  recover,  no  notice  of  the  action 
of  ejectment  in  favor  of  Harris  against  Lamb  was  neces- 
sary to  Whitloek,  unless  it  was  to  enable  the  plaintiff  to 
recover  attorney's  fees  and  cost,  and  as  they  were  not 
claimed  in  the  case  notice  was  immaterial."  Whether 
this  charge  was  right  or  not  depended  on  what  the  evi- 
dence was  as  to  paramo]int  title  and  eviction,  and  what 
that  was  the  record  does  not  give  us.  It  is  of  no  conse-' 
quence,  however,  for  there  is  a  plenty  of  evidence  to  show 
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that  Whitlock  did,  in  fact,  have  notice  of  the  ejectment. 
No  motion  for  a  new  trial  was  made. 

Another  charge  was,  "that  if  the  plaintiff  was  entitled 
to  recover,  the  measure  of  damages  was  the  purchase 
money  with  interest  from  the  date  of  the  conveyance." 
This  charge  was,  we  think,  wrong. 

Whitlock  was  the  drawer  of  the  lot.  His  deed  to 
Crew,  therefore,  carried  the  title  to  Crew  and  his  assigns, 
until  the  grant  was  issued  to  Harris,  the  person  entitled 
to  the  grant  under  the  forfeiting  act.  Crew  and  his 
assigns  held  possession  under  that  deed,  and  that  posses* 
sion  was  rightful  until  the  issuing  of  this  grant.  In  other 
words,  the^^  received  the  rents  of  the  land  up  to  the  time 
when  this  grant  issued.  It  cannot  be,  then,  that  Crew 
can  also  be  entitled  to  interest  on  his  purchase  money, 
daring  that  same  period.  The  rents  for  that  period  must 
set  ofi  the  interest  for  that  period. 

Here,  then,  the  Court  wiis,  we  think,  in  error,  and 
there  must  be  a  new  trial,  unless  Crew  will  remit  the 
interest  for  the  period  aforesaid. 


KI^G  vs,  BARKER. 

AH  the  acconnts  of  poor  school  teachers  are  to  be  paid  pro  rata^  by 
th9  act  of  1857  on  the  subject. 

Petition  for  mandamus,  from  Forsyth  county.    I>eci- 
«ion  by  Judge  Rice,  at  February  Term,  1869. 
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This  was  an  application  by  Elisha  King,  for  a  mandartts 
to  be  directed  to  Hubbard  Barker,  ordinary  ilnd  commis- 
sioner  of  the  poor  school  fund,  for  the  county  of  Forsyth, 
to  compel  said  Barker  to  pay  to  petitioner  the  wnount 'of 
certain  claims  and  accounts  due  to  him,  oiit  of  said  fund 
in  the  hands  of  said  Barker. 

The  petition  alleges  that  sixteen  of  the  teachers  of  said 
county  (naming  them)  had  claims  for  teaching  poor  chil- 
dren, for  the  years  1858, 1854, 1855  and  1857,  which  claims 
had  been  audited  in  the  ordinary's  office,  and  received 
only  a  pro  rata  share  due  them-— leaving  balances  unpaid 
on  each  of  said  claims,  amounting  in  the  aggregate  to 
two  hundred  and  fifteen  dollars;  that  there  afe  funds  in 
the  hands  of  said  Barker,  as  ordinary  and  school  commis- 
sioner, more  than  sufficient  to  pay  said  amount. 

The  petition  further  alleges  that  said  claims  were  duly 
assigned  and  transferred  to  petitioner,  who  is  entitled  to 
receive  the  amounts  thereof;  and  that  he  has  requested 
said  ordinary  and  commissioner  to  pay  the  same,  but  he 
refuses  to  do  so ;  that  said  ordinary  has  in  his  hands  the 
sum  of  five  hundred  dollars,  received  in  the  year  1857-8 
from  the  State  and  county  taxes,  appropriated  by  law  to 
the  payment  of  said  claims  and  others  of  like  char- 
acter. 

Barker,  fts  ordinary  and  commissioner,  answered,  that 
he  had  in  his  hands  the  sum  of  three  hundred  and  fifty- 
one  dollars  and  eightj»-eight  cents,  received  from  the  State 
Treasurer  since  1st  January,  1859,  the  proportion  of  the 
poor  school  fund  due  the  county  ot  Forsyth  for  the  year 
1858 ;  that  there  is  due  from  the  tax  collector  of  said 

county  about  one  hundred  and dolls^rs,  the  amount 

of  taxes  levied  on  the  countyforthe  payment  of  teachers 
for  1858,  but  which  amount  has  not  been  paid  in. 

Respondent  farther  answers  that  there  are  in  his  office 

teachers'    accounts,    returned   and    audited,    for    1868, 

•  amounting  to  abotit  eight  hundred  and  twenty-one  dol- 
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lars  and  thirty-five  and  one-half  cents  ;  that  the  accounts 

of  teachers  for  1853  amounted  to J863.18 

Foods  of  that  year,  paid  out,  pro  rata,. 621.31 

Balance  unpaid $231.82 

For  the  year  1854— accounts $442.76 

Funds        "  paid  pro  rata 262.49^ 

Balance... $180.28]^ 

For  the  year  1855 — accounts, $258.54 

Fund^        "  paid  *pro  ra^a 197.60 

Balance ...i $  61.94 

For  the  year  1857^accounts.. $820.88 

Funds  y&id  pro  rata 569.10-251.78 

Balance $725.82J 

That  there  were  other  accounts  filed  for  payment  out 
of  said  funds,  as  follows: — 
Accounts  for  teaching  in  1849..... $20.35 

"  ^  "  1850 90.29 

«  "  '     1852 25.92 

"         .        1854 50.68 

'*  •      "    ^  1855..: 15.60      202.84 

Aggregate  of  accounts  prior  to  1858,  unpaid. ..$    928.66J 
Accounts  for  1858,  above  stated 821. 35J 

Total  unpaid .....: $1,750.02 

The  anstvcr  further  states,  that  on  a  final  settlement 
with  the  tax  collectors,  for  the  years  1853, 1856  and  1857, 
respondent  received  the  further  sura  of  $27.14,  which, 
with  the  amount  receivijd  as  aforesaid  from  the  State, 
makes  the  sum  of  $379.02  in  his  hands,  which  amount,' 
and  also  the  amount  he  may  receive  from  the  tax  col- 
lector, levied  agreeably  to  the  recommendation  of  the 
Grand  Jury,  as  aforesaid,  when- received  respondent  ia 
ready  to  pay  out  as  the  Court  may  order. 
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After  argument,  the  presiding  Judge  made  the  follow- 
ing order : 

"On  hearing  this  Mandamus^  and  the  response  thereto, 
and  argument  of  counsel:  It  is  ordered  and  adjudged, 
that  Hubbard  Barker,  Ordinary  of  wiiA  county,  do  pay 
out  the  funds  in  his  hands  upon  all  accounts  filed  and  ap- 
proved according  to  law,  pro  rata^  to  each  teacher ;  and 
that  said  Elisha  King  be  paid  his  rateable  proportion  of 
said  funds  on  his  claims,  according  to  the  act  of  the  Gen- 
eral Assembly  passed  in  1857-^Pamphlet  Acts,  page  9, 
and  other  acts  on  the  same  subject." 

To  this  order  counsel  for  King  excepted,  and  assigns 
same  as  error. 

A.  J.  Hansell,  represented  by  Brown  and  Underwood. 

Bj/  the  Cfewr/.-^BENNiNG,  J.,  delivering  the  opinion. 

The  judgment  of  the  Court  below  was,  that  the  School 
Commissioner  should  pay  all  the  accounts  pro  raia^  re- 
gardless of  their  dates.  Was  that  judgment  right  ?  We 
think  that  it  was.  It  followed  the  plain  words  of  the  act 
of  1857,  on  the  subject.  Those  words  are  as  follows:— 
^'That  all  claims  for  teaching  poor  children  shall  be  sub- 
mitted to  said  Commissioner,  who  shall  have  proof  touch- 
ing such  service,  and  he  shall  allow  and  pay,  when  in 
funds,  all  claims  where,  in  his  judgment  under  the  proof, 
the  service. has  been  rendered  and  the  teacher  really  enti- 
tled to  pay,  having  due  regard  to  the  real  merits  and  jus- 
tice of  the  claim,  whether  such  service  was  rendered  be- 
fore or  after  the  passage  of  this  act,  or  whether  sucli 
ohildren  have  been  returned  or  not.  Acts  of  1857,  10 
Sec.  6. 

It  is  true,  then,  that  the  judgment  pursues  the  act.  It 
must  follow,  therefore,  that  the  judgment  is  right,  if  the 
act  is  valid.    What  is  there  to  prevent  the  act  from  being 
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valid?  Does  it  divest  any  vested  rights?  "Was  there 
any  right  to  be  first  paid  vested  in  any  of  the  poor  school 
teachers?  There  was  none.  The  fund,  at  least  all  of  it 
.except  a  trifle,  was  raised  subsequently  to  the  act — was 
raised  in  1858 — ^aad  it  aeems  impossible  that  there  can  be 
a  vested  right  to  a  thing  which  thing  has  not  come  into 
existence.  But  even  if  it  were  true  that  there  was  such  a 
vested  right  to  this  fund,  it  would  not  be  true  that  the 
act  divesting  that  right  would  be  invalid  unless  the  right 
vested  under  some  contract.  And  there  was  no  contract 
existing  by  which  the  right  was  acquired.  If  acquired  at 
all,  it  was  acquired  under  some  general  act  of  the  Legis- 
lature, as  the  act  qf  1853,  "to  provide  for  the  education  of 
the  poor."    Act  of  1851-2,  3. 

Judgment  affirmed. 


HUNT  vs.  PRINTUP. 

An  attorney  at  law  is  not  liable  to  an  action  at  law  who  acts  bona  fide 
in  the  discharge  of  the  ordinary  duty  of  an  attorney,  and  especially 
in  directing  a  levy  on  property  which  the  plaintiff  admits  in  a  con- 
sent decree  subsequently  made  by  a  court  in  chancery,  was  subject 
to  the  payment  of  this  identical  debt. 

Trespass,  from  Floyd  county.     Nonsuit,  by  Judge 
Hammond,  at  August  Term,  1858. 

This  was  an  action  of  trespass  brought  by  Warrington 
Hunt  against  Daniel  S.  Printup,  Esquire,  an  attorney  at 
law,  for  unlawfully  levying  upon  and  seizing  and  taking 
posaesfiion  of  about  ten  negroes  belonging  to  plaintiff^ 
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under  and  by  virtue  of  an  attachment  sued  out  in  favor 
of  one  Martin* Ketzmiller  against  Jacob  Davault. 

At  the  trial,  plaintift  proved  by  the  deputy  sheriff  and 
jailer,  that  the  attachment  was  placed  in  his  hands  by 
Col.  Stewart,  with  instructions  to  levy  the  same  on  the 
negroes  mentioned — the  negroes  were  pointed  out  by  Col. 
Stewart,  (the  eleven  negroes,  at  the  time  they  were  levied 
On,  were  in  the  possession  of  the  plaintiff,  Hunt) — betook 
the  negroes  to  Rome  and  put  them  in  jail.  Printup, 
Smith,  and  Shropshire  were  the  attorneys  for  Kitzmiller. 
On  his  return  to  Rome  with  the  negroes,  witness  informed 
the  attorneys  that  he  had  maHo  the  levy  and  had  the 
negroes — they  told  him  to  hold  on  to  them  and  keep  them 
safe.  Witness  put  the  negroes  in  jail  and  kept  them 
there  for  some  time.  The  attachment  is  in  Printup's 
hand-writing. 

Plaintiff  then  offered  the  attachment  and  proceedings 
therein,  and  also  a  certified  copy  of  the  record  of  a  suit  in 
chancery,  in  the  State  of  Tennessee,  in  which  Martin 
Kitzmiller  was  complainant  and  Warrington  Hunt  and 
others  defendants. 

George  H.  Davault  was  sworn  on  the  part  of  plaintiff, 
and  testified  that  the  negroes  were  worth  ten  thousand 
dollars — were  attached  in  Floyd  county  in  the  spring  of 
1854 ;  they  were  detained  eight  or  nine  months — they 
were  hired  before  at  $75  per  month-^witness  was  inter- 
ested in  them.  Witness  and  General  Milligan  got  pos- 
session of  the  negroes  as  the  agents  of  the  plaintiff  and 
the  Bank  of  Tennessee — obtained  possession  by  paying 
Printup  and  Smith  two  hundred  and  fifty  dollars,  and 
Shropshire  one  hundred  dollars,  and  e6stB  and  other 
expenses — thinks  the  damage  and  loss  sustained  and 
money  paid  out  amounted  to  four  or  five  thousand  dol- 
lars. Plaintiff  paid  witness  five  hundred  dollars  for  aid- 
ing as  hifi  agent  in  the  matter.  Paid  Underwood  and 
Mitchell  two  hundred  dollars — ^paid  Kitymiller's  lawyers, 
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Printup,  Smith,  a\icl  Shropshire,  $350,  besides  other 
expenses,  the  amount  of  which  witness  does  not  recollect. 
Does  not  know  what  it  cost  plaintiff  in  coming  in  person 
to  attend  to  said  case — knows  the  negroes  were  the  prop- 
erty of  the  said  plaintiff,  because  the  plaintiff"  and  witness 
bought  them  jointly,  and  owned  them  some  two  years, 
then  witness  sold  his  interest,  which  was  one  half,  to 
plaintiff,  while  the  negroes  were  in. North  Carolina.  All 
the  witness  knows  about  the  seizing  and  detaining  of  the 
negroes  by  defendant,  is  what  transpired  when  he  was  in 
Rome,  January,  1855,  when  he  was  endeavoring  to  make 
a  sale  of  some  of  said  negroes  to  pay  the  expenses,  in 
order  to  get  possession  of  the  negroes.  The  jailer,  who 
was  acting  as  deputy  sheriff*,  came  to  witness  when  he 
was  looking  at  the  said. negroes  and  trying  to  affect  a  sale, 
and  asked  what  that  maneuvering  meant  among  them 
negroes,  an<I  said  the  defendant  had  sent  him  to  see  about 
it.  That  witness  had  better  see  defendant ;  that  it  would 
save  trouble  and^eosts.  Witness  went  to  see  defendant 
in  hiff  office,  and  asked  him  by  what  authority  he  had 
sent  the  deputy  sheriff'  after  him  ?  .  Defendant  replied 
that  he  had  authority,  and  it  was  a  good  deal  his  business. 
That  he  stood  responsible  for  a  large  amount.  Witness 
replied  that  he  came  here  as  the  authorized  agent  of  the 
plaintiff,  and  if  defendant  wished  to  see  his  authority,  he 
could  shew  it  to  him.  Defendant  replied  that  he  thought 
that  witness  ought  to  have  come  to  him  in  the  first  place, 
but  that  witness  could  go  and  attend  to- the  btisiness. 

He  paid  the  amount  stated,  of  $350,  lawyers-  fees; 
besides  court  costs  and  other  expenses,  whi^•h  witness 
does  not  now  recollect.  It  was  something  over  six  hun- 
dred dollars.  These  sums  had  to  be  paid  before  witness 
could  get  the  possession  of  the  negroes  ;  defendant  would 
not  agree  to  let  the  case  be  dismissed,  or  that  the  negroes 
should  be  carried  oft'  without  further  expense  and  trouble^ 
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until  the  fees  mentioned,  and  court  costs  and  expenses, 
were  paid. 

Cross- Examined. — Witoess  answers  that  he  does  not 
know  by  whom  said  negroes  were  actually  seized  and  stop- 
ped. Witness  was  in  North  Carolina  ak  the  time  said 
negroes  were  taken  possession  of,  and  is  brother-in-law  to 
plaintiff. 

Witness  and  plaintiff  did  own  said  negroes  jointly. 
Plaintiff  told  witness  that  he  moved  said  negroes  from 
Tennessee,  in  order  to  effect  a  compromise  with  the  Bank 
of  Tennessee.  That  he  did  not  oweEitzmiller  an^'thing. 
Witness  sold  them  and  Gen.  Milligan  signed  the  bill  of 
sale,  as  he  was  authorized  to  do  so  by  a  decree  in  the 
chancery  court  of  Tennessee,  except  four  negroes,  which 
w^ere  delivered  to  plaintiff*  with  .J400  or  J600  left  after 
paying  the  debts  and  expenses.  The  chancery  court  did 
decree  them  to  be  sold  for  a  debt  owing  to  the  Bank  of 
Tennessee,  and  not  to  Kitzmiller  as  plaintiff's  property. 
I  know  nothing  about  his  passing  under  an  assumed 
name.  What  I  have  answered  from  having  heard  I  state. 
The  t'emainder  of  answers  are  from  my  own  knowledge. 
It  was  in  defendant's  office  when  the  conversation  with 
him  took  place.  Daniel  Hicskell  and  Mr.  Browdcr  were 
were  present — do  not  know  the  others.  In  January,  1855, 
do  not  know  where  the  plaintiff  was  taking  said  negroes 
to,  when  they  were  seized  first — saw  defendant  in  January, 
1855.  The  negroes  were  taken  the  spring  before — do 
not  know  the  precise  date.  Witness  sold  some  of  the 
negroes  in  MonrojS  county,  .Tennessee,  and  the  proceeds 
of  said  sale  went  to  payment  of  the  debt  owing  to  the 
Bank  of  Tennessee,  and  the  expenses,  lawyers'  fees,  &c., 
above  mentioned ;  for  which  Hunt  received  a  credit  on 
his  note,  except  the  $400  or  $500  which  was  turned  over 
to  Hunt  with  the  balance  of  the  negroes. 

Do  not  know  anything  more  than  I  have  stated  about 
defendant's  seizing  said  negroes — ^nvas  not  in  the  State  of 
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Georgia  when  said  negroes  were  attached — do  not  know 
wliere  defendant  was  when  said  negroes  were  attached. 

llave  answered  where  and  when  I  saw  defendant.  Said 
negroes  belonge<l  to  Hunt.  There  was  first  a  bill  of  sale 
to  one  half  interest  in  them,  and  then  my  bill  of  sale  for 
the  other  half.  .  I  did  not  swear  in  a  bill  in  equity  that 
said  negroes  were  in  my  possession  when  they  were 
attached  in  Georgia — there  was  one  levied  on  or  attached 
when  I  was  here — a  child  in  my  arms  at  the  time,  for  a 
claim  in  favor  of  Duke,  J  think,  which  was  afterwards 
dismissed.  The  case  was  settled  by  paying  the  costs  and 
fees  before  stated,  and  not  by  paying  any  portion  of  the 
debt,  for  which  they  were  attached.  The  proceeds  were 
applied  as  before  stated. 

They  were  not.  There  was  no  bill  for  the  same  debt, 
upon  which  they  were  attached  in  Georgia  that  I  can 
hear  of.  The  sale  and  proceeds  of  sale  have  been  aiiswer- 
ed.  Do  not  know  of  the  parties  to  the  bill  of  the  Bank. 
Hunt  agreed  to  said  settlement,  but  not  satisfied  with  it. 
Witness  and  Milligau  were  appointed  to  sell  said  negroes. 
Except  that  of  the  Bank  of  Tennessee  and  what  we  paid 
in  Georgia,  was  upon  our  own  responsibility.  I  owned 
an  interest  in  said  negroes  as  heretofore  stated — bought 
it  from  Jacob  Davault. 

No  person,  except  the  persons  writing  my  answers,  was 
present  during  the  taking  of  my  interrogatories.  The 
sttornics,  nor  none  else  have  ever  told  me,  and  said  bow 
I  should  answer  these  interrogatories.  I  have  been  in- 
formed that  the  first  was  defectively  executed,  and  was 
sent  back  to  be  re-executed,  but  never  reached  me,  and 
pliuntiff  asked  me  to  come  in  person  to  court. 

PJaintift*  then  offered  in  evidence,  the  attachment,  bond, 
and  entries  thereon,  and  closed. 

Defendant  moved  for  a  non-suit,  on  the  ground  that 
the  evidence  did  not  make  out  a  prima  facie  case  against 
him;  or  one  which  would  authorize  the  court  to  submit 
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it  to  a  jaiy.     The  court  graatedthe  motion  and  ordered 
a  non-suit,  and  nlaintiff  excepted. 

UxVDERWOOD  &. Smith,  for  plaintiff  in  error. 

m 

Printup  &  Shropshire,  contra. 

By  the  Court, — McDonald,  J.,  delivering  the  opinion. 

In  looking  through  the  voluminous  record  before  us, 
we  are  satisfied  that  the  presiding  judge  in  the  court 
below  committed  no  error  in  awarding  a  non-suit  in  the 
cause  in  that  court.  It  appears  that  the  defendant  was 
sued  in  an  action  of  trespass,  for  an  act  performed  as 
attorney  at  law,  in  the  performance  of  an  ordinary  duty, 
and  for  aught  that  appears  in  the  record,  his  conduct  was 
bona  fide,  without  any  mixture  of  intentional  wrong;  if, 
indeed,  there  was  any  wrong.  In  the  case  of  Sedly  vs. 
Sutherland  and  others,  3  Espiness  Rep.  202,  Lord  Ken- 
yon  said  that  he  "  thought  the  action  could  not  be  main- 
tained against  attorneys,  unless  it  could  be  proved  that 
they  had  gone  beyond  the  line  of  their  duty,  by  which  the 
plaintiff  had  suffered,  That  it  would  be  a  case  of  infinite 
hardship,  if  an  attorney,  who  was  instructed  to  use  the 
most  eftectual  means  to  secure  parties  suspected,  should 
be  subject  to  actions  of  trespass,  in  the  fair  discharge  of 
his  duty."  The  action  in  that  case  was  for  the  arrest 
of  the  person  ;  in  this,  for  the  levy  on  pix)perty,  or  direct- 
ing it,  or  ordering  the  officer  to  hold  on  to  property  already 
levied  on.  There  were  statements  made  by  counsel  for 
defendant  in  error  in  .the  argument  not  found  in  the  i*ec- 
ord,  anft  therefore  not  noticed  in  our  judgment ;  but  the 
evidence  adduced  by  the  plaintiff  shews  that  he  and  his 
counsel,  in  a  oorut  of  chancery  in  Tennessee,  in  a  consent 
.  decree,  admitted  that  the  proceedings  in  this  State,  allud-* 
ing  to  the  said  attachment,  were  taken  to  subject  the 
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slaves  levied  on.  and  referred  to  in  said  decree  to  the  sat- 
isfaction  of  the  Tennessee  judgment ;  and  assenting  also, 
that  said  slaves  should  be  sold,  or  so  many  of  them  as 
should  be  sufficient  to  satisfy  said  judgment,  and  admit- 
ting the  validity  of  the  proceedings  here  by  consenting  to 
a  decree  that  all  the  costs  of  the  suit  which  had  accrued  in 
the  State  of  Georgia  should  be  paid  from  the  sale  of  the 
negroes,  the  said  decree  at  the  same  appointing,  commis- 
sioners to  come  to  Georgia,  receive  the  property  and  exe- 
cute thai  part  of  the  decree. 

We  think  that  plaintiff  in  error,  by  his  own  evidence, 
so  far  from  sustaining  hia  case,  shews  that  ho  had  no 
ground  for  instituting  the  proceeding. 

Judgment  a^rmed. 
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^«i^  via  ttoi driv0»  p«r(y  Uoommoa  l«w,  when  by  doing  so  hif 
righto  would  be  delajed,  if  not  jjaopardised. 

In  equity,  in  Thomas  Superior  Court.    Decision  bj 
Judge  LovB,  January,  1859. 

TIds  bill  was  filed  by  Carey  S.  Co^  against  Epbraim  Gt. 
Ponder,  to  ^njiAn  tbe  collection'  of  a  judgment  at  law, 
obtained  against  complainant.  The  bill  alleges  that  com- 
^aimuBit,  by  his  agent,  Dyson,  bought  a  negro  man  by 
the  name  of  Price,  or  Giles  Price,  a  blacksmith,  from 
delbttdaait,  tm  ^1800 ;  that  one  of  the  notes  given  for  the 
pnrehaee-money,  amounting  to  91800,  was  tnmsferred  to 
SO 
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one  William  Ponder,  a  brother  of  defendant,  befove  it  &11 
due,  and  that  judgment  had  been  obtained  upon  said 
note,  and  afterwards  said  judgment  transferred  back  by 
William  Ponder  to  Ephraim  G.  Ponder,  the  ctefendaat, 
who  is  the  owner  and  holder  thereof,  Hsd  that  said  tn&OB- 
fers  were  made  by  defendant  with  a  view  of  prdir^ixtitig 
complainant  from  making  a  defence  to  said  note,  "the 
consideration  thereof  having  foiled  in  tjiis,  that  the  ii^ro 
thus  purchased  by  defendant,  and  the  right  and  titie^of 
which  defendant  warranted^  is  not  a  slave,  but  is  a  4bee 
person  of  color. 

The  injunction  Was  granted,  and  afterwards,  upon  a 
motion  to  dissolve  said  injunction,  and  to  dismiss  com- 
plainant's bill  for  want  of  equity,  the  court  refused  flie 
motion,  but  held  up  the  injunction  and  retained  the  bill ; 
to  which  decision  Ponder  excepted,  and  upon  a  writ  of 
error  to  the  supreme  court,  that  court  reversed  the  judg- 
ment of  the  court  -  below,  holding  4kat'  complainant  bad 
an  adequate  remedy  at  law  agaiiist  Poader,  upon^^  the 
covenant  of  title  in  the  bill  of  sale ;  but  granted  leave  to 
complainant  to  amend  his  bill,  by  altogkig  the  ineolvency 
of  Ponder,  or  any  other  fiiot  that  wonM  raise  aa  equky, 
and  show  that  the  remedy  at  law  would  be  adequate. 
See  this  case  fully  reported  in  26  Gheo.  Rep. 
.  The  ease  being  thtis  remanded  to  the  cdtttt'b^ieW, 
complainant  then  moved  to  amend  the  bill,  alle^ng, 
amongst  other  things,  that  defendant  had  recently  exeeii- 
ted  a  post  nuptial  settlement,  by  which  he  had  conveyed 
to  a  trustee,  for  the  sole  and  separate  use  of  his  wife,'  the 
whole  of  his  estate,  real  and  persona),  conmstiagvMlAiMs, 
negroes,  &c.,  and  that  he  had  no  visible  p^op^y  ttfpon 
which  an  execution  could  be  levied,  even  if  cotM^iaiiiat 
should  recover  a  judgment  at  law  upon  ft^.ttrctedrioi 
warranty  of  title ;  that  defendant  had  remove  frwia.4lie 
county  of  Thomas  to  the  eounty  of  Fulton,  and  &aft  ^  tie 
had  property  now  that  ooald  be  reacdxed  by  jrnfriMihi^not 
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or  ezecatioD,  it  woBld  be  easy  for  him  to  romove  said 
property,  or  to  mdce  Boeh  diBpositioD  of  it  as  would  effect- 
ually defeat  complaiaaDt's  ultimate  recovery  at  law  on 
breach  of  said  warranty. 

^DejEendant's  oeilnsel  objected  to  this  amendment,  and 
mo?ed  to  dissolve  the  injunction  and  to  dismiss  the  bill. 
The  CK)art  j^nted  leave  to  amende  and  refdaod  to  dis- 
serve thie  injoAotion  or  tP  dieoiise  the  bill.  To  which 
deeisioQ  counsel  for  defefdant  exerted,  and  awigned  the 
asme  as  error. 

McIirrTJBLE  &  YouNa,  and  A.  H.  Hansbll,  represented 
by.  IvEBsoN  I^.  Ha&bis,  for  plaintiff  in  error. 

J.  '&.  AiiEiAKDEK,  and  Burch  k  McLendok,  contra. 

By'^  ChUti. — ^Lumpkik,  J.,  delivering  the  opinion. 

W'^  J^old  the  court  waa  rig^it  in  refusing  to  dissolve 
tbei  injunction  apd  dismiss  the  bill  as  amended  by  the 
eompiainaiit. 

Whea  the  case  waa  op  be&re,,  our  judgm/oat  was,  that 
tihe  bill,  as  yt  originally  stood,  could  not  be  sustained. 
We  suggested,  however,  that  it  (might  be  made  a  good 
bill^  provided  the  complainant  could  allege^  under  oath, 
tbatthei^  was  threatened  or  impending  wrong  to  his 
rights,  by  reason  of  the  insolvency  of  Ephraim  G.  Ponder, 
or  his  removal  beyond  the  jurisdiction  of  the  State. 

The  amendment  shows  that  Ponder,  by  a  post  nuptial 
settlement,  has  ponveyed  the  whole  of  his  property  to  a 
trustee,  in  strict  settlement  upon  his  wife  and  offspring, 
provided  there  be  any,  and  that  he  has  removed  from 
Thomas  to  Fulton  county.  This  conveyance,  although 
voluntary,  is  good  against  him.  True,  the  trust  property 
may  b.e  ^ade  subject  to  contracts  existing  at  the  time  of 
the  settlement,  but  under  all  the  facts  of  this  case,  should 
Cox  be  driven  to  further  litigation,  to  re-imburse  him- 
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self  upon  hifi  covenatit  of  title,  should  he  lose  the  negro  ? 
We  think  not.  It  would  be  to  deprive  his  comnioti  lAvr 
remedy  of  one-half,  at  least,  of  ita  adequacy  and  oom- 
pleteness.  Ephraim  G.  Fonder  ie^ without  prdp^iy ;  and 
the  legal  tiole  to  that  which  he  did  hoM  is  vested*  in 
another.  t 

Therie  is^  another  equity,  ^oot  fcamally  iteuMied  in  «he 
hill,  butwhieh  the  faeto> stated  presented  stooiigly  ftr  the 
consideration  of  ebaneeiy^  Long'  hetoft^  Cos  an^  be  abto 
to  get  a  judgment  upon  his  ^warranty,  this  property  may 
be  disposed  of  by  the  trustee,  who  holds  the  legal  title,  so 
as  to  put  it  beyond  the  reach  of  any  recovery  over,  which 
might  be  had  against  Ponden  The  injunetion  in 
case,  as  in  many  others,  subserves  the  purpose  df  a-( 
Timet  bill. 

Upon  the- whole,  considering  there  are  twoprooeedisgs 
now  pending,  namely,  the  application  of  Price,  the  aegro, 
to  establish  his  freedom,  and  the  plea  of  tbe  ftUure  of 
consideration  of  the  note  given  by  Bysoi^to  Pond^,  far 
the  negro,  and  which  is  sued  on — one  or  belli  of  yAAA 
will  decide  whether  it  will  be  equitable  or  not  to  colltet 
this  judgment  out  of  Oos-^it  is  best  to  retaUi  the  Ml  aMt 
injunction  until  thie  matter  is  decided. 

JudgfiMnl  affirmedi^ 


■>  I* 


HENDRY  vs.  SMITH. 

The  yerdiot  of  a  jnry  on  an  issue,  on  a  plea  in  abatement  to  the  jint#- 
diction  of  the  conrt,  sustaining  their  jnrisdictian,  when  there  iru 
evidence  on  both  sides,  will  not  b6  distttrbed. 


MILtEDaEVILLE, 


Hendry  tb.  Smith. 


Motion  for  Sew  Trial,  in  Thomas  Saperior  Court.  De- 
dsion  by  Judge  Lovs,  February,  1859. 

James  W.  Smith  thought  suit  a^inst  William  H. 
fieodzy,  returnable  to  the  May  teem,  1854,  of  the  Supe- 
rior 4Jourt  of  Thomas  county.  The  writ  was  filed  in 
■offiee  81a^  Jktiember,  1858.  Th0  sberifi  returued  that  he 
iiad  served  the  4efeiidant  personally^  2d  February,  1854. 
At  the  term  of  the  court  to  which  the  writ  was  returna- 
ble, the  defendant  pleaded,  that  at  the  time  said  suit  was 
eommeuced  and  the  writ  sued  out,  he  was  not  a  citizen 

flan  • 

.  of  Thomas  county,  but  resided  in  the  county  of  Jiowndes. 
This  pdea  was  aworn.to,  and  issue  made  up  thereon,  and 
submitted  to  a  ^uiy,  whether  the  defendant  was  a  citizen 
of  Thomas  oounty  at  the  tin^e  suit  was  instituted  against 
him.  At  Jiine  tenn,  1858,  the  case  eame  on  for  trial  on 
the  appeal. 

The  jury  found  that^  defendant  was  a  citizen  of  Thomas 
OQuntf . .  Whereupon  defendant  mored  for  a  new  trial  on 
the  Mlowing  grounds,  viz : 

h  Beeaose  tiie  jury  found  contrary  to  law. 
'  SL  Because  the  jury  found  contraiy  to  evidence;  and 
that  the  verdict  was  strongly  and  decidedly  against  the 
wcog^  of  ttvidencii. 

The  court  refused  the  motion  for  a  new  trial,  and  de- 
fendant excepted. 

MgIntybb  &  Young,  for  plaintiff  in  error. 
» '  A.  H.  Hansell,  contra. 

By  the  Court. — ^MoDonald,  J.,  delivering  the  opinion. 

There  was  evidence  on  both  sides  of  the  issue  submitted 
to  the  juiy,  and  that  leaves  no  doubt  on  the  mind  that 
at  the  time  of  the  service  of  the  declaration  aud  process 
on  the  defendant,  and  at  the  time  of  the  plea  pleaded  he 
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was  resident  in  the  county  of  Thomas,  where  the  suit  was 
instituted.  The  suit  was  in  the  superior  court,  and  the 
plea  should  have  shown  that  there  was  another  court 
where  justice  could  be  elBfectually  administered,  and,  of 
course,  it  must  appear  what  court  it  was  which  had  the 
jurisdiction  at  the  time  of  the  plea  pleaded,  for  if,  at  that 
tifne,  the  identical  court  in  which  the  suJt  tiras  pending 
has  the  jurisdiction,  the  court  will  not  turn  a  plaintiff 
out  merely  to  institute  suit  in  the  same  court.  On  an 
issue  of  this  sort,  the  time  at  Which  the  declaration  was 
filed  in  the  clerk's  office  is  of  little  importance.  The  act 
of  1848,  defining  the  time  at  which  an  action  shotild  be  • 
held  to  be  commenced,  grew  out  of  a  contrariety  of  decis- 
ions in  the  courts,  at  the  point  of  time  at  which  the  suit 
should  have  e^ct  upon  a  plea  of  the  statute  of  limita- 
tions. But  considering  the  hature  of  a  plea  in  abMemenl 
to  the  jurisdiction  of  the  court,  and  the  object  of  *it,  shn- 
ply  to  carry  the  case  before  the  conrt,  where  the  cause  can 
be  properly  tried,  which  court  must  be  shown  in  the  plea^ 
that  the  po^rties  may  institute  the  suit  ther6,  it  fs  in^ma^ 
terial  when  the  declaration  was 'filed.  But  there  Is  a  con- 
flict in  the  evidence,  as  to  the  residence  of  the  ^eftvidant 
in  the  case  below,  when  the  declaration  was  filed ;  and  tiie 
jury  having  found  that  his  residence  was  in  the'  juriftdic^- 
tion  in  which  the  action  was  brought,  the  presiding' judge 
in  that  court  did  right  not  to  disturb  the  verdict. 

Judgment  affirmed. 


DAW80W  &  DAWSON,  Adm'rs,  va.  GtO&KmS. 

It  in  a  suit  on  a  promissory  note,  the  statute  of  limitatioiia  i^  plefkded^ 
and  a  now  promise  is  proven,  the  statute,  which  applies  to  the  ori^ 
inai  demand  is  the  statute  which  governs. 
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ABSntnpeit,  in  O^reene  Superior  court.  Tried  before 
Judge  Hai^bmak,  March  Term,  1859. 

This  was  an  action  of  assumpsit,  brought  by  James  W. 
Qodkiiis,  as  bearer,  against  George  O.  and  Lucien  W. 
DawsoD,  administrators  of  William  0.  Dawson,  deceased, 
upon,  a  promissorj  note  made  by  deeeased  in  his  lifetime, 
dat<id  3d  July»  1836,  and  payable  one  day  after  date  to 
Ghrant'lt  Hall,  or  bearer.  Ther^  was  a  count  in  the  de- 
claration on  a  new  promise,  alleged  to  have  been  made 
within  six  years  from  the  commencement  of  the  action. 

The  defendants  plead  payment,  and  the  statute  of  limi- 
tations. At  the  trial;  plaintifi  proved  by  James  H.  Hall 
tliat  he,  as  the  agent  of  Grant  &  Hall,  presented  the  note 
to  William  C.  Dawson  for  payment  sometime  in  October 
Of  November,  1851 ;  that  Dawson  said  he  believed  the 
note  had  been  paid  ofi',  but  he  would  look  over  his  receipt 
book  imd  see ;  that  he  went  up  home  and  returned  and 
promised  to  pay  it.  Upon  his  cross-examination,  in  reply 
to  the  question  whether  he  had  not  stated  in  the  presence 
of  Oliver  P.  Daniel,  that  the  Above  acknowledgment  or 
promise  to  pay  was  made  in  the  fall  of  1849  or  1850,  witr 
sess  answered  that  he  had  been  entrapped,  and  probably 
had  said  some  such  thing,  but  that  his  present  statement 
98  to  the  time  was  the  true  and  correct  one. 

Upon  this  testimony  plaintiff*  tendered  in  evidence  the 
note  sued  on,  to  the  introduction  of  which  defendants 
objected,  on  the  ground  that  the  same  was,  on  its  face^ 
barred  by  the  statute  of  limitations.  The  objection  was 
overruled,  and  the  note  read,  and  plaintiff  closed. 

The  court  charged  the  jnry  that  if  the  action  "was 
brought  within  six  years  from  the  date  or  period  of  the 
new  promise^  (excluding  the  one  year  in  which  the  ad- 
ministrators were  exempt  by  law  from  suit,), then  the 
statute  is  not  a  bar. '  To  which  charge  defendants  except- 
ed.   The  jury  tbund  for  the  plaintiff;  whereupon  defend- 
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ADts  tendered  their,  bill  of  eitcdptionf,  md  aaiign  as  ^rror 
the  decision  and  chwge  above  excepted  to. 

Qmo*  O.  Djuwboh,  for  plaintiff  in  ecror. 

» 

Phili;p  B«  Bqbwsok.  con/ra. 

By  the  CourU — McDohald^  J.y  ^eUveriog  the  opinion. . 

It  is  insisted^  on»  the  part  of  the  plaintiffe  in  error,  that 
four  years  ie  the  statute  bar  to  an  action  on  the  promise 
relied  on  to  remove  the  bar  of  the  statute  in  this  case;  that 
the  promise  does  not  revive  the  original  debt,  but  that 
thait  debt  is  sijoc^plj  9  consideration  for  the  new  promise; 
and  that  the  four  years  had  expired,  even  adding  £he  year 
during  which  the  administrators  were  exempt  from  sait^ 
before  the  action  was  brought^  and  that  the  note  ought 
not  to  have  been  admitted  in  evidence.  Even  on  tte  hy- 
pothesis of  the  counsel  for  the  plaintiffs  in  error,  the  note 
W^  admissible  to  prove  the  copsideration  of  the  new 
promise ;  but  his  position  is  wrong,  as  was  ^^cided  by  this 
Court  in  the  case  of  Beard  et  al.  vs.  Simmons,  9th  Geo. 
Bep.  4.  The  suit  in  that  case  was  on  promissory  *  notes. 
The  statute  of  limitetions  was  pleaded.  The  plaint 
(>roved  promises  to  take  the  notes  out  of  the  statute  of 
Jimitatjons,  and  the  Court  charged  the  jury  that  if  a  new 
promise  was  made  at  any  time  within  six  years  n^ext  be- 
fore the  commencement  of  the  action,  it  was  good  and 
}>inding,  and  should  be  enforced,  and  this  Court  sustained 
that  chaige.  The  Supreme  Court  of  &e  ITnited  States^ 
}^  ^he  case  of  Clementson  vs.  Williams,  3  Cranch  72,  Jteld 
the  same  doctrine,  the  Chief-Justice  saying  that  th^  statute 
of  limitations,  which  applies  to  the  original  demand,  k 
ih.^  statute  which  controls.  The  charge  of  the  predduig 
Judge  to  the  jury^  in  thii  case,  that  ^^  if  the  ^tiQii  la 
brought  within  six  years  from  the  date  or  period  i^  thjfr 
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new  promise,  the  statute  is  not  a  bar/'  is  excepted  to. 
This  charge  accords  with  the  rale  above  laid  down,  and 
is  the  law  of  the  case. 

Judgment  affirmed. 


OSBOEN  vs.  HEREON. 
« 

A  Bells  to  B  the  privilege  of  making  and  vending  a  patented  washing 
machine,  in  three  countiee,  for  which  he  takes  three  notes  of  9100 
each,  with  the  agreement  that  if  these  machines  bad  heen  previously 
sold  in  these  connties,  that  the  vendor  should  give  up  the  notes. 
HM,  That  upon  satisfactory  proof,  that  these  machines  had  been 
mann&ctnred  and  sold  in  one  of  the  three  counties,  the  notes  were 
void. 

Assampsit,  in  Greene  Superior  Court.  Tried  before 
Judge  Habdbman,  at  March  Term,  1869. 

This  was  an  action  by  Elijah  Osborne  against  David 
Herron,  on  the  following  promissory  note : 

Pbnfieu),  September  Kth,  1857.  *■ 

$100.  Six  months  after  date  I  promise  to  pay  to  E* 
Osborne,  or  bearer,  One  Hundred  Dollars,,  value  ]:eceived, 
with  interest  from  date. 

(Signed)  D.  Hberon. 

The  defence  was,  that  the  note  was  ^ven,  together  with 
two  other  notes,  each  for  the  same  amount,  for  the  exclu- 
sive right  to  manufactdre  and  sell,  in  the  eountids  of 
Oglethorpe,  Clarke  and  Jackson,  a  certain  washing  ma- 
chine which  plaintiff  or  his  assighors  had  patented,  and 
that  the  consideration  had  &iled,  in  this^  that  said  wash* 
ing  machine  had  been  sold,  and  was  in  uae,  in  some  or 
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all  of  said  counties.    And  in  support  of  this  plea,  defend- 
ant offered  the  following  evidence : 

Francis  Herron^  defendant's  son,  testified  that  he  was 
present  when  his  father  gave  to  plaintiff  three  i;iote3,.the 
consideration  of  which  was  the  right  to  sell  washing  ma- 
chines in  the  counties  of  Clark,  Jackson  and  Oglethorpe; 
plaintiff  stated  that  there  was  no  other  agent  in  these 
counties,  and  that  the  machines  had  not  been  offered  for 
sale  in  these  counties.  Defendant  said  he  would  have  the 
machines  made  in  Athens.  Plaintiff  said  they  had  not 
been  manufactured  in  Athens,  Does  not  know  that  the 
three  notes  were  each  for  $100,  nor  when  the  notes  were 
due. 

Virgil  Herron^  son  of  defendant,  testified  that  be  was 
present  when  defendant  gave  the  notes  to  plaintiff  one  of 
which  was  the  note  sued  on.  The  notes  were  given  for 
the  right  to  sell  washing  machines  in  the  counties  of 
Jackson,  Oglethorpe  and  Clarke.  Defendant  said  if  the 
machines  had  been  sold  in  these  counties  he  would  give 
tip  the  notes. 

Lewis  J.  Lampkin^  examined  by  commission,  deposed 
that  he  sold  a  washing  machine,  which  he  levied  on  as 
the  property  of  Samfeon  D.  Bridgman,  in  Clarke  county 
sale  made  in  the  town  of  "Watkinsville,  in  the  spring  of. 
1857.  Don't  recollect  distinctly  whose  patent  it  was,  but 
thinks  it  was  HoUingsworth  patent.  Knows  of  no  ma- 
chines of  the  kind  having  been  sold  in  Jackson  and  Ogle-| 
thorpe  counties.  Bridgman  offered  to  sell  machines  of 
the  same  kind  frequently,  in  the  town  of  Athei^s,  previous 
to  September,  1857.  Said  machines  did  not  give  general 
satisfiactibn. 

John  Ktrkpairicky  examined  by  commission,  swore  that 
several  washing  machines,  purporting  to  be  HoIlingS: 
worth  patent,  were  manufactured  in  Athens,  i|i  the  coun- 
ty of  Clarke,  before  September,  1857,  and  were  offered  for 
sale  by  B.  D.  Bridgman ;  don't  know  of  any  being  offered 
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for  sale  in  Jackson  or  Oglethorpe  counties ;  don't  know 
how  many  were  sold ;  witness  bought  one ;  the  machines 
did  not  give  satisfaction ;  never  heard  any  one  say  they 
were  pleased  with  them  in  Athens. 

Defendant  closed/ 

Plaintiff  then  proposed  to  prove,  by  Philip  B.  Robin- 
son, his  attorney-at-law,  that  a  short  time  after  said  note, 
together  with  two  other  notes,  all  bearing  the  same  date, 
was  given  by  plaintifl^  they  were  left  with  him  lor  collec- 
tion. That  de/endant  called  upon  him  and  stated  that  the 
coDsideration  of  one  of  the  notes  had  failed,  and  that 
upon  complaint  to  plaintiff,  he  had  directed  him,  the  de- 
fendant, to  call  upon  said  Bobinson  and  get  one  of  said 
notes ;  that  he  delivered  to  defendant  one  of  said  notes, 
and  defendant  expressed  himself  satisfied  with  his  con- 
tract as  to  the  counties  of  Oglethorpe  and  Jackson,  and 
that  he  would  pay  the  note  now  in  suit,  and  asked  for 
time.  Defendant's  counsel  objected  to  the  (Competency  of 
Bobinson,  on  the  ground  that  he  was  the  attorn ey-at-law 
of  plaintiff.  The  Court  sustained  the  objection,  and 
repelled  the  testimony,  and  counsel  for  plaintiff  ex 
cepted. 

Plaintiff  then  introduced  and  read  in  evidence  one  of 
said  notes — the  same  given  up  by  Robinson  to  defendant, 
and  produced  under  notice. 

The  jury  found  for  the  defendant,  and  plaintiff  moved 
,  for  a  new  trial  on  the  following  grounds : 

Ist.  Because  the  court  refused  to  admit  the  testimony 
of  Philip  B.  Robinson,  the  attorney-at-law  of  plaintiff  in 
the  case. 

2d.  Because  the  verdict  is  contrary  to  law. 

3d.  Because  of  newly  discovered  evidence  material'  to 
plaintiff's  cade,  and  not  known  at  the  trial. 

The  Court  overruled  the  motion  for  a  new  trial,  and 
defendant  excepted. 
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Philip  S.  Bobihson^  for  plaintiff  in  ernn*. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

The  Court  was  right  in  rejecting  the  testimony  of  Mr. 
Robinson  in  this  case.  The  notes  of  Herron  were  put  in 
his  hands  for  collection.  He  does  not  state  that  he  took 
and  held  as  the  agent,  and  not  as  the  attorney-at-Iaw  (^ 
the  payee.  The  presumption  of  law  is,,  that  he  received 
them  in  the  latter  character.  If  so,  it  is  clear  that  the 
conversation  and  transaction  as  to  one  of  the  notes,  tranch 
pired  while  the  relation  of  client  and  attorney  subsisted 
between  Osborne  and  the  witness;  and,  we  may  add, 
grew  out  of  his  professional  employment  by  the  plaintiff. 
His  evidence  was,  therefore,  in  letter  and  in  spirit,  ob- 
noxious to  the  statute. 

Apart  from,  this  proof,  then,  how  stands  the  case  ?  Her- 
ron gave  Osborne  his  three  notes,  for  f  100  each,  for  the 
privilege  of  selling  Hollingsworth's  pa1;,ented  washing 
machine,  in  the  three  counties  of  Jackson,  Clarke  and 
Oglethorpe,  with  the  understanding  that  if  these  counties 
had  been  pre-occupied,  he  would  deliver  up  the  not^. 
The  testimony  is  abundant  and  uncontroverted,  &at 
Clarke,  one  of  the  counties,  had  been  previously  occupied 
by  a  man  by  the  name  of  Bridgman.  He  manufactured 
the  machines  in  Athens.  John  Kirkpatrick  had  bought 
one  of  them,  and  pronounced  them  not  very  good;  and 
Lewis  Lampkin  had  sold  one  or  more  of  them  at  Watkins- , 
ville,  as  sheriff.  By  the  agreement,  then,  the  notes  'were 
void.  *  One  of  the  notes  was  found,  at  the  trial,  in  the  pos- 
session of  Herron.  Excluding  the  testimony  of  Robinson, 
it  does  not  appear  how  he  came  by  it.  The  presumption  is 
he  had  paid  it.  I  speak  from  the  record  as  a  Judge,  not 
as  a  man.  One  of  the  notes  is  yet  behind.  tJpon  the 
principles  of  an  equitable  apportionment  of  the  price, 
which,  perhaps,  does  not  apply  to  such  a  case,  as  thepmv 
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chaser  has  lost  the  benefit  of  the  sale  of  his  machined  in 
Clarke,  one  of  the  three  conntiee,  the  notes  sued  on  should 
not  be  collected. 

Jtidgnient  affirmed* 


THE  GEORGIA  RAILROAD  AND  BAITKING  COM- 

PANTY  w.  WILLIS- 

Tbe  proo£waB,  that  a  man's  cattle  were  killed  by  a  Rail  Road  train, 
4ind  that  the  agent  of  the  Rail  Road  Company,  when  applied  to  for 
paj  for  the  cattle,  offered  to  pay  for  them,  which  ofier,  however, 
was^  from  being  deemed  inadequate,  rejected* 
.  Heidf  that  this  proof  was  sufficient  to  cast  on  the  €k>mpaiiy  the  onus  of 
proving  that  the  MJling  of  the  cattle  was  not  the  result  of  negli- 
gence. 

Trespass,  in  Greene  Bnperiot  Court  Tried  before 
Jadge  Habdbman,  at  March  Term,  1859. 

This  was  a  proceeding,  under  the  statute,  to  recover 
the  value  of  four  cows,  alleged  to  have  been  killed  by  the 
cars. 

At  the  trial  the  plaintiff  proved  that  four  milch  cows, 
belonging  to  the  estate  of  his  intestate,  were  missed  on 
the  7th  of  July,  1857,  and  were  found  dead  near  the  Rail 
Road  track  on  or  about  the  same  day,  and  that  they  were 
worth  about  twenty-five  or  thirty  dollars  each ;  that  when 
he  complained  to  the  agent  of  the  Rail  Road  about  kill- 
ing the  cows,  he  offered  to  pay  him  twenty-five  dollars 
for  three  of  them,  and  fifteen  dollars  for  one,  which  he 
refused  to  take. 

Here  plaintiff  dosed,  and  defendant  moved  for  a  non- 
anit^  on  the  ground  that  plaintiff  had  &iled  to  show  that 
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the  cows  bad  been  killed  by  the  carelessness,  negligence 
or  improper  condact  of  Ihe  Bail  Boad  Company,  its 
agents  or  employees.  The  Conrt  refused  the  motion  to 
nonsuit,  and  defendant  excepted. 

The  Court  charged  the  jury  that  if  they  believed,  fiom 
the  evidence,  that  the  cows  were  killed  in  consequence  of 
the  carelessness,  negligence,  or  improper  conduct  of 
defendant,  or  its  officers,  agents  or  employees,  in  running 
the  care  on  the  road,  plaintiff  was  entitled  to  recover  the 
value  of  the  cows.  But  if  they  believed  the  killing  was 
not  the  teenlt  of  careless  or  improper  conduct  on  the  part 
of  defendant  or  its  agents,  then  the  defendant  was  not 
liable ;  and  whether  defendant  was  guilty  of  negligence 
or  not,  was  a  question  entirely  for  the  jury  to  determine. 

The  jury  found  for  the  plaintiff  one  hundred  and  twenty 
dollars ;  whereupon  the  defendant  moved  for  a  new  trisl, 
on  the  following  grounds : 

Ist.  Because  the  Court  erred  in  refusing  to  grant  the 
motion  for  nonsuit. 

2d.  Because  the  verdict  was  contraiy  to  tho  evidence. 

8d.  Because  the  verdict  was  contrary  to  law. 

4th.  Because  the  verdict  was  contrary  to  the  charge  of 
the  Court. 

The  Court  overruled  the  motion  for  a  new  trial,  and 
defendant  excepted. 

Philip  B.  Robinson,  for  plaintiff  in  error. 

G.  0.  Dawson,  contra.  • 

By  ike  Court — Bbnnino,  J.,  delivering  the  opinion. 

Was  the  Court  below  right  in  reihsing  the  motion  for 
a  nonsuit  ?    We  think  so. 

The  ground  of  the  motion  was,  that  the  evidence  did 
not  show  that  the  killing  of  the  cows  was  the  remilt  of 
carelessness  or  negligence  in  the  Rail  Road  Company. 
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We  incline  to  think  that  the  mere  fact  that  the  Com- 
pany's train  killed  the  cows,  was  sufficient  to  raise  the 
presumption  that  the  killing  Was  the  result  of  negligence 
in  the  Company's  servants.  When  one  man  kills  another, 
the  law  implies  malice  in  the  killer;  so  if  one  man  kills 
another's  cattle,  ought  there  *not,  in  like  manner,  to  be 
an  implication  of  malice  or  negligence  in  the  killer. 

Indeed  there  is,  perhaps,  more  reason  to  require  the 
implication  in  the  latter  case,  than  there  is,  to  require  it, 
in  the  former.  Our  statute  makes  it  th«  duty  ot  all  per* 
sons  to  keep  a  fence,  of  a  certain  kind  and  height,  and  it 
declares  that  if  any  person  shall  kill  any  other  person's 
cattle  trespassing  on  land  not  enclosed  by  such  a  fence, 
he  shall  pay  for  the  cattle  so  killed.  (Cobb.  19.)  We 
may  assume  that  the  Legislature  thought  that  sdch  a 
fence  as  this  would  be  sufficient  to  keep  out  cattle.  Con* 
sequently,  it  would  seem  that  the  mere  &ct  that  one 
man's  cattle  are  found  .  trespassing  on  another's  land, 
ought  to  be  sufficient  to  ^require  the  presumption  that  the 
fence  of  the  latter  was  a  fence  inferior  to  that  which  the 
staute  prescribes. 

We  incline,  then,  to  the  opinion,  that  the  mere  fact 
that  the  train  killed  the  cows,  ^was  sufficient  to  raise  the 
presumption  that  the  killing  was  the  result  of  negligence 
in  the  Company's  servants.  Of  course  such  a  presump- 
tion would  be  one  subject  to  rebuttal. 

There  was,  however,  in  the  proof,  more  than  this  mere 
fact.  The  agent  of  the  Company,  when  applied  to  for 
pay  for  the  cattle,  did  not  deny  the  liability  of  the  Com- 
pany to  pay  for  them ;  did  not  insist  that  in  the  killing  of 
them  the  Company's  servants  were  free  from  fault.  On 
the  contrary,  he  offered  to  pay  for  the  cattle,  and  the  only 
reason  why  he  did  not  pay  for  them  was,  that  he  did  not 
ofter  for  them  as  much  as  was  demanded. 

TUs,  and  the  other  fact,  the  fact  of  the  killing,  were 
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safficieat^.  we  think,  to  make  a  prmorfade  case  of  neg- 
ligenoe  in  the^  Company's  servants. 

Hence,  we  think  that  the  judgment  ovemiling  the 
motion  for  a  nonsuit  was  right. 

If  there  was  evidence  enongli  to  prevent  a  nonsait^ 
there  was  evidence  enough  to  support  the  verdict,  for  the 
evidence  before  the  jury  was  the  same  that  had  been 
before  the  Oourt.  Therefore  we  have  to  think  Hat  the 
second  and  third,  and  fourth  grounds  of  the  motion  for  a 
new  trial  were  also  insufEl^ient. 

The  first  ground  was  the  refusal  of  the  Court  to  grant 
a  nonsuit.  This  ground  seems  not  to  be  suitable  for  a 
motion  for  a  new  trial ;  but  if  it  is,  it  has  abeady  been 
considered,  and  found  insufficient. 

Judgment  affirmed. 


MOMATARI  vs.  OHO  ATE  bt  al. 

Notwithstanding  Wa  oourt  may  differ  with  the  jory  as  to  the  prepoih 
derance  of  the  proof,  yet  the  verdict  will  not  be  disturbed  npoa  a 
naked  question  of  fact,  provided  there  be  sufficient  evidence  to 
support  the  finding ;  especiallj  when  the  circuit  judge  ia  satisfied 
and  refuses  to  grant  a  new  trial. 

In  Equity,  in  Putnam  Superior  Oourt.  Tried  befora 
Judge  Hammond,  MiCrch  Term,  1859. 

John  D,  Diomatari  filed  his  bill  against  Thomas  W. 
Ohoa4e,  Uriah  Ward,  and  John  W.  Caswell,  to  enjoin  «i 
action  at  law,  brought  on  a  judgment,  formerly  obtained 
against  said  Diomataii  and  Edward  0.  Clarke,  as  partners 
under  the  style  and  firtn  of  Clarke  &  Diomatari.    The  biUi 
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in  substance,  stated  that,  in  February,  1843,  Choate,  then 
of  the  county  of  Jones,  sold  to  Clarke  &  Diomatari,  a  lot 
or  parcel  of  land,  in  the  county  of  Jones,  on  Commission- 
er's creek,  containing  about  thirty-three  acres,  and  on 
which  was  a  mill,  for  the  sum  of  about  thirty-five  hundred 
dollars,  in  three  payments ;  and  that  Choate  executed  his 
bond  to  make  titles  to  said  premises  upon  the  payment 
of  the  purchase-money.  That  Clarke  &  Diomatari  becom- 
ing embarrassed,  and  not  able  to  pay  for  the  place,  agreed 
to  surrender  it,  upon  Choate  giving  up  all  the  demands 
and  claims  which  he  held  against  them ;  and  the  trade  for 
the  purchase  of  said  land  and  mill-seat  was  canceled,  and 
Choate  took  possession  of  the  same.  That  in  addition  to 
the  notes  for  the  purchase-money  of  said  premises,  Choate 
held  two  other  notes  against  Clark  &  Diomatari,  amount- 
ing to  about  three  or  faur  hundred  dollars,  and  that  these 
notes,  as  well  as  those  given  for  the  mills  and  land,  were 
included  in  the  contract  for  recission,  and  were  thus  set- 
tled and  paid  off.  Before  this  agreement  to  rescind, 
Choate  had  commenced  suit  upon  one  of  the  land  notes, 
amounting  to  about  81100,  and  upon  the  two  small  notes 
above  referred  to ;  and  by  some  oversight  or  neglect,  said 
suit  proceeded;  and  at  January  term,  1845,  of  Jones 
superior  court,  &e  obtained  judgment  against  Clarke  & 
Diomatari  for  ^I^^BS  00  principal,  and  $192  71  interest. 
But  no  attempt  was  made  to  enforce  said  judgment,  or 
any  claim  or  pretence  that  the  same,  or  any  part  thereof, 
was  due,  until  lately,  when  said  Choate  having  transferred 
the  same  to  Ward  and  Caswell,  they  have  commenced  an 
action  of  debt  thereon  against  complainant  as  the  surviv- 
ing partner  of  the  firm  of  Clarke  &  Diomatari,  and  are 
seeking  to  recover  the  full  amount  thereof  from  him. 
The  bill  prays  for  an  injunction,  &c. 

To  this  bill  defendant,  Choate,  filed  his  answer,  admit- 
ting the  facts  as  charged  in  relation  to  the  sale  gf  the 
mills,  the  giving  of  the  notes  for  the  purchase-money,  and 
21 
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the  recission  of  the  contract,  but  denying  that  the  two 
small  notes  referred  to  and  sued  on,  and  constituting  a 
part  of  said  judgment,  were  to  be  relinquished  or  were 
included  in  said  arrangement,  but_  insisted  that  only  the 
land  notes  were  to  be  canceled  or  given  up  in  exchange 
for  the  land ;  and  that  it  was  agreed  by  Clarke  that  defend- 
ant should  go  on  and  obtain  judgment  on  the  entire 
claim  ;  and  hold  the  same,  as  security  for  the  payment  of 
the  part  thereof  founded  upon  the  two  small  notes. 

Defendants,  Ward  and  Caswell,  answered  that  tbey 
knew  nothing  of  the  original  transaction  between  the 
parties,  or  the  consideration  of  the  notes  upon  which  the 
judgment  is  founded,  and  only  want  what  is  fairly  and 
justly  due  them  thereon. 

The  case  was  submitted  to  the  jury,  upon  the  bill  and 
answer  and  proofs,  who  returned  a  verdict,  perpetually 
enjoining  the  judgment  sought  to  be  recovered  at  law, 
except  BO  far  as  relates  to  the  two  notes,  one  for  8120  00, 
and  the  other  for  ?248  GO. 

Whereupon  complainant  moved  for  a  new  trial,  on  the 
following  grounds : 

1.  Because  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence. 

2.  Because  the  charge  of  the  court,  that  one  partner 
has  a  right  to  bind  the  firm  for  all  matters  within  the 
scope  of  the  partnership,  though  correct  as  a  general  prop- 
osition, had  no  application  to  the  facts  of  the  case,  and 
that  the  couit  erred  in  refusing  to  charge  as  requested, 
that  if  the  jury  should  find  that  the  consideration  of  the 
two  small  notes  was  personal  to  Clarke,  and  known  so  to 
be  by  Choate,  and  not  on  account  of  a  partnership  debt 
or  liability,  then  they  should  perpetually  enjoin  said  ac- 
tion at  law  as  against  Diomatari. 

3.  Because  the  verdict  was  contrary  to  law  and  the 
evidence. 
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The  court,  after  argument,  refused  the  motion  for  a 
new  trial,  and  counsel  for  complainant  excepted. 

Junius  Wingfibld,  for  plaintiff  in  error. 
W.  McKiNLY,  and  Hudson,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

The  only  question  argued  before  this  court  is,  was  the 
verdict  in  this  case  so  strongly  and  decidedly  against  the 
weight  of  evidence  as  to  make  it  our  duty  to  grant  a  new 
trial  ? 

The  circuit  judge  thought  not ;  and  this  constitutes  an 
additional  reason  why  we  should  not  interfere.  For  my- 
self, I  should  have  rendered  a  different  verdict  upon  the 
testimony ;  still,  I  think  there  was  suflBcient  -proof  to 
warrant  the  finding. 

Our  conclusion  is  somewhat  reluctantly  to  let  the  judg- 
ment Btan(]. 

Judgment  affirmed. 


MORTON  vs.  PEARMAN". 

By  the  act  of  1857,  "  authorizing  attachments  to  issue  in  cases  sound- 
ing  in  damages,"  attachment  lies  on  the  demand  for  a  breach  of  a 
promise  of  marriage. 

Attachment,  in  Jones  Superior  Court.    Decision  by 
Judge  Hardeman,  April  Term,  1859. 

This  was  an  attachment  sued  out  by  ISarah  J.  Pearman 
against  Ezra  D.  Morton,  to  recover  damages  for  the  breach 
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of  a  marriage  contract.  The  damages  were  laid  at  five 
thousand  dollars,  and  the  attachment  predicated  upon  the 
ground  that  defendant  ^^  absconds.'' 

At  the  term  of  the  doutt  to  which  the  att«cbment  was 
returnable,  defendant  moved  to  dismiss  the  same,  on  the 
ground  that  an  attachment  would  not  lie  for  the  recovery 
of  damages  for  the  breach  of  a  marriage  contract. 

The  court  overruled  the  motion,  holding  that  an  action 
by  attachment  was  maintainable  in  such  case,  to  which 
decision  counsel  for  Morton  excepted. 

Rutherford  &  Hill,  for  plaintiff  in  error. 

Davis  &  Lawson,  and  Isaac  Hardeman,  contra. 

By  ihe^Court — Benning,  J.,  delivering  the  opinion. 

Was  the  court  below  right  in  overruling  the  motion  to 
dismiss  the  attachment  ?    We  think  so. 

The  ground  of  the  motion  was,  that  attachment  does 
not  lie  in  a  case  for  the  breach  of  a  promise  of  marriage. 
The  validity  of  the  ground  depends  on  the  import  of  the 
expression,  "  money  demands,"  contained  in  the  act  of 
1857,  authorizing  attachments  to  issue  ^4n  cases  sounding 
in  damages  "  (acts  of  1857,  23).  That  act  is  in  the  fol- 
lowing words :  "  That  from  and  after  the  passage  of  this 
act,  in  all  cases  of  money  demands,  whether  arising  ex 
contractu  or  ez  delicto^  plaintiffs  shall  have  the  right  to  sue 
out  attachments  when  defendant  shall  have  placed  hint- 
self  in  such  situation  as  will  authorize  plaintiffs  to  sue 
out  attachment,  upon  the  plaintiffs  complying  with  the 
statutes,  now  in  force,  in  relation  to  issuing  attachments." 

Is  the  demand  arising  from  the  breach  of  a  promise  of 
marriage,  a  "  money  demand  ?"  We  think  it  is.  It  is  a 
demand  for  money,  and  not  a  demand  for  anything  else. 
It  is  not  a  demand  for  specific  performance.    Neither 
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party  to  such  a  promise  has  the  right  to  a  decree  for  the 
specific  performance  of  the  promise.  True,  the  amount  of 
the  demand  is  uncertain,  is  unliquidated,  but  that  does 
not  prevent  it  from  being  a  demand  for  money. 

Being  a  money  demand,  then,  it  is  within  the  words  of 
the  statute. 

Is  it  not,  also,  within  the  reason  of  the  statute  ?  We 
think  it  is.  The  old  law  provided  for  all  cases  of  certain — 
of  liquidated  money  demands.  Therefore,  the  object  of 
the  new  law  must  have  been  provision  for  uncertain,  un- 
liquidated, money  demands.  To  say  otherwise,  is  to  say 
that  the  legislature  intended,  by  the  statute,  what  was 
unnecessary  and  useless^ 

There  was  not,  then,  we  think,  any  validity  in  the 
ground  of  objection  to  the  attachment. 

Judgment  affirmed. 

Note. — This  was  the  last  Court  at  which  Judge  McDon 
aid  presided.    He  resigned  before  the  meeting  of  the 
court  at  Athens,  on  the  4th  Monday  in  May,  and  Linton 
Stephens,  Esq.,  of  Sparta,  was  appointed  by  the  Governor 
to  fill  the  vacancy. 
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HENRY  L.  BENNING.  f  Judges. 

LINTON  STEPHENS,  ) 


CATO  VS.  GENTRY  et  al. 


A  pecniuarj  Ie;»acy  to  infant  wards,  payable  when  they  beco:no 
twenty-one,  was  cnarged  on  lands.  The  deviKec8(»f  the  hinds,  paid 
the  legacies  to  the  guardian,  before  the  wards  became  twenty-one. 
Afterwards,  the  devisees  sold  the  lands.  Heldt  that  the  lands,  in 
the  hands  of  the  purchaser,  rein.iinod  charged  with  the  legacies. 

In  Equity,  in  Hancock  Superior  Court.  Decision  by 
Judge  Thomas,  October  Term,  1858. 

This  was  a  bill  filed  by  William  P.  Cato  and  James  F. 
Cato  against  Samuel  T.  Gentry,  Sterling  G.  Cato  and 
Lewis  F.  Cato,  executors  of  the  last  will  of  Green  C^ato, 
deceased.     Green  Cato  died  in  1838,  after  having  made 
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and  executed  his  last  will,  dated  November  14th,  1887. 
In  the  3d  item  of  said  will  he  makes  the  following  devise 
and  bequest :  "At  the  time  of  lawful  age  or  marriage  of 
my  youngest  daughter,  Emily  Cato,  or  on  the  marriage 
of  my  wife,  should  such  an  event  take  place,  I  give, 
devise  and  bequeath  to  my  two  sons.  Sterling  G.  Cato  and 
Lewis  F.  Cato,  all  of  my  real  estate  of  which  I  die  seized 
and  possessed,  consisting  of  the  homestead  plantation,  of 
1170  acres,  be  the  same  more  or  less,  upon  condition  that 
they  are  to  pay  to  the  two  sona  of  William  P.  Cato,  now 
deceased,  three  hundred  dollars  to  each  of  my  said  grand- 
sons on  arriving  at  the  age  of  twenty -one  years,  hereby 
charging  my  said  real  estate  with  the  payment  to  my  said 
grandsons  of  three  hundred  dollars  each,  provided  each 
shall  live  to  arrive  to  the  age  of  twenty-one  years.  Should 
one  of  my  grandsons  die  before  the  age  of  twenty-one 
years,  in  that  event  I  desire  the  survivor  to  receive  the 
legacy  of  six  hundred  dollars.  Should  both  die  before  the 
age  of  twenty-one  years,  it  is  my  intention  for  said  sums 
not  to  be  paid." 

Sterling  G.  and  Lewis  F.  Cato  went  into  possession  of 
the  land  after  the  death  of  the  testator,  and  afterwards 
sold  the  same  to  Samuel  T.  Gentry.  In  March,  1837, 
James  W.  Cato  was  appointed  guardian  of  the  grandsons. 
During  the  minority  of  complainants,  the  devisees  made 
their  promissory  note  to  James  W.  Cato,  guardian  of  the 
grandsons,  for  the  sum  of  six  hundred  dollars.  Suit  was 
brought  on  said  note  and  the  amount  received  and  paid 
to  the  guardian.  At  the  arrival  of  age  of  the  grandsons, 
suit  is  brought  by  bill  against  Samuel  T.  Gentry  to 
recover  the  amount  of  the  legacy  charged  upon  the  land. 
Pending  suit.  Sterling  G.  and  Lewis  F.  Cato  were  made 
parties  defendants  with  Samuel  T.  Gentry.  The  defend- 
ants plead  payment  to  the  guardian  of  the  wards,  and 
complainants  demur  to  the  plea  on  the  ground  that  the 
legacy  to  the  minor  did  not  vest  until  the  warda  arrived 
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at  full  age,  and  a  payment  to  the  guardian  before  that 
time  did  not  discharge  the  liability  of  Samuel  T-  Gentry. 
The  court  overruled  the  demurrer,  and  charged  the  jury 
that  the  payment  to  the  guardian  operated  as  a  discharge. 
Upon  this  ruling  error  is  assigned.  The  jury  found  for 
the  defendants. 

E.  H.  Pottle,  for  plaintifts  in  error. 

A.  H.  Stephens  and  R.  Toombs,  for  defendants  in  error. 

Judge  Stephens,  having  been  formerly  of  counsel  in 
this  case,  did  not  preside. 

By  the  Court — Benning,  J.,  delivering  the  opinion. 

The  legacies  to  the  two  minor  grandsons  were  not  due 
when  they  were  paid  to  the  guardian  of  those  grandsons. 
The  legacies  were  a  charge  on  the  land  devised  to  the  two 
sons,  Sterling  G.  Cato  and  Lewis  F.  Cato,  the  persons 
who  paid  to  the  guardian  the  legacies.  The  two  sons 
afterwards -sold  the  land  to  Gentry,  who,  of  course,  took 
the  lands  subject  to  the  charge  on  them,  of  the  legacies, 
if  that  charge  had  not  been  satisfied,  by  the  payment  of 
the  legacies  to  the  guardian.  That  payment  was  volun- 
tary ;  promissory  notes  for  the  legacies  were  given  and 
taken,  voluntarily. 

The  question,  therefore,  is,  did  the  payment,  under 
these  circumstances,  satisfy  the  legacies  ?  If  it  did,  the 
plea  of  payment  was  good,  and  the  decision  of  the  court 
below  right ;  if  it  did  not,  the  plea  was  bad,  and  the 
decision  wrong. 

The  payment  satisfied  the  legacies,  if  the  act  of  payment 

was  binding  on  the  minor  wards ;  the  payment  did  not 

satisfy  the  legacies  if  the  act  of  payment  was  •not  binding 

on  them.     Was  that  act,  then,  binding  on  them  ? 

It  seems  to  be  a  principle  of  law,  that  an  act  of  this 
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kind  is  binding  on  the  ward  if  it  turns  out  to  be  advan- 
tageous to  him,  and  it  is  not  binding  on  him  if  it  does  not 
60  turn  out.  Story  says:  "But  if  an  estate  is  charged 
with  a  sum  of  money,  payable  to  an  infant,  at  his  major- 
ity, then,  the  purchaser  is  bound  to  >8e0  the  money  duly 
paid  on  his  arrival  at  age ;  for  the  estate  will  remain 
chargeable  with  it,  in  his  hands," — Stor.  Eq.  Jur.  §  1133. 
And  this  position,  we  think,  is  supported  by  the  authori- 
ties.— See  Dickerson  v.  Dickerson,3  Bro.  C.  C.  and  note; 
2  Sug.  Ven.  and  Pun  102-105-100;  14  Ves.  273,  Eq.  Dig. 
"guardian  "  III;  Macpherson  on  Inf.,  272  et,  seq. 
.  Under  these  authorities,  we  think  the  act  of  payment 
was  not  binding  on  the  wards ;  consequently,  we  think, 
that  the  decision  was  wrong. 

Judgment  reversed. 


HALL  vs.  BRAGG. 

George  Bragg  made  an  instrument,  in  the  form  of  a  deed,  wbicli  wit- 
nessed as  follows  :  "  That  the  said  George  Bragg,  after  his  burial 
expenses  and  the  payment  of  all  just  debts,  in  consideration  of  the 
love  and  affection  which  he  has  and  bears  to  his  eaid  sons-in-law, 
J.  T.  Hall,  and  J.  Jones,  and  son,  T.  Z.  Bragg,  hath  given,  granted 
and  conveyed,  and  does,  by  these  presents,  give,  grant  and  convey, 
imto  'tliem'  all  the  property  that  he,  the  said  Bragg,  owns  and  is 
possessed  of."    Held,  that  the  instrnmet  was' a  will,  and  not  a  deed. 

Caveat,  in  Madison  Superior  Court.  Tried  before 
Judge  Thomas,  March  Term,  1859. 

At  the  trihl  upon  the  appeal,  the  following  paper  was 
propounded  for  record  and  probate  as  the  last  will  and 
testament  of  George  Bragg,  deceased,  viz  : 
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State  of  Georgia, )  This  indenture,  made  this,  the 
Madison  County.  /  17th  day  of  July,  1857,  between  Geo. 
Bragg,  of  the  above  State  and  county,  of  the  one  part, 
and  Jeremiah  T.  Hall,  son-in-law,  of  the  same  place,  and 
Jefferson  Jones,  son-in-law,  and  Thomas  Z.  Bragg,  son, 
of  the  State  of  Mississippi,  Newton  county,  of  the  other 
part,  icitnessethj  That  the  siid  George  Bragg,  after  his 
burial  expenses  and  the  payment  of  all  just  debts,  in  con- 
sideration of  the  love  and  affection  which  he  has  and 
bears  to  his  said  sons-in-law,  J.  T.  Ilall  and  J.  Jones,  and 
son  T.  Z,  Bragg,  hath  given,  granted  and  conveyed,  and 
does,  by  these  presents,  give,  grant  and  convey,  unto  said 
J.  T.  Hall  and  J.  Jones,  sons-in-law,  and  T.  Z.  Bragg, 
son,  as  aforesaid,  and  their  heirs  and  assigns,  all  theproj>- 
erty  that  he,  the  said  George  Bragg,  owns  and  is  possessed 
of  at  his  death,  except  thirty  dollars,  which  he  gives  to 
Lucy  Parlee,  the  youngest  child  of  Pamela  Tucker;  all 
the  rest  unto  the  said  J.  T.  Hall  and  J.  Jones,  sons-in- 
law,  and  T.  Z.  Bragg,  son,  to  have  and  to  hold,  and  for 
their  own  use  and  benefit  forever  in  fee  simple. 

George  Bragg,  [seal.] 
Signed  and  sealed  in  the  presence  of 

Attest:     Wilson  P.  Berryman. 

his 
William  H-  Hall, 

mark. 
R.  M.  Brown. 

After  proving  the  execution  of  the  paper  by  the  sub- 
scriber's witnesses,  the  propounder  tendered  it  in  evi- 
dence as  the  last  will  and  testament  of  George  Bragg, 
deceased.  Counsel  for  caveatrix  objected  to  the  intro- 
duction of  the  paper,  on  the  ground  that  it  was  not  a  will, 
but  a  deed,  and  as  such,  not  the  subject  of  record  and 
probate  in  a  court  of  Ordinary.  The  presiding  judge 
sustained  the  objection  and  excluded  the  paper,  and  coun- 
sel for  propounder  excepted.     The  jury  found  for  cavea- 
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trix,  and  counsel  for  propounder  tendered  their  bill  of 
exceptions,  assigning  as  error  said  decision. 

T.  M.  Daniel,  and  G.  Nash,  for  plaintiff  ia  error, 
IIbsxer  &  Akerman,  contra. 

By  the  Court. — Bbnning,  J.,  delivering  the  opinion. 

Was  the  paper  a  deed  or  a  will  ?  The  court  below 
held  that  it  was  a  deed,  but  we  think  that  it  was  a  will. 
If  it  was  a  paper  that  took  effect,  that  passed  any  interest, 
at  the  time  of  its  execution,  it  was  a  deed ;  if  it  was  a 
paper  that  did  not  take  effect,  that  did  not  pass  any  inter- 
est, until  the  death  of  its  author,  it  was  a  will.  This  may 
be  assumed. 

If  the  words,  "at  his  death,"  be  construed  as  relating 
to  the  words  of  gift,  the  paper  is,  clearly,  a  will.  I  give 
at  my  death,  nothing  passes  till  my  death.  This  is  clear. 
And  those  words  may  be  so  construed.  The  sentence 
will  readily  admit  the  pause  of  a  comma,  before  them, 
aft;er  ^^ possessed  of;''  and  the  sentence,  when  read  with 
^  that  slight  pause,  will  require  the  words  to  be  construed, 
as  relating,  not  to  ^^ovms  and  is  passessed  of"  but,  to  he 
^^  hath  given  "  he  "does  give."  The  objection  to  this  con- 
struction is,  that  it  makes  the  words  relate  to  words  some 
distance  off,  when  there  are  nearer  words  to  which  they 
might  relate.  But  this  is,  by  no  means,  an  insuperable 
objection.  The  English  rule,  that  words  the  nearest  to 
each  other,  in  place,  are  the  closest  to  each  other  in  rela- 
tion, is  one  often  not  true,  and,  therefore,  one  often  to  be 
disregarded  in  construction.  The  rule  is  not  true  in  any 
case  in  which  the  application  of  the  rule  would  render  the 
sentence  or  expression  absurd.  Would  the  application  of 
the  rule  in  this  case  render  the  expression  absurd  7  Let 
us  see.  Turning  the  expression  into  the  first  person,  for 
the  sake  of  clearness,  and  reading  the  wordis,  ^^  at  his 
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death,*'  as  related  to  the  nearest  words,  "  owns  and  is  pos* 
sessed  of/'  the  expression  will  stand  thus :  I  have  given, 
and  1  do  give,  to  Hall,  Jones  and  Bragg,  all  the  property 
which  I,  at  my  death,  own  and  am  possessed  of.  Oum 
and  am  possessed  of  are  in  the  present  tense ;  consequently, 
they  will  admit  before  them  the  word  now.  Insert  that 
word.  The  expression  will  then  stand  thus :  I  have  given, 
and  do  give,  to  Hall,  Jones  and  Bragg,  all  the  property 
which  I,  at  my  death,  now  own  and  am  possessed  of. 
And  here  we  have  a  plain  absurdity.  Now,  and  at  my 
deathj  are  treated  as  synonymous.  And  it  is  impossible 
that  the  present  can  be  the  future,  or  the  future  the  pres- 
ent. Then,  it  would  seem,  that  the  application  of  the 
rule  in  this  case  would  render  the  expression  absurd. 

On  the  other  hand,  if  we  read  the  words,  "at  his  death," 
as  relating  to  the  more  distant  words,  the  words  of  gift, 
we  have  an  expression  that  is  comn^on  in  wills,  and  one 
that  has  a  well  understood  meaning.  I  do,  at  my  death, 
give  all  of  my  property  to  A.  B.  is  a  kind  of  expression, 
common  in  wills,  and,  one  having  a  meaning  well  under- 
stood. That  meaning  is,  T  give,  to  take  eftect  at  my 
death.  This  is  the  well  understood  meaning,  although, 
it  must  be  admitted,  that  the  form  of  the  expression  is 
one  not  the  best  adapted  to  convey  this  meaning. 

We  rather  think,  then,  that  the  words,  "  at  his  death," 
are  to  be  construed  rather  as  relating  to  the  words  of  gift, 
than  as  relating  to  the  words  "  owns  and  is  possessed  of." 
But  concede  that  in  this  we  are  wrong,  and  that  the  re- 
verse should  be  the  construction,  would  that  vary  the 
result  ?  would  that  make  the  instrument  a  deed  and  not 
a  will  ?  Reversing  the  construction,  the  expression  may 
take  this  form  (the  first  person  being  again  substituted 
for  the  third :)  I  have  given,  and  I  do  give,  to  Hall,  Jones 
and  Bragg,  all  the  property  which  I,  at  my  death,  own 
and  am  possessed  of.  ]^ow,  what  is  the  intention  indica- 
ted here?    Plainly  this:   That  nothing  whatever  shall 
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pass,  till  my  death ;  and  that,  at  my  death,  all  the  prop* 
erty,  then  remaining,  shall  pass.  And  this  is  the  very 
essence  of  a  will  as  contra-distingnished  from  a  deed.  In 
a  deed,  the  intention  is,  that  something  shall  immediately 
pass  on  the  execution  of  the  deed. 

Even  then,  if  we  take  the  latter  construction,  the  re- 
sult, we  think,  must  still  be  the  same ;  namely,  that  the 
instrument  must  be  considered  a  will,  and  not  a  deed. 

Consequently,  we  think  that  the  court  below  erred  in 
excluding  the  instrument  from  the  jury. 

Judgment  reversed  and  new  trial  granted. 


NEAL  vs.  tODD  &  KILLEBREED. 

The  acts  of  1764  (Cobb,  725,)  and  1765,  (Cobb,  727,)  against  gaming, 
constitutional  and  valid,  and  of  force  in  this  State. 

I 

Debt,  for  money  won  at  cards,  in  Glasscock  Superior 
Court.    Decision  by  J  udge  Thomas,  February  Term,  1859. 

This  was  an  action  of  debt  brought  by  William  M* 
Neal  against  William  Todd  and  Jeremiah  Killebreed,  to 
recover  money  won  at  cards  by  defendants  of  John  P. 
Bagget  and  Robert  L.  Mblet,  under  the  provision,  and  by 
virtue  of  the  act  of  25th  March,  1766,  and  the  several 
acts  passed  before  that  time. 

The  defendants  demurred  to  the  declaration,  on  the 
ground  that  the  acts  referred  to  and  under  which  the  ac- 
tion is  brought  are  not  of  force  in  this  State,  and  that  no 
suit  can  be  maintained  thereon.  The  court  sustained  the 
demurrer  and  dismissed  the  action,  and  plaintiff  excepted. 
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E.  H.  PoTTLB,  for  plaintiff  iu  error. 

Wasden  &  Nblms,  qontra. 

By  the  Court. — LumMcin,  J.,  delivering  the  opinion. 

This  18  a  statutory  action  founded  on  the  Provincial 
Acts  of  1764-5;  the  former  passed  the"  29th  of  March, 
1764,  and  the  latter  the  25th  of  March,  1765,  and  the 
only  question  to  be  decided  is,  are  these  acts  in  force  in 
this  State  ? 

The  act  of  1764  was  to  continue  for  the  space  of  seven 
years,  and.  from  thence  to  the  end  of  the  next  session  of 
the  General  Assembly,  (Watkins*  Digest,  98.)  The  act 
of  1765  was  to  be  in  force  for  six  years  and  to  the  end  of 
the  next  session  of  the  General  Assembly,  and  no  longer 
(Watkins'  Digest,  118.)  By  act  of  September,  1773, 
(Watkins'  Digest,  189,)  these  acts  were  further  continued 
for  one  vear  and  to  the  end  of  the  next  session  of  the 
General  Assembly.  When  the  next  General  Assembly 
met,  after  September,  1774,  the  early  compilers  of  our 
laws  and  the  historians  of  our  State  are  at  variance. 
Watkins  says  :  The  next  General  Assembly  was  held  in 
1777.  If  that  be  so,  ot  course  the  statutes  were  in  force 
in  May,'  1776,  and  were  embraced  in  the  adopting  statute 
of  1784  (Waikins'  Digest,  289.)  McCall  and  White  both 
assert  that  the  General  Assembly  met  in  January,  1775. 
(2,  McCalPs  History  of  Georgia,  p.  31;  and  White's  His- 
torical  Collections,  50.)  The  difficulty  attending  that 
period  make  all  statements  doubtful  and  uncertain  as  to 
what  did  or  did  not  transpire  from  the  year  1778  up  to 
1777.  But,  in  our  judgment,  the  question  under  consid- 
eration does  not  depend  upon  the  settlement  of  the  point 
in  dispute. 

These  acts  were  revived  by  the  act  of  1777 ;  (Watkins' 
Digest,  202,)  again  in  1778,  (Watkins'  Digest,  281,) 
and  beyond  all  controversy  in  1781,  (Watkins'  Digest, 
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239.)  For  that  act  revives  and  declares  to  be  in  force 
"the  several  laws  theretofore  made  in  the  then  province 
of  Georgia — and  also  all  laws  made  and  passed  by  the 
several  conventions,  congresses  and  honses  of  assembly 
of  the  State  of  Georgia  (and  not  repealed  by  that  or  any 
former  house,)  except  those  which  are  repugnant  to  the 
constitution."  'These  acts  were  never  repealed;  they 
were  not  repugnant  to  the  constitution  of  February, 
1777.  Again  the  act  of  1783  declared  all  laws  adopted 
prior  to  1778,  designed  to  suppress  one  of  the  monster 
evils  of  the  world,  to  be  in  full  force  and  so  continue 
until  repealed — which  were  not  repugnant  to  the  consti- 
tution, or  in  their  nature  temporary.  (Watkius'  Digest, 
281.)  Can  the  acts  of  1764-5  be  said  to  be  temporary  in 
their  nature  ?  Surely  no^.  These  or  similar  act^  have 
always  existed  in  this  and  the  other  States  of  the  Union, 
as  well  as  in  great  Britain.  They  are  peculiar  to  no  age 
or  country. 

Our  conclusion  then  is,  that  the  validity  of  these  stat- 
utes does  not  depend  upon  the  adopting  act  of  1784, 
though  we  are  quite  confident  they  will  be  found  covered 
by  that  act  when  the  records  of  the  past  are  searched  up 
and  the  whole  truth  ascertained.  In  other  words,  we  be- 
lieve they  were  in  force  in  May,  1776,  and  had  bfeen  for 
ten  years  before  that  time.  But  we  hold  that  the  onus  is 
changed ;  and  that  those  wrho  wish  to  get  rid  of  them 
muat  show  their  repeal  since  1783.  They  are  certainly,  if 
not  adopted,  not  repealed  by  the  adopting  act  of  1784. 

But  it  is  insisted  that  the  acts  of  1778,  1781,  1783  and 
1784  are  all  unconstitutional  in  this,  that  they  adopt  pre- 
vious statutes]|m  masse^  contrary  to  the  Vlllth  section  of 
the  constitution  of  1777.  (Watkins'  Digest,  9.)  If  this 
court  has  failed  to  establish  the  negalive  of  this  proposi- 
tion in  the  case  of  the  Bibb  County  Loan  Association  vs. 
Richards,  (21,  Ga.  Rep.,  592,)  to  which  no  allusion  was 
made  in  the  argument,  then  for  myself  I  despair  of  doing 
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80,  and  here  I  leave  the  subject.  The  lives,  liberties  and 
property  of  the  people  of  Georgia  have  been  protected, 
and  controlled  by  the  general  adopting  statute  of  1784 
for  seventy-five  years,  and  now  a  grave  discussion  is  had 
as  to  its  constitutionality ! 

Again,  it  is  urged  with  earnestness  that  the  acts  of 
1764-5  are  penal  in  their  character,  contrary  to  the  genius 
of  our  government  and  the  constitutions  of  tne  United 
States  and  our  State ;  are  obsolete  and  necessarily  repealed 
by  the  Penal  Code  of  1833.  If  these  assumptions  be 
well  founded,  the  men  of  the  revolution,  who  passed  those 
acts,  were  greatly  wanting  either  in  patriotism  or  perspi- 
cuity;  and  their  descendants  are  no  better.  That  a  man 
who  wins  money  or  property  from  another  should  not  be 
permitted  to  keep  it,  but  that  the  law  should  enable  the 
loser  to  recover  it  back;  and  if  he  refuses  or  neglects  to 
do  80,  then  any  other  person.  We  confess  we  see  nothing 
in  this  in  conflict  either  with  the  genius  of  our  govern- 
ment or  our  Federal  or  our  State  Constitution.  And  if, 
after  the  sharper  is  thus  compelled  to  disgorge  his  ill-got- 
ten gains,  he  is  made  amenable  on  the  criminal  side  of 
the  court  for  the  offence  of  which  he  has  been  guilty, 'how 
does  this  provision  of  our  Penal  Code  and  the  evil  reme- 
dy interfere  with  each  other  ?  A  thief  steals  my  horse  or 
slave  and  is  tried  and  convicted  of  larceny.  Does  that 
satisfy  the  ends  of  justice?  No;  but  I  am  entitled  to 
my  property  or  its  equivalent. 

Finally,  it  is  contended  that  there  are  and  can  be  no 
competent  parties  to  the  action.  That  there  is  no  such 
organization  as  the  "Poor  of  the  Parish,"  for  whose  use 
one-half  of  tlie  recovery  is  to  be  appropriated.  That  the 
"Poor  of  the  Parish  *'  are  not  susceptible  of  ascertain- 
ment; and  that  this  difficulty  cannot  be  obviated  by  the 
doctrine  of  CypreSy  nor  by  the  statute  of  Elizabeth,  nor  by 
the  inherent  powers  of  a  court  of  Chancery. 
The  law  provides  that  the  whole  amount  of  the  money 
22 
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lost  shall  be  recovered  by  the  plaintiff  in  an  action  of 
debt.  Here  then  is  his  warrant  for  recovering  the  ichole; 
what  is  to  become  of  it  afterwards  is  not  a  question  for 
the  public.  He  cannot  hold  it,,  and  if  the  law,  as  it  now 
stands,  is  so  deficient  that  one  moiety  can  be  applied, 
there  being  no  other  owner,  it  goes  to  the  State,  and  she 
may  declare  what  disposition  shall  be  made  of  the 
fund. 

I  want  simply  to  say,  in  conclusion,  that  the  act  of  1764, 
(Watkins'  Digest,  100 ;  Prince,  221,)  as  to  the  duty  of 
executors  and  administrators,  courts  of  ordinary,  guar- 
dians, &c.,  stands  precisely  upon  the  same  footing  as  the 
statutes  we  have  been  examining.  This  act  was  to  con- 
tinue in  force  for  the  space  of  seven  years  and  from  thence 
to  the  end  of  the  next  session  of  the  General  Assembly 
and  no  longer.  Was  further  continued  by  the  act  of 
1773;  and  if  the  statutes  against  gaming  expired  before 

1777,  and  were  not  revived  by  the  subsequent  acts  of 

1778,  1781,  1783  and  1784,  then  this  foundation  act  as  to 
the  law  of  executors  and  administrators,  guardians,  courts 
of  ordinarj',  &c.,  is  obsolete  and  void ;  and  if  these  adb^- 
ing  acts  are  unconstitutional  as  to  them,  they  are  equally 
so  as  to  it.  Watkins,  who  compiled  our  first  Digest,  in 
1800,  took  a  prominent  part  in  the  councils  of  the  State 
in  1796.  He  had  attained  to  mature  manhood  at  that 
time,  and  must  have  been  cotemporary  with  the  legisla- 
tion which  we  have  been  reviewing.  Marbury  and  Craw- 
ford compiled  their  digest  in  1802.  The  opinions  of 
these  men  are  certainly  worth  something.  The  republi- 
cation of  these  acts  in  every  Digest  since,  by  authority  of 
the  law-making  power  and  the  universal  acquicsence  in 
them,  for  sixty  years,  by  the  people  and  the  profession, 
should,  in  my  humble  opinion,  have  rendered  this  inves- 
tigation unnecessary.  There  have  been  giants  in  Geor- 
gia, both  at  the  bar  and  }n  the  counsels  of  State,  and  it 
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behooves  us,  if  we  would  be  respected  by  our  posterity,  to 
manifest  a  becoming  reverence  for  the  teachings  of  our 
fathers. 

Judgment  reversed. 


VANDERZER,  ADM'R  vs.  McMILLAN. 

I.  It  is  the  right  of  the  complainant  to  amend  his  bill  in  matter  of 
form  or  substance  at  any  stage  of  the  cause  that  he  may  see  fit ; 
and  if  the  effect  of  the  amendment  be  to  destroy  the  bill,  the  defend- 
ant must  take  advantage  of  it  by  dcmnrrer,  or  a  motion  to  dismiss. 

8.  A  complainant  cannot  waive  an  answer  from  the  defendant;  but  to 
every  bilUit  is  the  privilege  of  the  defendant  to  file  an  answer,  and 
to  use  the  same  as  testimony,  or  for  the  purposes  of  a  cross-bill,  or 
any  other  purpose  sanctioned  by  the  usages  and  customs  of  courts 
of  equity. 

In  Equity,  in  Elbert  superior  court.     Decision  by  Judge 
Thomas,  March  Term,  1859. 

This  was  a  bill  filed  by  Robert  McMillan  against  Wm. 
T.  VanDerzer,  administrator  of  Ira  Christian,  deceased, 
and  others.  Complainant  moved  to  amend  his  bill  by 
striking  out  all  that  part  which  sought  a  discovery  from 
the  defendants,  and  to  insert  a  waiver  or  disclaimer  ot 
any  discover}'  or  answer  as  to  the  charges  and  allegations 
of  the  bill.  Defendant  objected  to  the  amendment.  The 
presiding  judge  overruled  the  objection  and  granted  the 
motion  to  amend.  To  which  decision  counsel  for  defend- 
ants excepted. 
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Hester  &  Akerman,  for  plaintiff  in  error. 
RoBT.  Tombs  &  T.  R.  R.  Cobb,  contra. 

Judge  Stephens,  having  been  of  counsel  in  this  case, 
did  not  preside. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

As  to  the  right  of  the  complainant  to  amend  his  bill,  in 
the  manner  proposed,  or  any  other,  there  can  be  no  doubt, 
even  if  the  necessary  effect  be  to  turn  him  out  of  court 
by  demurrer  or  motion  to  dismiss,  on  the  part  of  the 
defendant.  A  party  seeks  the  specific  performance  of  a 
contract  concerning  land.  It  does  not  appear  from  the 
bill  itself,  whether  the  agreement  was  in  writing  or  not. 
Leave  is  asked  and  granted  by  the  court  to  amend  the 
bill,  so  as  to  allege,  that  the  agreement  was  by  parol. 
Can  the  defendant  object  to  the  allowance  of  the  amend* 
ment  because  it  will  destroy  the  complainant's  case? 
Certainly  not.  lie  must  abide  his  time  and  demur  to  the 
bill  as  amended,  or  move  to  dismiss  it  for  want  of  equity, 
when  he  is  entitled  to  be  heard.  And  he  is  the  last 
person  to  object  in  advance  to  this  action  on  the  part  of 
the  complainant.  We  are  at  no  loss,  therefore,  in  affirm- 
ing the  judgment  of  the  court  below. 

But  we  are  requested  to  express  our  opinion  upon  the 
main  question  argued ;  and  that  is,  whether  the  complain- 
ant, by  waiving  his  claim  for  discovery,  can  prevent  the 
answer  from  being  used  by  the  defendant  as  testimony; 
and  not  as  pleading  merely? 

AH  writers  on  equity,  assert  that  every  bill  is,  in  reality, 
a  bill  of  discovery.— Story's  Eq.  PI.  §31-311  ;  Mitford's 
Eq.  PL  53 ;  Wigram  on  Discovery,  6. 

In  every  treatise  on  equity  pleadings,  the  interrogatory 
part  is  treated  as  an  indispensable  part  of  the  bill. — Story's 
Eq.  PI.  §  35 ;  Adams'  Eq.  59-302.     The  office  of  the  sub- 
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pcena  is  to  require  the  defendant  to  answer  on  oath,  like 
a  witness. — 6  Bacon's  Abr.  Art.  ch.  (6)  note  (b)  on  page 
686 ;  Boiavier's  Law,  Die.  Art.  Subpoena ;  1  Harrison's 
<;h.  195. 

The  forms  of  subpcena  in  the  books  require  the  defendant 
to  answer. — 1  Harrison's  Oh.  Pr.  195-6. 

The  equitable  jurisdiction  of  chancery  is  founded  on 
the  writ  of  subpcena. — Adams'  Equity,  86,  308,  2  ;  Bac. 
Abr.  685  Ar.  Court  of  Chancery,  (6)  1  Harrison's  Chan- 
cery, 14;  Jacob's  Law  Dictionary  and  Bouvier's  Law  Dic- 
tionary, supra. 

The  invention  of  this  writ  is  complained  of  by  the 
commons  as  a  subtlety  of  John  D.  Waltham  in  1415  and 
1421. — Bacon,  Adams  and  Harrison,  supra ;  3  Black. 
Com.  612. 

Lord  Chancellor  Eldon,  in  Evans  vs.  Bicknell^  6  Ves. 
Jr.  174,  on  page  184,  treats  the  discovery  by  the  defend- 
ant or  his  right  to  his  answer,  as  one  of  the  privileges 
which  he  enjoys  in  a  court  of  equity.  He  says :  "  The 
defendant  in  this  court  has  the  protection  arising  from 
his  own  conscience  in  a  degree  which  the  law  does  not 
effect  to  give  him  protection.  If  he  positively,  plainly 
and  precisely  denies  the  assertion,  and  one  witness  only 
proves  it  positively,  clearly  and  precisely,  as  it  is  denied, 
and  there  is  no  circumstance  attaching  credit  to  the  asser- 
tion overbalancing  the  credit  due  to  the  denial  as  a  posi- 
tive denial,  a  court  of  equity  will  not  act  upon  the  testi- 
mony of  the  witness.  Not  ^o  at  law.  There  the  defendant 
is  not  heard.  One  witness  proves  the  case ;  and  however 
strongly  the  defendant  may  be  inclined  to  deny  it  upon 
oath,  there  must  be  a  recovery  against  him." 

The  learned  chancellor  evidently  intends  here  to  contrast 
the  privileges  of  a  defendant  in  a  court  of  equity  and  a 
court  of  law.  And  neither  here  nor  elsewhere,  either  in 
the  Text  Books  or  Books  of  Reports,  do  we  hear  anything 
of  the  doctrine  now  claimed ;  namely,  the  privilege  of  the 
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complainant  to  deprive  the  defendant  of  the  advantage 
thus  secured  to  him  by  dispensing  with  his  anewer. 
True,  Mr.  Cooper  in  his  treatise  on  equity  pleading,  and 
Judge  Story,  in  his  work  on  the  same*  Bubject,  treat  of 
the  right  of  the  complainant  to  waive  the  oath  to  the 
answer  itself;  and  they  discuss  rather  vaguely  the  effect 
of  such  a  waiver  upon  the  answer  as  testimony;  and  their 
conclusion  seems  to  be,  if  I  understand  them  correctly, 
that  while  it  must  be  overcome  by  something  stronger 
than  the  oath  of  one  witness,  that  still  the  counterbalanc- 
ing proof  need  not  be  quite  so  strong  as  if  the  answer  had 
been  sworn  to.  But  this  is  not  the  question  before  us; 
nor  does  it,  in  our  judgment  help  the  cause  of  the  defend- 
ant in  error  in  the  least. 

In  New  York,  a  complainant  is  authorized  by  statute, 
to  waive  an  answer;  and  when  this  is  done,  it  is  treated 
as  pleading  merely. —(2  Rev.  Statutes,  175  §  44.)  Lord 
Chancellor  Walworth,  who,  whatever  may  bo  the  estimate 
put  upon  him  as  a  jurist,  presided  over  one  of  the  ablest 
equity  courts  in  this  or  any  other  country,  said  of  this 
statute  that,  "  it  introduced  a  new  principle  into  the 
system  of  equity  pleading.'' — Burrasvs.  Looker,  4  Paige's 
Ch.  Rep.  227. 

For  myself,  I  am  the  advocate  of  the  change.  It  is 
unreasonable  and  oppressive  in  the  extreme,  that  a  com- 
plainant who  seeks  no  discovery  from  his  adversary,  and 
is  forced  to  go  into  equity  for  no  other  reason  but  because 
the  relief  which  he  prays  is  inadequate  at  law,  should  be 
compelled  to  make  a  witness  of  the  defendant,  and  then 
can  get  no  decree  against  his  answer,  unless  he  can  over- 
come it  by  two  witnesses,  or  one  witness  and  corrobora- 
ting circumstances.  When  without  this  burden,  one 
witness  would  be  sufficient  to  prove  his  case. 

Let  the  legislature  then  follow  the  lead  of  New  York, 
and  enact  that  whenever  the  answer  of  the  defendant  is 
waived  it  shall  count  as  pleading  only.    And  more  than 
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this,  I  beg  and  entreat  the  General  Assembly  to  say  in  a 
few  lines,  that  the  jury  ai  law  may  mould  their  verdict  as 
in  equity,  to  meet  the  exigencies  of  the  ease. 

Having  ascertained  what  the  rule  is  in  England,  is  there 
anything  in  our  legislation  which  repeals  it,  eitlier  direct- 
ly or  by  necessary  implication  ?  We  know  of  nothing. 
On  the  contrary,  the  inferences  are  all  the  other  way.  It 
is  admitted  that  until  within  a  few  years  past  the  practice 
has  been  in  accordance  with  the  English  rule.  And  that 
even  now,  the  innovation  is  limited  to  a  few  circuits.  No 
power,  short  of  the  Legislature,  should  inaugurate  a 
change  like  this. 

As  early  as  1792,  in  defining  the  powers  of  the  supe- 
rior courts,  it  was  declared,  that  they  should  have  authority 
to  hear  and  determine  by  a  jury  of  twelve  men,  all  pleas, 
civil  and  crin\inal,  and  all  causes  of  what  nature  or  kind 
soever,  according  to  the  usages  and  custom  of  courtsof  law 
and  equit3\ — Watkins'  Digest,  481.  What  the  usages  and 
custom  of  the  chancer}'  courts  of  England  have  been,  wo 
have  already  seen.  And  the  same  idea  is  distinctly  kept 
up  from  that  day  to  this,  viz,  that  whenever  parties  sue 
at  law,  they  accommodate  their  proceedings  to  the  usages 
and  custom  of  the  common  law  courts.  When  they  sue 
by  bill  they  adopt  the  forms  of  a  court  of  equity. 

Passing  over  the  long  space  which  intervenes,  we  pro- 
pose to  examine  briefly,  some  of  the  provisions  in  the  act 
of  1857,  (Pamplilet,  p.  106,)  to  alter  and  amend  the 
practice  in  courts  of  equity  in  this  State ;  a  statute  that 
has  been  overlooked  in  this  discussion.  The  third  section 
dispenses  with  the  filing  of  a  replication.  The  fourth 
provides  that  at  the  first  term  of  the  court,  the  defendant 
may  plead,  answer  or  demur.  The  fifth  enacts,  that  de- 
fendant, if  in  his  judgment  he  has  an  equitable  defense, 
shall  not  be  forced  or  obliged  to  file  a  cross-bill,  but  may 
pet  up  such  equitable  defense  in  his  answer,  and  pray  for 
and  obtain  such  relief  as  he  may  be  entitled  to  upon  the 


844  SUPREME  COURT  OV  GEORGIA.    » 

Vanderzer,  Adin'r,^8.  McMillan. 

principles  of  justice  in  as  full  and  ample  a  manner  as  he 
would  now  be  entitled  to  under  the  cross-bill.  And  may, 
if  he  desires  it  in  writing  in  his  answer,  compel  ao  answer 
from  plaintiff  at  such  time  and  upon  such  terms  as  the 
court  may  order  and  direct. 

Thus  it  will  be  seen,  that  in  addition  to  the  protection 
afforded  to  the  defendant  by  his  answer  as  testimony,  the 
further  important  privilege  is  extended  to  him  of  convert- 
ing his  answer  into  a  cross-bill.  Can  the  complainant, 
by  waiving  his  answer,  deprive  him  of  this  right  ?  Could 
he  take  from  him  the  benfit  of  his  answer  as  evidence  to 
entitle  him  to  move  to  dissolve  an  injunction?  And 
what  power  has  the  court  to  limit  or  restrict  the  defend- 
ant's right  by  prescribing  a  rule  upon  the  subject?  The 
sixth  section  of  this  act  entitles  either  party  to  examine 
the  other  by  commission  or  on  the  stand,  notwithstanding 
the  answer  of  the  defendant  may  be  filed.  Knowing  how 
often  the  truth  is  evaded  by  an  order  skillfully  drawn, 
the  Legislature  have  afforded  this  method  for  sifting  the 
conscience  of  the  defendant;  still,  it  has  not  seen  fit  to 
grant  to  the  complainant  the  power  to  deprive  him  alto- 
gether of  the  privilege  of  answering  upon  oath. 

By  the  seventh  section,  the  right  is  guaranteed  to 
plaintiffs  to  amend  at  any  time;  and  the  co-relative  right 
to  defendants  to  answer  such  amendment  within  a  reason- 
able time. 

By  the  eighth  section,  which  is  the  last  I  shall  notice, 
it  is  declared  that  defendants  shall  only  be  required  when 
an  amendment  is  made, to  answer  such  amendment;  and 
if  the  amendment  is  mere  formal,  the  answer  may  be  waived 
and  the  cause  proceed.  This  is  the  first  and  only  place 
in  our  law,  where  this  expression  occurs.  And  it  confers 
upon  the  plaintiff  the  right  to  waive  an  answer  to  a  formal 
amendment  merely.  Before  this  relaxation,  the  privilege 
of  answering  was  unrestricted  even  in  cases  of  formal 
amendments.    Now  it  may  be  waived  in  all  such  amend- 
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moDts,  but  none  others.  And  the  right  to  answer  uU 
substantial  allegations,  whether  in  original  or  amended 
bills,  remains  as  it  has  existed  heretofore. 

I  think  the  conclusion  is  irresistible  that  all  of  our  lejris- 
hition,  respecting  equity  causes,  is  based  upon  the  assump- 
tion, that  it  is  the  privilege  of  defendants  to  answer  all 
causes  in  equity,  whether  the  bill  be  for  discovery  only,  or 
for  relief  only,  or  for  both.  And  to  use  their  answer 
when  filed,  not  only  as  evidence,  but  as  a  cross-bill,  or  for 
any  other  purpose  authorized  and  sanctioned  by  the 
usages  and  custom  of  courts  of  chancery. 

Judgment  reversed. 


LOCKETT  vs.  USRT. 

1.  The  act  of  1827,  to  amend  the  rent  laws  of  this  State,  requires  the 
tenant  before  he  can  arrest  the  proceeding  thereon  given  to  the 
landlord,  to  swear  that  his  lease  is  not  expired,  and  that  he  does  not 
hold  the  premises  either  by  lease  or  rent  from  the  affiant  who  is 
seeking  to  dispossess  him.  Hefdf  That  where  there  is  a  blauk  in  the 
affidavit  where  the  name  of  the  movant  should  appear,  the  omission 
is  fatal,  and  is  not  amendable 

2.  Notwithstanding  the  lease  expired  at  the  end  of  the  year  1853,  still, 
if  the  tenant  seeks  to  arrest  the  process  after  the  act  of  1854  went 
into  operation,  his  affidavit  must  conform  to  that  act ;  the  movant 
having  amended  his  proceeding  so  as  to  bring  himself  within  its 
provisions. 

3.  There  is  no  constitutional  impediment  to  prevent  the  Legislature 
from  changing  remedies,  provided  they  are  not  so  impaired  as  to 
rendered  them  nugatory.  Beyond  this  restriction,  parties  have  no 
vested  rights  in  remedies. 

4.  A  verdict  rendered  in  a  case,  where  thro  is  no  issue  under  the  rent 
act«  of  1827  and  1854,  is  a  nullity,  and  may  be  treated  as  such. 

5.  AUhotigU  the  judgment  of  the  court  purports  to  bo  founded  upou  a 
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verdict,  and  the  verdict  is  void,  still  the  judgment  can  be  executed, 
provided  it  be  good  without  the  verdict. 
6.  A  tenunt  who  holds  over,  may  file  his  affidavit  at  any  time  before 
ho  is  dispossessed,  and  arrest  the  proceeding. 

Proceedings  against  tenant  holding  over,  in  Warrefi 
superior  court.  Tried  before  Judge  Thomas,  April  Term, 
1859. 

This  was  a  proceeding  under  the  act  of  1827,  by  Fran- 
cis M.  Usry,  and  Isaiuh  G.  Usry,  against  Cullen  R.  Lock- 
ett, to  recover  possession  of  prenriises  rented  to  Lockett, 
and  which  he  refused  to  deliver  up  at  the  expiration  of 
the  lease. 

At  the  trial  on  the  appeal,  plainitift's  moved  to  dismiss 
defendant's  affidavit,  on  two  grounds ;  first,  because  said 
affidavit  did  not  state  that  defendant  did  not  hold  the 
premises  by  lease  or  rent  from  plaintifts;  second,  because 
defendant  did  not  state  in  his  affidavit  that  he  did  not 
hold  said  premises  by  lease  or  rent  from  any  peraon 
holding  under  them.     The  affidavit  was  as  follows  : 

Georgia,  \  Before  me,  Alfred  Roney,  a  justice 
Warren  county. /of  the  peace  in  and  for  said  county, 
personally  came  Cullen  R.  Lockett,  who,  after  being  duly 
sworn,  saith  he  is  not  the  tenant  of  the  said  Francis  Usry 
and  Isaiah  G.  Usry,  and  does  not  hold  the  premises  either 

by  lease  or  rent  from ,  nor  any  other  person  holding 

under  him  by  lease  or  rent. 

CULLEN  R.  LOCKETT,  [L.  S.] 
Signed,  sworn  and  subscribed  before  me,  this  5th  day 
of  January,  1854. 

Alfred  Roney,  J.  P. 

The  court  granted  the  motion  dismissing  defendant's 
affidavit,  and  defendant  excepted. 

Defendant  then  moved  to  amend  the  affidavit  bj'  insert- 
ing the  word  them  in  the  blank  after  the  word  from,  and 
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by  changing  the  word  him  to  thcmy  after  the  word  under, 
ill  the  last  line  of  the  affidavit.  The  court  refused  to 
allow  the  amendment,  and  defendant  excepted. 

Plaintiffs  moved  to  amend  bv  makin^r  a  new  affidavit 
in  compliance  with  the  terms  and  provisions  of  the  act  of 
18tU  February,  1854.  The  court  granted  the  motion, 
and  defendant  excepted. 

Defendant  then  offered,  by  way  of  amendment,  a  new 
affidavit,  as  follows : 

Francis  M.  Usry  and  ^      In  Warren  superior  court.     On 

Isaiah  G.  Usry,        I  appeal — motion  to  dispossess  ten- 

vs.  I  ant. 

Cullen  R.  Lockett.   J      Leave  to  amend   having  been 

granted  by  the  court,  the  defendant,  Cullen  R.  Lockett, 

for  amendment  to  his  pleadings,  personally  appears  in 

open  court,  and  being  sworn,  says  on  oatli^  that  he  is  not 

the  tenant  of  Francis  M.  Usry  and  Isaiah  G.  Usry,  or 

either  of  them  ;  and  that  he  does  not  hold  the  premises 

by  lease  or  rent  from  the  said  Francis  M.  Usry  and  Isaiah 

G.  Usry,  who  made  the  within  oath  in   said  case,  or  by 

an}"  one  holding  under  them  or  either  of  them  by  rent  or 

lease. 

CULLENT  R.  LOCKETT. 

Sworn  to  in  open  court,  April  9th,  1859. 

Thomas  W  Thomas,  J.  S.  C,  N.  C. 

The  plaintiffs  objected  to  this  affidavit  as  an  amend- 
ment, the  same  not  conforming  to  the  act  of  18th  Feb., 
1854.  The  court  sustained  the  objection,  and  disallowed 
the  proposed  affidavit  as  an  amendment,  and  counsel  for 
defendant  excepted. 

The  court  then  remarked  to  counsel  for  the  plaintiffs 
that  they  could  take  a  verdict  if  they  desired  to  do  so, 
and  defendant  excepted. 

Counsel  for  the  plaintiffs  then  drew  up  a  form  of  a 
verdict  and  handed  it  to  the  jury.  The  court  charged 
them  that  the  only  evidence  before  them,  was  the  affido- 
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vits  of  the  plaintiffs,  and  they  rnust  find  for  them  if  they 
believed  the  affidavits,  and  they  mnst  believe  the  affida- 
vits, unless  they  were  impeached,  and  there  'was  some- 
thing to  show  that  they  were  not  true.  To  which  charge 
defendant  excepted. 

The  jury  retired,  and  found  and  returned  the  verdict 
which  had  been  prepared  and  drawn  up  by  counsel  for 
plaintiffs,  before  which  counsel  for  plaintiffs  moved  "that 
the  verdict  in  this  case  having  been  rendered  for  the 
plaintiffs,  it  is  ordered  that  the  sheriff  or  his  deputy  be 
required  to  put  the  plaintiffs  into  jwssession,  forthwith  of 
the  premises  described  in  the  plaintiffs*  complaint.  It  is 
further  ordered  that  the  clerk  do  issue  to  the  sheriff  a 
writ  of  possession." 

Defendant  objected  to  this  order.  The  court  overruled 
the  objection  and  granted  the  order,  and  defendant 
excepted. 

Whereupon  counsel  for  defendant  tender  their  bill  of 
exceptions,  assigning  as  error  the  rulings,  decisions,  aod 
charges  above  excepted  to. 

Warden  &  NTelms,  and  Gibson  &  Huff,  for  plaintiffs  in 
error. 

E.  H.  Pottle,  and  T.  R.  R.  Cobb,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Was  the  affidavit  of  Lockett  sufficient  ? 

When  a  landlord  seeks  to  dispossess  a  tenant  who  holds 
over,  under  the  act  of  1827,  (Cobb,  901,)  the  tenant  to 
arrest  the  proceeding,  must  make  oath  that  ho  does  not 
hold  the  premises,  either  by  lease  or  rent  from  the  said 
person  or  from  any  one  holding  under  him,  by  lease  or 
rent.  There  is  a  blank  in  this  affidavit  where  the  name 
of  the  two  Usrys  should  be  inserted;  and  the  singular  pro- 
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noun  him,  is  used  instead  of  the  plural  pronoun  them, 
provided  it  was  the  intention  of  the  deponent  so  to  fill 
up  the  affid«*ivit. 

It  is  argued  that  these  omissions  and  mistakes  were  mere 
oversights,  and  that  the  affidavit  is  good  as  it  stundsr 
Let  us  test  this.  Suppose  Lockett  was  indicted  for  false- 
6wearing;and  the  assignment  was,  that  he  made  oath 
that  he  did  not  hold  the  premises  in  dispute  by  rent  or 
lease  from  the  tJsrys,  and  the  attorney  for  the  State 
was  to  oiFer  in  evidence  this  affidavit  to  support  the  aver- 
ment in  the  indictment.  Would  the  jury  find — could 
anybody  say  that  Lockett  intended  so  to  swear  ?  Perhaps 
he  refused  designedly  so  to  state.  We  may  speculate  and 
conjecture;  but  in  a  matter  like  this  there  must  be  cer- 
tainty. The  cases  cited  from  the  decisions  of  this  court 
do  not  sustain  the  plaintift'  in  error.  In  Pherisfield  vb. 
Carter,  (2  Kelly,  143,)  it  was  held  that  the  omission  of  the 
word  "grant,'*  in  one  section  of  a  statute,  may  be  explained 
by  other  parts  of  the  same  statute,  so  as  to  supply  the 
omitted  word  and  give  the  act  its  intended  eftect.  In 
19  Geo.  Rep.  33,  this  court  held,  that  an  appeal  affidavit 
in  forma  pauperis,  was  amendable.  We  will  not  cumber 
our  reports  by  repeating  the  reasoning  of  the  court  to 
sustain  these  decisions.  We  do  not  intend  to  overrule  or 
modify  them.  The  proposition  to  amend,  or  rather  to 
supply  this  affidavit  with  that  which  the  party  himself 
lias  not  seen  fit  to  put  in,  it  stands,  as  we  conceive,  upon 
a  totally  diflferent  principle.  It  is  neither  more  nor  lesa 
than  an  offer  to  make  an  affidavit  for  the  tenant,  which 
possibly,  he  was  unwilling  to  make  for  himself.  We  do 
not  say  it  is  so.  The  fact  may  be  otherwise ;  still,  it  does 
not  weaken  the  force  of  the  reasoning. 

The  court  refused  to  permit  the  tenant  to  perfect  his 
affidavit  in  terms  of  the  act  of  1827,  under  which  this  pro- 
ceeding was  instituted.  And  wc  think  the  court  right  in 
so  ruling. 
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Plaint ifts  then  asked  leave  to  amend  their  affidavit,  bo 
as  to  make  it  conform  to  the  act  of  1854,  (Pamphlet,  p. 
65,)  and  they  were  allowed  so  to  do.  As  their  proceeding 
was  commenced  under  the  act  of  1827  and  before  the  act 
of  1854  went  into  operation,  this  may  not  have  been  nec- 
essary on  their  part ;  still,  as  it  imposed  an  additional 
burden  upon  them,  it  constituted  no  good  cause  of  excep- 
tion in  favor  of  Lockett.  Be  this  as  it  may,  he  still 
refused  to  make  oath  in  any  other  form  than  that  required 
by  the  act  of  1827.  In  other  words,  he  would  not  swear, 
in  addition  to  the  oath  required  by  the  act  of  1827,  that 
he  did  not  hold  under  the  vendor  of  the  affiants. 

The  tenant  adhering  to  this  position,  counsel  for  mov- 
ants were  permitted  by  leave  of  the  court  to  take  a  ver- 
dict upon  which  judgment  of  ouster  was  awarded. 

The  position  occupied  in  this  court  upon  this  branch 
of  the  case  is  this  :  That  the  act  of  1854  was  ex  post  facto 
as  to  Lockett,  or  took  away  from  him  a  vested  right  which 
he  liad — to  file  his  affidavit  under  the  law  of  1827. 

We  do  not  deem  this  ground  maintainable.  Really 
this  ceased  to  be  a  contest  on  both  sides  under  the  oW  law 
and  was  superseded  by  one  under  the  new.  And  suppose 
this  adverse  possession  commenced  at  the  expiration 
of  the  year  1853,  did  it  not  continue  down  to  the  time 
when  these  parties  were  litigating  before  the  court  ?  And 
although  the  right  to  dispossess  accrued  eo  instanii  the 
lease  terminated,  still  was  it  not  lencwed  every  subse- 
quent day  thereatler?  And  was  not  the  owner  entitled 
to  all  the  rights  and  remedies  which  the  law  supplied, 
whenever  he  saw  fit  to  move  in  the  matter  ? 

If  the  legislature  see  fit  to  alter  the  law  as  to  the  man- 
ner of  pleading  either  at  law  or  in  equity,  or  in  any  sum- 
mary or  anomalous  proceeding,  and  the  statute  takes 
effect  before  the  defence  is  made,  the  party  must  conform 
to  the  new  rule.  And  he  cannot  complain  of  having 
been  deprived  of  a  vested  right.     There  is,  we  apprehend, 
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no  such  thing  as  a  vested  right  in  remedies.  All  the 
courts  eay  is,  that  tho  legislature  cannot  so  change  the 
remedy  as  to  render  it  nugatory.  And  that,  perhaps,  is 
the  trouble  in  this  case.  By  requiring  tho  tenant  to 
swear  that  he  does  not  hold  under  the  vendor  of  the  affi^- 
ants^  he  cannot  take  the  oath.  If  so  he  should  surren- 
der the  premises  withoHt  further  contestation. 

In  conclusion,  we  would  add,  that  the  court  was  wrong 
in  authorizing  a  verdict  to  be  taken.  The  oath  of  the 
tenant  beine:  ruled  out,  there  was  no  issue  in  court. 
Still,  the  judgment  of  ouster  was  right — the  execution  of 
which  may  be  stopped  by  the  tenant  at  any  time,  upon 
condition  that  he  will  make  oath  under  the  act  of  1854 ; 
not  otherwise. 


STOWERS  vs.  CARTER. 

At)  o|;cnt  or  altoniey-at-law  Reckins:  to  take  out  an  altaclitnent  lnn«t 
awear  posit ireiij  to  the  grcwul  of  attachment.  As  to  the  amount  of  in- 
dcbtcdiicsa,  he  may  depose  to  tlic  best  of  hits  knowledge  and  beHef> 

Attachment,  in  Hart  Superior  Court.  Decision  by 
Judge  Thomas,  at  January  adjourned  Term,  1859. 

Francis  Q.  Stowcrs  sued  out  an  attachment  against 
James  M.  Carter,  returnable  to  Ilart  Superior  Court* 
At  the  trial  term,  defendant  moved  to  dismiss  the  attach- 
ment, because  in  the  affidavit,  which  was  made  by  the  at- 
torney of  pi  lintiff,  the  ground  of  attachment  was  sworn 
to  **  according  to  the  best  of  the  knowledge  and  belief*  of 
the  deponent. 

The  following  is  a  copy  of  the  affidavit  2 
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State  of  Georgia,  1  Francis  Q.  Stowers,  by  his  attor- 
County  of  Uart.  J  ney,  Henry  Cleveland,  comes  before 
me  and  says,  on  oath,  that  James  M.  Carter,  of  said  county, 
is  indebted  to  him  the  sum  of  twenty-eight  hundred  dol- 
lars, and  that  James  M.  Carter  is  causing  his  property  to 
be  removed  without  the  limits  of  this  State,  according  to 
the  best  of  my  knowledge  and  belief. 

H.  Cleveland,  for 
F.  G.  Stowers. 
Sworn  to  and  subscribed  before 

me,  October  6th,  1857. 

J.  V.  Richardson,  J.  L  C. 
Interlined  before  signing. 

The  court  sustained  the  motion  and  dismissed  the  at- 
tachment, which  decision  is  assigned  as  error. 

Hester  &  Akbrman,  for  plaintiff  in  error. 

Delony,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

AVas  the  affidavit  in  this  case  sufficient  to  sustain  the 
attachment  ? 

The  act  of  1856  (Pamphlet,  p.  25,)  provides  that  pro- 
cess of  attachment  may  issue  when  the  debtor  is  causing 
his  property  to  be  removed  beyond  the  limits  of  the  State, 
if  the  party  seeking  the  attachment,  his  agent  or  attor- 
ney-at-law  shall  make  oath  before  a  proper  officer  that  the 
debtor  has  placed  himself  in  the  above  position ;  and  also 
swear  to  the  amount  of  the  debt  claimed  to  be  due.  The 
statute  further  declares,  that  when  the  affidavit  is  made  by 
the  attorn ej'-at-law  or  agent  of  the  party,  he  may  swear 
that  the  amount  claimed  to  be  due  is  due  according  to  the 
best  of  his  knowledge  and  belief. 

Several  conclusions  are  to  be  drawn  from  the  terms  of 
this  law.  First,  that  prior  to  its  passage  a  positive  oath 
was  required  of  the  party ^  both  as  to  the  amount  of  in- 
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debtedness  and  the  ground  of  attachment ;  secondly,  that 
the  relaxation  is  made  only  in  behalf  of  agents  and  attor- 
neys who  depose;  and  thirdly,  that  the  relaxation  ex- 
tends only  to  the  indebtedness  and  not  to  the  ground  of 
attachment.  This  being  so,  and  we  see  no  way  to  escape 
these  conclusions,  it  follows,  of  course,  that  the  court  was 
right  in  dismisssing  the  attachment. 


Judgment  affirmed. 


JOHNSON  vs.  REESE. 

The  eflFcct  of  tlie  Sheiiff 's  failure  to  advertise  his  sale,  at  three  or 
more  of  the  most  public  places  in  the  county,  is  not  to  render  the 
sale  void,  but  the  Sheriff  liable  for  any  loss  that  ma}',  by  reason  of 
such  failure,  happen  to  any  one  interested. 

In  equity,  in  Glasscock  Superior  Court.     Decision  by 
Judge  Thomas,  at  Chambers,  November  8,  1868. 

This  was  a  bill  for  relief  and  injunction,  filed  by  Asa 
Johnson,  against  Agustus  C.  Reese,  Sheriff  of  Glasscock 
county,  and  others.  The  object  of  the  bill  was  to  set 
aside  a  sale  of  complainant's  land,  made  by  Keese,  as 
Sherift',  under  certain  fi.  fas.  The  bill  states  that  by  vir- 
tue of  sundry  executions  issued  from  a  Justice  Court, 
against  complainant,  the  land  belonging  to  him,  consist- 
ing of  one  hundred  and  eighty  acres,  was  levied  upon  by 
a  constable,  who  returned  said  levy  to  the  sheriff  of  Glass- 
cock county  ;  that  said  sherifi:' advertised  said  land  in  the 
Constitutionalist,  a  newpaper  published  in  the  city  of 
Augusta,  to  be  sold  on  the  first  Tuesday  in  July,  1858 ; 
that  there  was  a  crop  of  cotton  and  corn  growing  on  the 
23 
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place  at  the  time,  worth  about  four  hundred  dollars,  auci 
which  was  not  excepted  in  the  levy,  or  at  the  sale. 

The  bill  further  states  that  said  laud  was  sold  on  the 
first  Tuesday  in  July,  1858,  without  being  advertised  as 
required  by  h'lw ;  in  this,  that  it  was  not  advertised  at 
three  public  places  in  said  county,  or  at  anyplace,  public 
or  private,  but  the  only  advertisement  of  sale  was  that 
contained  in  the  Constitutionalist,  as  above  mentioned. 

The  bill  further  states,  that  on  the  day  of  sale  com- 
plainant protested  against  this  sale,  for  the  reason  that 
the  same  had  not  been  legally  advertised  :  that  notwith- 
standing said  protest,  the  sheriff  proceeded  with  said  sale, 
and  sold  the  land  to  one  Edwin  A.  Brinkley,  for  the  sum 
of  four  hundred  dollars,  he  being,  at  that  price,  the  high- 
est and  best  bidder  for  the  same ;  but  said  land  was  worth 
more  than  twice  that  amount,  besides  the  crop  growing 
thereon  :  that  Brinkley  shortly  afterwards  sold  said  land 
to  Elcary  Todd,  for  seven  hundred  dollars. 

The  bill  prays  that  the  sale  made  by  the  sheriff  be  set 
aside;  that  the  deeds  from  the  sheriff  to  Brinkley,  and 
from  Brinkley  to  Todd,  be  cancelled,  and  declared  null 
and  void ;  and  that  the  sheriff  be  restrained  from  putting 
the  said  purchaser  or  his  assigns  into  possession  of  said 
land,  &c. 

Upon  the  coming  in  of  the  answer,  defendant  moved  to 
dissolve  the  injunction  which  had  been  granted  in  the 
cause,  on  the  grounds — 

1st,  That  the  act  of  1799,  which  declares  that  the  sheriff 
shall  advertise  sales  of  land  in  one  of  the  Gazettes  of  the 
State,  and  in  three  of  the  most  public  places  in  the  county, 
is  repealed  by  the  act  of  1850. 

2d.  That  there  was  no  equitj^  in  the  bill. 

3d,  That  the  bill  had  been  fully  sworn  off  by  the  an- 
swer. 

4th.  That  complainant  has  an  adequate  remedy  at  law. 

After  argument,  the  Chancellor  granted  the  motion 
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dissolving  the  injunction.     To  which  decision  counsel  for 
complainant  excepted. 

E.  H.  Pottle,  for  plaintiff  in  error. 

Wakden  &  Nelms  and  A.  H.  Stephens,  contra. 

By  th  GourL — Benning,  J.,  delivering  the  opinion. 

AVas  the  Court  below  right  in  sustaining  the  motion  to 
dissolve  the  injunction?  One  of  the  grounds  of  the  mo- 
tion was,  that  there  was  no  equity  in  the  bill.  If  that 
groan d  was  good,  the  answer  must  of  course  be  in  the 
affirmative. 

Is  it  true,  then,  that  there  was  no  equity  in  the  bill  ? 

Both  the  first  and  the  second  purchaser  bought  with 
notice  of  the  sheriff's  omission  to  advertise  the  sale  of 
the  land  "in  three  of  the  most  public  places  in  the  coun- 
ty ;'*  but  there  was  no  collusion  between  twem,  or  either 
of  them,  and  the  sheriff.  The  question,  therefore,  is,  did 
this  omission  in  the  sheriff*,  and  their  notice  of  the  omis- 
sion, render  the  sheriff 's  sale  void  ? 

If,  notwithstanding  the  omission,  the  sheriff  had,  still, 
authority  to  sell,  the  sale  was  not  void,  but  was  valid  ?  Did 
the  sheriff,  then,  have  authority  to  sell  ?  It  is  conceded 
that  he  had,  unless  the  33d  section  of  the  Judiciary  act  of 
1799  deprived  him  of  the  authority.  That  section  is  as 
follows :  "Ko  sales  in  future  shall  be  made  by  the  sheriff,  of 
property  taken  under  execution,  but  on  the  first  Tuesday 
in  each  month,  and  between  the  hours  of  ten  and  three 
in  the  day ;  and  it  shall  be  the  duty  of  the  sheriff  to  give 
thirty  day's  notice  in  one  of  the  public  gazettes  of  the 
State,  of  all  sales  of  lands  and  other  property  executed 
by  him,  and  also  advertise  the  same  in  three  of  the  most 
public  places  in  the  county  where  such  sales  are  to  be 
made,  and  shall  give  a  full  and  complete  description  of 
the  property  to  be  sold,  making  known  the  name  of  the 
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defendant,  and  the  person  who  may  be  in  possession  of 
the  property,  except  horses,  hogs  and  cattle,  which  may 
be  sold  at  any  tinne,  by  the  consent  of  the  defendant;  and 
in  which  case  it  shall  be  his  duty  to  give  the  plaintiff  ten 
days  notice  thereof,  and  also  to  advertise  the  same  in 
three  or  more  of  the  most  public  places  in  the  county 
where  such  property  may  be,  at  least  ten  days  before  the 
sale.*'  Cobb  509.  This,  section  says,  then,  that  it  shall 
be  ^Uhe  duty''  of  the  sheriff  to  advertise  his  sales,  in  three 
of  the  most  public  places  in  the  county  ?  But  is  that  say- 
ing that  if  he  fails  so  to  advertise,  his  avihorify  to  sell 
shall  cease,  and,  any  sale  made  by  him  shall  be  void  ?  Ve 
think  not.  Tiie  first  part  of  the  section  says,  "No  sales" 
"shall  be  made"  "but  on  the  first  Tuesday  in  each  month, 
and  between  the  houra  of  ten  and  three."  This  is  strong- 
er. This  amounts  to  saying  that  the  sheriff  shall  not 
have  authoriti/  to  sell  at  any  other  time.  After  this,  "whcn 
it  comes  to  speaking  of  the  advertisement,  the  form  of 
expression^ changes,  and  becomes  weaker.  It  sbaH  beM<: 
dwfy  of  the  sherifl' to  advertise  his  sales,  &c.,  not  that  no 
sale  shall  be  made  unless  he  does  so  advertise  them. 
Such  is  the  form  the  expression  then  assumes. 

Some  effect  ought,  we  think,  to  be  given  to  this  cbarge, 
in  the  form  of  the  expression.  And  the  least  effect  *o^ 
given  to  it  seems  to  be  to  say  that  the  intention  was  that 
the  sale  should  be  valid,  notwithstanding  the  omission  to 
advertise  it,  but  that  the  sheriff  should  be  liable  to  f^^''^ 

• 

good  any  loss  happening  to  any  one  interested,  occa«"on- 
ed  by  the  omission  to  advertise.  And  giving  this  effect 
to  it,  would  be  doing  what  would  be  best  for  botl»  "^® 
plaintiff  and  the  defendant  in  thcjif(7.;  for  it  would  ^P^' 
rate  to  encourage  persons  to  become  bidders  for  th^  P[^' 
perty,  and  to  encourage  bidders  to  run  the  j)roperty  ^^  * 
value. 

We  think,  then,  that  the  only  effect  of  the  sheriff'* 
omission  to  advertise  this  land,  in  three  of  the  moat  p"*^' 
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Ife  pliices  of  the  county,  was  to  render  himself  liable  to 
whomsoever  the  omission  injured,  to  make  good  the  in- 
jury. We  think  that  the  eftect  did  not  go  further,  and 
render  the  sale  void. 

Consequently,  we  tliink  that  there  was  no  equity  in  the 
bill,  and,  therefore,  that  the  judgment  dissolving  the  in- 
junction was  right.  Taking  this  view  of  the  case,  it  be- 
comes unnecessary  to  notice  several  other  questions  which 
were  argued. 

If  there  had  been  a  fraudulent  collusion  between  the 
purchaser  and  the  sheriff,  the  case  might  have  been  dif- 
ferent. 

Judgment  affirmed. 


HEAED  vs.  BKA  WNER. 

« 

The  (leoiflion  pronounced  in  the  case  of  Burch,  exV.,  vs.  Bnrch  et  ai.^ 
23d  (Jeo.  lieports,  536,  reviewed  and  reaffirmed,  viz  :  that  under  the 
terms  and  provisions  of  the  will  of  W.  C.  B.,  (vide  Reporter's  state- 
ment below,)  only  the  children  of  Elizabeth  U pshaw,  living,  at  the 
death  of  the  tenant  for  life,  were  entitled  to  the  legacy  bequeathed  to 
to  tijo  ''children  of  Elizabeth  Upshaic" 

Bexnixg,  tf.,  dissenting. 

In  equity,  in  Elbert  Superior  Court.  Tried  before 
Judge  Thomas,  March  Term,  1859. 

This  was  a  bill  of  interpleader,  filed  by  John  C.  Burch, 
executor  of  Elizabeth  Burch,  deceased,  against  Thomas 
J.  Heard,  administrator  of  Middleton  C.  Upshaw,  deceas- 
ed, Jeptha  Harris  and  wife,  John  Upshaw,  Joseph  Braw- 
uer  and  wife,  Seaborn  J.  Brawner  and  wite,  Thomas  B. 
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Clark  and  wife,  and  Charles  Hardeman.  The  object  <tf 
the  bill  was  to  have  the  aid  and  direction  of  the  Court  in 
the  execution  of  certain  clauses  of  the  last  will  and  testa- 
ment of  William  S.  Burch.  deceased. 

For  a  copy  of  the  will,  see  23d  Geo.  Kcp'ts,  536. 

The  bill  alleges  that  William  S.  Burch,  the  testator, 
died  in  January,  1822,  leaving  a  considerable  estate;  that 
said  will  was  duly  admitted  to  probate  at  the  January 
terra,  1822,  of  the  Court  of  Ordinary  of  Elbert  county; 
that  Elizabeth  Burch,  the  widow  of  testator,  and  execu- 
trix of*said  will,  departed  this  life  on   the  first  day  of 
July,  1855,  leaving  in  full  force  her  last  will  and  testa- 
ment, of  which  complainant  was  appointed  executor,  who 
accepted  said  trust,  and  thereby  became  the  execator  of 
the  will  of  William  8.  Burch,  deceased  ;  that  complainant 
has  executed  the   will    of  said  William   S.   Burch,  as 
far  as  practicable,  but  he  has  been  delayed  by  litigation 
growing  out  of  the  construction  of  said  will  ;  that  on  the 
first  of  Bebruary,  1858,  there  was  in  complainant's  hands, 
for  distribution,  the  sum  of  $68,077.05,  one-tenth  of  Avhich 
amount;  to-wit,  the'  sum  of  .$5,673.08 J,   belongs  to  the 
children  oi  Rebecca  UpshaWy  under  the  terms  and  provis- 
ions of  said  will. 

The  will  was  executed  on  the  15th  day  of  May,  ISl'?* 
Testator  died  in  January,  1822.  At  the  date  of  the  will, 
and  at  the  death  of  testator,  Rebecca  Upshaw  had  two 
children,  Middleton  C.  Upshaw  and  Elizabeth  Upshaw. 
She  has  had  no  other  children  since,  and  from  U«r  ex- 
treme age,  it  is  not  possible,  in  the  ordinary  course  of  »»■ 
tui'C,  that  she  should  have  any  more. 

Middleton  C.  Upshaw  died  in  the  year  1837,  intestate, 
leaving  as  his  distributees  and  heirs  at  law,  his  \viuOW, 
Elizabeth,  now  the  wife  of  Robert  L.  Harris,  to  whom 
she  was  married  in  1840.  and  his  children,  Marthii-»  "^^^' 
the  wife  of  Jeptha  Harris,  and  John  Upshaw.  Ad^^*"'^' 
tration  upon  the  estate  of  Middleton   C.  Upsha*^  ^^ 
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granted  to  Thomas  J.  Hoard,  one  of  the  defendants  in 
tiie  bill,  and  who  claims  one-half  of  the  legacy  to  the 
children  of  Rebecca  Upshaw,  as  belonging  to  his  intes- 
tate, and  subject  to  distribution  among  his  heirs  at  law. 
The  said  Jeptha  Harris  and  wife,  and  John  Upshaw, 
chiim  the  whole  legacy  due  and  coming  to  their  father, 
the  said  iliddleton,  under  said  will,  and  insist  that  their 
mother,  the  said  Elizabeth,  is  entitled  to  no  part  thereof, 
and  that  Heard,  as  administrator  of  the  father,  has  no 
right  to  receive  the  same. 

Elizabeth  Upshaw,  the  other  child  of  Eebecca  Upshaw, 
was  first  married  to  Joel  Hardeman,  who  died  in  1831, 
by  whom  she  had  three  children,  Ann,  now  the  wife  of 
Seaborn  J.  Brawner,  Elizabeth,  now  the  wife  of  Tliomas 
B.  Clarke,  and  Charles  Hardeman,  of  the  State  of  Texas. 
In  the  year  1S37  Elizabeth,  then  Mrs.  Hardeman,  inter- 
married with  Joseph  Brawner,  her  present  Imsband,  by 
whom  she  has  two  children. 

Under  the  facts  thus  stated,  complainant  submits  to  the 
Court  the  question  as  to  whom  the  legacy  in  his  hands 
belonging  to  the  children  of  llcbecca  Upshaw,  shall  be  paid. 

After  argument,  the  presiding  Judge  decided  that  Jos- 
eph Brawner,  in  right  of  his  wife,  Elizabeth,  formerly 
Elizabeth  Upshaw,  and  the  only  child  of  Rebecca  Upshaw 
living  at  the  death  of  the  tenant  for  life,  was  entitled  to 
the  whole  legacy  in  the  hands  of  complainant,  bequeathed 
to  the  children  of  Rebecca  Upshaw,  to  the  exclusion  of 
the  representatives  and  children  of  Middleton  C.  Upshaw, 
and  to  the  exclusion  of  all  the  children  of  his  wife,  the 
said  Elizabeth  ;  and  he  directed  that  a  verdict  and  decree 
be  taken  accordingly. 

To  this  decision  counsel  for  defendants  excepted. 

T.  K,  R.  Cobb  and  Wm.  T.  Van  Dezeii  for  John  Up- 
shaw^  and  Harris  and  wife. 
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Hester  &  Akerman  for  Heard,  adm*r  of  Middlcton  C. 
TJpshaw,  dec'd. 

Robert  Toombs,  contra. 

By  the  Court, — ^Lumpkin,  J.,  delivering  the  opinion. 

Tlie  only  question  in  the  case  really  is,  whether  the 
the  children  of  Rebecca  Upshaw,  the  sister  of  testator's 
wife,  took  a  vested  or  contingent  remainder  in  the  legacy 
left  to  them  by  William  S.  Burch  ?  It  has  been  twice  de- 
cided that  by  this  Court,  after  solemn  argument,  and  un- 
der those  adjudications,  the  whole  estate  has  been  sold, 
and  about  $100,000  of  it  distributed  acjcording  to  the 
directions  of  the  will;  that  the  legacy  bequeathed  to  the 
children  of  Rebecca  Upshaw  was  contingent  upon  the 
event  of  their  being  alive  at  the  marriage  of  Elizabeth 
Burch,  or  at  her  death,  should  the  widow  never  marry. 
(19  Geo.  Rep.,  174 ;  2*3,  ib.  536.) 

In  the  first  of  these  cases,  the  point  was  incidentally 
made  and  considered  ;  and  the  judgment  is  sustainable  on 
other  grounds,  still  this  Court  ask,  "Were  the  remaindera 
vested  at  the  death  of  William  S.  Burch?"  For,  if  any 
one  of  the  several  beneficiaries  took  a  contingent  remain- 
der, then  the  law,  which  will  not  allow  the  estate  ever  to 
be  in  abeyance,  must  keep  the  title  in  the  estate  of  Wil- 
liam S.  Burch,  until  the  contingency  happerts.  We  think 
it  clear  that  those  provisions  in  the  will  of  William  S. 
Burch,  referring  to  the  death  of  his  wife,  sisters,  and  also 
to  the  death  of  the  heirs  of  William  T.  Cook,  leaving  no 
child  or  children,  look  to  those  contingencies  as  arising 
during  the  lifetime  of  his  wife  "Upon  a  careful  review 
of  this  will,  it  is  evident  that  the  testator  did  not  intend 
the  title  to  his  property  to  pass  out  of  his  estate  during 
the  lifetime  of  his  wife,  except  in  the  event  of  her  mar- 
riage." "His  testamentary  idea  clearly  was,  that  his  wife 
should  have  the  usufruct  of  his  estate  only,  the  title  remain- 
ing in.  his  executors^  &c. 
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In  the  case  in  23d  Georgia  Reports,  the  question  under 
discussion  was  broadly  made,  and  upon  thorough  argu- 
ment directly  decided  by  this  Court.  True,  it  was  upon 
anotlier  branch  of  the  will,  the  contest  being  between  the 
descendants  of  a  brother  of  the  testator  instead  of  the 
family  of  his  wife's  sister;*  and  much  ingenuity  has  been 
exhibited  by  the  counsel  for  tlie  plaintiffs  in  error,  in 
attempting  to  discriminate  between  the  two  classes  of 
testamentary  disposition.  We  are  unable  to  see  any  dif- 
ference. And  if  there  be  a  distinction,  it  is  against  tho 
present  claimants.  To  avoid  repetition,  I  refer  to  the 
able  exposition  of  the  true  intent  and  meaning  of  AVm. 
S.  Burch's  will,  by  my  late  highly  esteemed  colleague, 
Gov.  McDonald,  whose  retirement  from  the  Ik*nch  im- 
periously demanded  by  the  state  of  his  health,  I  feel,  in 
common  with  the  whole  community,  to  be  a  public  loss, 
yea,  more  than  others,  as  I  had  a  better  opportunity  for 
knowing  and  appreciating  his  worth.  By  that  opinion, 
in  which  I  concurred,  it  is  settled,  that  Mrs.  Brawner,  be- 
ing the  only  child  of  Rebecca  Upshaw  living  at  the  death 
of  Mrs.  Elizabeth  Bureh,  she  w^as  entitled  to  the  whole 
of  that  portion  of  the  testator's  property,  left  contingently 
to  the  children  of  the  said  Rebecca. 

It  only  remains,  therefore,  to  affirm,  as  we  do,  the  judg- 
ment of  the  Court  below. 

Judgment  affirmed. 

Stephens,  J.,  concurred. 
Benning,  J.,  dissenting. 

I  think  that  the  children  of  Rebecca  Upshaw  took 
re^toZ  remainders,  viz:  vested  remainders  subject  to  be 
divested  on  her  dying,  leaving  no  child  or  children.  This 
opinion  I  have  already  twice  expressed,  the  case  having 
been,  heretofore,  several  times  before  the  Court.  See  19 
Geo.,  187 ;  23  Geo.,  567.  She  died  leaving  a  child. 
Therefore,  if  I  am  right  in  my  opinion,  the  remainders  to 
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hor  children  were  never  divested,  and  if  the  remainders 
were  never  divested,  the  remainder  of  any  child  went,  on 
his  death,  not  to  the  surviving  children,  but  to  his  repre- 
sentatives. This  Court  thinkft  that  tb^  whole  share  to 
her.  children  went  to  the  one  of  them  who  survived  the 
life  tenant.  From  this  I  dissent.  I  think  it  went  to  that 
child,  and  to  the  representatives  of  her  two  dead  children. 


DEBOARD  vs.  BROOKS  and  AMIS. 

1.  When  in  describing  the  case  in  which  bail  is  taken,  everything  is 
recited  in  the  bond  but  the  name  of  the  county  where  tlie  actionia 
])endirip: ;  and  the  bond  purports  to  bo  executed  in  that  county, a 
prima  facie  case  of  identity  is  made  out  to  carr}'  the  case  to  the  jury. 

2.  Where  a  judgment  was  rendered  on  the  28th  October,  1857,  ami  the 
oipia^i  was  issued  tliercon  on  the  2d  day  of  November  thereafte' ; 
and  the  clerk  testified  tliat  he  commenced  immediately  after  court  to 
make  out  his  execution  docket,  and  issued  this  process  in  its  ortlcr. 
Heldj  Tiiat  there  was  no  such  negligence  on  the  part  of  tlic  plaintiff, 
or  the  clerk  as  would  discharge  the  bail. 

Scire  Facias,  against  Bail,  in  Oglethorpe  superior  court. 
Tried  before  Judge  Thomas,  April  Term,  1859. 

This  was  a  scire  facias  sued  out  by  J.  J.  Deboard  against 
William  P.  Brooks,  principal,   and  Thomas  Amis,  jr., 
security,  on  a  bail  bond,  of  which  the  followiug-is  a  cop)' : 
Georgia,  1      Know  all  men  by  these  presents, 

Oglethorpe  county,  J  that  we,  William  T.  Brooks  and 
Thomas  Amis,  Jr.,  are  held  and  firmly  bound  unto  J.  J. 
Deboard,  his  heirs,  executors  and  administrators,  in  the 
6um  of  five  hundred  and  thirty-nine  dollars  and  seventy 
cents,  for  which  payment  well  and  truly  to  bo  made  a^d 
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(lone  webindourselrea,  our  heirs,  executors  arul  admiiiis- 
trators,  jointly  and  ^everaHy,  finiily  by  tliese  presents. 
Sealed  with  our  seals,  and  dated  this  4th  April,  1857. 
The  condition  of  the  above  bond  is  such,  that  whereas  a 
civil  process  requiring  bail  at  the  suit  of  J.  J.  Debonrd, 
againat  the  said  "William  T,  Brooks,  in  an  action  of  com- 
plaint, &c.,  retirrnable  to  the  superior  court  to  he  held  on 
the  third  Monday  in  April  next,  hath  been  scr^'ed  on  said 
"William  T.  Brooks.  Now  if  the  said  AVilliam  T.,  in  caso 
he  bo  cast  in  said  suit,  shall  well  and  truly  pay  and  uatisfy 
the  condemnation  of  the  court,  or  render  his  body  to  prison 
in  execution  of  the  same  in  (*rms  of  the  law  in  sucli  cases 
made  and  provided,  and  upon  failure  thereof  the  said 
Thomas  Amis,  jr.,  will  do  it  for  him,  then  the  above  obli- 
giitiou  to  be  void  else  to  remain  in  full  force. 

(Signed.)  "WM.  T.  BROOKS.  [L.  S.] 

THOMAS  AMIS,  Jr.  [L.  S.] 

Detendant  objected  to  tlie  admission,  in  evidence,  of 
said  bond,  on  the  ground  that  it  did  not  designate  the 
county  to  which  the  action  was  returnable.  The  court 
overruled  the  objection  and  admitted  the  bond  in  evidence. 
To  which  decision  counsel  for  defendant  excepted. 

Plaintiff  next  offered  iu  evidence  the  capias  ad  stitisfaci* 
endum,  which  had  been  issued  on  the  judgment  rendered 
in  the  suit  of  Deboard  against  Brooks.  Defendant 
objected  to  its  introduction,  upon  the  ground  that  it 
appeared  that  the  judgment  was  rendered  on  tlie  28th 
October,  1857,  and  the  capias  did  not  idsuo  till  the  2d 
November,  1857.  The  court  overruled  the  objection  and 
admitted  the  ea  sa. 

The  plaintiff  further  proved  by  the  clerk  that  he  issued 
the  capias  iid  satisfaciendum  in  its  regular  order, 
after  a  court  adjourns  he  immediately  begins  to  mak 
au   execution  docket,  and  commences  at  once  to 
executions  on  judgments  rendered  lit  said  term,  is, 
them  in  their  regular  order.     That  he  might  have  i; 
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the  ca.  sa.  in  this  caee  earlier,  if  application  had  been 
made,  but  none  being  made  he  waited  until  he  reached  it 
in  its  order. 

The  presiding  judge  charged  the  jary  that  the  bail  was 
tiot  liable — the  capias  ad  satisfaciendum  not  having  issued 
until  2d  Ifovember,  the  judgment  having  been  rendered 
28th  October  previously. 

Under  this  charge  the  jury  found  for  the  defendant 
Amis.  Whereupon  counsel  for  plaintiif  excepted,  and 
assigned  as  error  the  charge  aforesaid. 

T.  R.  R.  Cobb,  B.  F.  Hardeman,  and  S.  W.  Uaerw, 
for  plaintiff' in  error. 

RoBT.  Toombs,  coiitra. 

By  the  OourL — Lumpkin,  J.,  delivering  the  opiuio«. 

Both  parties  complain  in  this  case;  and  by  consent,  the 
errors  alleged  by  each  have  been  heard. 

Was  the  court  right  in  overruling  the  exceptions  which 
ivere  taken  to  the  bail  bond — namelv,  that  it  did  not 
recite  the  term  of  the  court  to  which  the  action  was 
returnable  in  which  it  was  taken  ?  The  description  is, 
"  a  civil  process  requiring  bail  at  the  instance  of  J.  »T« 
Deboard  against  the  said  William  T.  Brooks,  in  an  action 
of  complaint,  &c.,  returnable  to  th^  superior  court  to  be 
held  on  the  third  Monday  in  April  next,  and  which  has 
been  served  on  the  said  William  T.  Brooks.*'  We  find 
in  the  record  and  in  point  of  fact,  an  action  in  the  superior 
court  of  Oglethorpe  county,  where  this  bond,  from  its  cap- 
tion, appears  to  have  been  taken,  answering  precisely  to 
the  recitals  in  the  bond,  and  none  is  shown  to  be  pending 
between  those  parties  anywhere  else.  Is  not  the  ques- 
tion of  identity  prima  faciey  at  least  satisfactorily  made 
out?  To  my  mind,  such  an  objection  is  both  technical 
and  frivolous  at  this  day.     Does  any  one  doubt  that  Thus. 
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Amis  knew  where  and  when  he  was  bound  to  see  to  it — 
Brooks,  his  principal,  paid  this  debt  or  rendered  his  body 
to  prison  in  execntion  of  the  same?  Wliy  does  he  pre- 
tend ignoranc  then  of  his  obligation  in  this  respect?  The 
period  for  such  trifling  is  past. 

2.  The  judgment  was  rendered  in  this  case  28tL  of 
October,  1857,  and  the  capias  did  not  issue  till  the  2d 
November,  1857  ;  and  the  presiding  judge  charged  tlie 
jury,  that  by  reason  of  this  delay,  the  bail  was  discharged. 
We  do  not  think  so. 

The  clerk's  testimony  proves,  that  there  was  na  unrea- 
sonable delay  in  issuing  this  process;  and  it  is  a  mere 
question  of  diligence.  The  bail  did  not  call  for  the  m.  sa, 
within  the  five  days.  It  was  issued  by  the  clerk  in  its 
order,  in  making  out  the  execution  docket.  It  was  enti- 
tled by  law  to  no  special  preference. 

The  decision  of  this  case  is  attempted  to  be  sustained 
by  the  ruling  of  this  court  in  Lichten  &  Baker  vs.  Mott, 
(10  Qa.  Rep.  138,)  where  it  was  held  that  for  the  purpose 
of  fixing  the  liability  cf  the  bail,  the  ca.  sa.  against  the 
principal,  should  be  retained  in  the  hands  of  the  sheritf, 
until  the  next  term  of  the  court,  to  which  it  was  by  law 
returnable.  It  is  said  that  the  court  there  maintained 
that  the  process  must  remain  in  the  hands  of  the  officer 
the  whole  time  between  the  judgment  and  the  return  term. 
We  did  say,  that  during  the  time  that  intervenes  between 
the  te^  and  return  of  the  ca.  sa.,  it  must  remain  in  the 
ofllccr's  hand,  to  be  executed  if  practicable.  There  is  no 
pretence  that  that  was  not  done  here.  The  test  of  the 
capias  was  the  2d  Xovember,  and  not  the  28th  October, 
1857  ;  and  we  repeat  the  only  question  in  this  case  is,  did 
the  ea.  M.  issue  within  a  reasonable  time.  Tlie  case  in 
10th  Georgia,  does  not  raise  or  decide  the  point  made 
here. 

Judgment  reversed. 
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SELMAN  ts.  MILLIKEN. 

An  administrator  is  not  subject  to  garnishment  within  twelve  months 
after  his  appointment. 

Garnislinient,  in  Walton  Superior  Court.  Decision  by 
Judge  HuTCiiiNs,  at  February  Term,  1859. 

William  Milliken,  plaintiff  in  fi.  fa.,  sued  out  garnish- 
ment against  George  C.  Scl man,  as  administrator  of  Josiah 
S.  Selman,  deceased,  requiring  him  to  answer  what  money, 
effects,  &c.,  he,  as  such  administrator,  had  in  hand  belong- 
ing to  James  J.  Selman,  who  was  defendant  in  fi.  fa., and 
heir-at-law  of  the  administrator's  intestate.  The  garnish- 
ment was  sued  out  withm  twelve  months  after  the  ap- 
pointmeut  of  the  administrator.  Upon  this  agreed  state 
of  facts,  counsel  for  the  garnishee  moved  to  dismiss  the 
garnishment.  The  court  refused  the  motion  and  counsel 
for  garnishee  excepted. 

Cha.rles  D.  Davis,  tor  plaintiff  in  error. 

Hull  &  Hillyer,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

This  is  a  garnishment  to  rcnch  the  interest  of  an  heir- 
at-law.  Thnt  interest  is  only  a  distributive  share  of  ^vhat 
may  remain  after  all  debts  are  paid.  By  our  law  the  a<l- 
ministrator  is  allowed  twelve  months  within  which  to 
ascertain  the  debts  before  paying  them  or  paying  any 
distributive  share.  He  can  not  know  what  a  distributive 
share  will  be  until  he  first  knows  the  debts,  and  these  he 
cannot  ascertain  in  a  manner  to  protect  himself,  without 
waiting  for  the  expiration  of  the  twelve  months.    This 
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garnlghmeiit,  therefore,  requiring  him,  before  the  expira- 
tion of  the  twelve  months,  to  answer  what  he  owes,  or 
what  effects  he  has,  requires  liim  to  answer  what  he  can 
not  know.  An  injunction  could  require  him  to  pause  and 
answer  when  the  proper  time  comes,  but  a  garnishment 
calls  for  an  answer  now.  The  heir-at-law  cannot  maintain 
an  action  for  his  distributive  share  within  the  twelve 
months,  and  his  creditor  who  seeks  to  take  his  shoos,  can 
do  no  better.  We  think,  therefore,  that  garnishment  is 
not  a  legal  remedy  against  an  administrator  within  twelve 
months  after  his  appointment,  whatever  it  may  be  after- 
wards.    Let  the  judgment  be  reversed. 


COUCH  vs.  THE  STATE. 

To  complete  the  offence  of  uttering  a  forged  paper,  it  must  be  piib- 
lifiiicd  oiftrit^,  wlien  the  party  knows.it  to  bo  fraudulent;  and  witli 
intent  to  injure  somebody.  And  if  the  jury  fail  to  find  thin,  tlieir 
verdict  is  a  nullit3%  upon  which  no  judgment  can  bo  awarded  but  one 
of  acquittal. 

Indictment  for  Forger}^  in  Gwinnett  Superior  Court. 
Tried  before  Judge  Hutciiins,  at  March  Term,  1859. 

Chaney  Couch,  the  plaiutift*  in  error,  was  indicted  and 
tried  for  forgery.  The  jury  found  the  following  verdict : 
"We,  the  jury,  find  the  defendant  guilty  of  publishing 
and  passing  the  receipt  in  question,  knowing  it  to  be  a 
forgery— -but  we  recommend  him  to  mercy." 

Whereupon,  counsel  for  the  prisoner  moved  in  arrest  of 
judgment  upon  the  following  grounds: 

1st.  Because  the  verdict  does  not  find  the  defendant 
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guilty  of  any  crime  or  offence  for  whicli  judgment  or  seu- 
teiice  can  be  pronounced  against  him. 

2nd.  Because  the  yerdict  is  a  special  and  not  a  general 
verdict,  and  therefore  illegal,  and  no  judgment  can  be 
pronounced  thereon. 

The  court  overruled  the  motion,  and  defendant  ex- 
cepted. 

Hull  &  IIillyeii,  and  Overby,  by  T.  R.  R.  Cobb,  for 
plaintiff". 

S.  P.  Thurmond,  Sol.  Gen.,  for  the  State. 

J9y  (he  Court — Lumpkin,  J.,  delivering  the  opinion. 

Did  the  jury  in  this  case  find  the  defendant  guilty  of 
any  offence;  and  could  judgment  have  been  awarded  by 
the  court  ?  The  defendant  was  indicted  for  passing  a 
forgid  receipt;  and  the  jury  found  him  guilty  of  passing 
the  receipt,  knowing  it  to  be  forged.  But  to  complete 
the  offence  the  Code  requires  not  only  that  the  accused 
should  pass  the  receipt,  knowing  it  to  be  forged,  but, 
also,  that  he  must  pass  it  ^'as  true;*'  and  "with  intent  to 
defraud  '*  somebody.  And  is  not  this  reasonable  and  right  ? 
If  the  defendant  passes  the  paper  as  a  forged  instrument, 
and  with  no  intent  to  injure  any  one,  whether  seriously 
or  in  jest,  should  he  be  convicted  of  a  crime  and  impris- 
oned in  the  Penitentiary  from  four  to  ten  years? 

Had  the  jury  found  the  prisoner  guilty  generally,  or 
guilty  of  forgery,  the  verdict  would  have  been  good,  and 
the  court  would  have  punished  him  for  the  highest  offence 
charged  in  either  of  the  four  counts  in  the  indictment 
Or  if  their  verdict  had  made  reference  to  or  been  connect- 
ed with  the  indictment  or  any  of  the  counts  thereof,  it 
might  have  stood.  As  it  is,  it  is  a  nullity,  and  no  judg- 
ment can  be  awarded  upon  it.  It  maj'-  be  that  tliey  did 
not  believe  that  he  passed^  this  receipt  as  true,  or  if  they 
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did  SO  believe  that  it  was  not  the  intention  of  the  accused 
to  injure  anybody.  They  do  recommend  him  to  mercy. 
The  fault  in  the  case,  if  there  be  any,  was  in  not  refusing 
to  receive  this  verdict  when  it  was .  brought  into  court  i 
and  compelling  the  jury  either  to  convict  or  acquit  the 
defendant  of  the  charges  in  the  indictment.  Whether  in- 
tended or  not,  their  finding,  by  falling  short  of  a  convic- 
tion of  any  ofteuce,  amounting  to  an  acquiftal. 

Judgment  reversed. 


HARDY  vs.  PARK 

A  testator  set  apart  80  shares  of  Railroad  stock,  "  for  the  purpose  of 
educating  "  his  three  minor  children,  who  were  very  young  ;  and, 
he  directed,  that  they  should  "be  boarded  and  educated  out  of  the 
same/'  until  they  received  a  thorough  classical  education. 

Heldy  That  the  cost  of  the  children's  clothes,  during  the  period  of  their 
education,  was  a  charge  on  the  stock. 

In  Equity,  in  Jackson  Superior  Court.  Decision  at 
Chambers,  by  Judge  Hutchins. 

This  was  a  bill  filed  by  the  executors  of  the  last  will 
and  testament  of  William  Parker,  deceased,  for  direction 
as  to  the  execution  of  said  will,  &c.  The  principal  ques- 
tions made  by  the  bill  were  disposed  of  when  the  case  was 
first  before  this  court. — 19  Geo.  Rep.,  127. 

The  only  question  made  by  the  present  bill  of  excep- 
tions, is,  whether  the  bequest,  in  the  4th  item  of  said  will, 
of  Georgia  Rail  Road  stock,  for  the  boardiag  and  education 
of  the  children  under  age,  extends  to  clothing.  The  fol- 
lowing is  the  clause  of  the  will  referred  to : 
24 
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"  Item  4.  I  bequeath  and  set  apart  my  rail  road  stock, 
being  eighty  shares,  in  the  Georgia  Hail  Road  &  Backing 
Co.  for  the  purpose  of  educating  my  children  now  under 
age,  and  direct  that  they  be  boarded  and  educated  out  of 
the  same,  until  they  receive  a  thorough  classical  edu- 
cation, if  they  have  sufficient  capacity  for  the  same;  and 
should  my  present  wife  have  a  child,  it  to  be  boarded  and 
educated  in  the  same  manner,  and  share  in  all  other  re- 
spects  with  my  children  now  under  age." 

The  presiding  judge  held  and  decided  that  it  did  not 
extend  to  clothing,  and  counsel  for  the  children  excepted. 

T.  R.  R.  Cobb,  for  plaintiffs  in  error. 

*W.  H.  Hull,  contra. 

By  the  Court. — Bennino,  J.,  delivering  the  opinion. 

Does  the  bequest  make  the  clothes  of  the  children  a 
charge  on  the  rail  road  stock  ?  The  court  below  held 
that  it  does  not,  but  we  think  that  it  docs. 

A  child,  to  be  educated,  has  to  be  clothed.  And  it  is  a 
general  principle,  that  a  grant  of  the  end  is  a  grant  of  the 
means.  According,  then,  to  this  principle,  the  bequest  of 
an  education  to  the  children  was  a  bequest  to  them  of  their 
clothes  during  the  period  of  their  education. 

This  view  is  favored  by  the  large  amount  of  the  prop- 
erty which  is  charged  with  their  education.  The  divi- 
dends alone  on  eighty  shares  of  stock,  if  well  managed, 
will,  probably,  the  tender3'ears  of  the  children  considered, 
be  sufficient  to  give  them  a  classical  education,  including 
the  expense  of  board  and  clothing. 

A  child  to  be  educated,  has  not  only  to  be  clothed,  but 
also  to  be  supported — to  be  boarded. 

According,  then,  to  the  principle  aforesaid,  the  grant 
of  an  education  is  the  grant  of  board  and  clothes,  us  things 
inclusive  in  the  grant  of  an  education.     And  the  grant  in 
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the  present  case  was  of  an  education.  The  stock  was  set 
apart  "  forthe  purpose  of  educating  "  the  children.  True, 
there  followed  immediately  afterwards,  the  mention  of 
board  and  education.  **I"  "direct  that  they  be  boarded 
and  educated."  But  the  mention  of  board,  whilst  it  may 
perhaps  serve  to  show  that  the  testator  thought  board  not 
included  in  education,  can  hardly  serve  to  show  that  he 
also  thought  clothes  not  intended  in  it.  And  the  failure 
to  mention  clothes,  while  mentioning  board,  may  give 
color  to  an  argument,  that  he  omitted  clothes,  because  he 
thought  them  included  in  education,  and  therefore  thought 
their  mention  unnecessary. 

We  think,  then,  that  the  clothes  of  the  children,  during 
the  period  of  their  education,  were  a  charge  on  the  rail 
road  stock. 

In  North  Carolina  a  similar  view  on  the  question  is 
entertained. — See  Busby's  Eq.,  148 ;  1  Dev.  &  Bat.  Law, 
897-399 ;  2  do.  Eq.,  same  case ;  6  Iredell's  Eq.,  8,  2d  23. 

Judgment  reversed. 


TOOMBS  vs.  HILL. 

The  assets  of  a  partnership  were  not  sufficient  to  pay  the  debts  against 
the  partnership  ;  the  separate  assets  of  one  of  the  partners,  a  de- 
ceased person,  were  not  sufficient  to  pay  his  separate  debts. 

Held,  that  the  partnership  debts  had  the  right  to  be  first  paid  of  the 
partnership  assets,  and  the  separate  debts  the  right  to  be  first  paid 
out  of  the  separate  assets. 

Exception  to  award  of  arbitrators— in  Wilkes  Superior 
Court.    Decided  by  Judge  Thomas, Term,  1859. 
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The  facts  of  this  case  are  suflBciently  stated  in  the  fol- 
lowing opinion  pronounced  by  the  Court. 

Wm.  M.  Reese  k  Barnett,  for  plaintiff  in  error. 

T.  R.  R.  Cobb,  contra. 

By  the  Court. — Benning,  J.,  delivering  the  opinion. 

Henry  J.  Pope  and  Allen  W.  Hill  were  members  of  a 
partnership,  under  the  name  of  H.  J.  Pope  &  Co.  The 
assets  of  that  partnerahip,  at  its  close,  amounted  to  "more 
than  ^46,000."  The  debts  of  the  partnership  exceeded 
the  amount  of  the  assets.  As  many  of  the  debts  as  the 
assets  would  pay  were  paid  out  of  the  assets  by  Mr.  Hill ; 
the  rest  of  the  debts  he  paid  out  of  his  individual  property. 

Mr.  Pope  died,  and  Mr.  Toombs  became  his  adminis- 
trator. His  separate  estate,  in  the  hands  of  Mr.  Toombs, 
amounted  to  ?102,266  68.  There  were  debts  against 
Pope,  individually,  amounting  to  366,691  54,  which  were 
"entitled  to  be  paid  in  full**  out  of  these  assets.  The  res- 
idue of  these  assets  left,  after  paying  these  debts,  for  the 
payment  of  the  other  separate  debts,  would  consequently 
be  $35,575 14.  These  other  debts  amounted  to 
$93,571  88.  This  residue,  therefore,  was  not  sufficient  to 
pay  them. 

Hill  insisted  that  the  debts  against  H.  J,  Pope  &  Co., 
which  he  had  taken  up  with  his  separate  funds,  ought  to 
be  paid  to  him  out  of  the  residue  aforesaid  of  the  separate 
funds  of  H.  J.  Pope,  pro  rata,  with  the  said  $93,571  88  of 
separate  debts  against  Pope.  This  claim  the  administra- 
tor of  Pope  opposed. 

The  claim,  with  some  other  matters,  was  referred  to 
"auditors,"  who  reported  "that  copartnership  debts  of  H, 
J.  Pope  &  Co.,  paid  by  Allen  W.  Hill,"  entitled  "him  to 
share  pro  rata  in  the  individual  assets  of  H.  J.  Pope," 
They  also  reported  on  the  other  mattere  referred  to  them. 
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The  Court  approved  their  report,  and  that  approval  was 
excepted  to  by  the  administrator  of  Pope.  The  excep- 
tion \vas5,  in  this  Court,  confined  to  the  part  of  the  report 
aforesaid,  which  gives  to  Hill,  a  creditor  of  11.  J.  Pope  & 
Co..  the  right  to  share  with  the  separate  creditors  of  Pope 
in  the  separate  assets  of  Pope.  And  the  decision  of  this 
Court  will  not  go  beyond  the  argunient. 

The  question,  therefore,  will  be  this :  Did  the  debts 
against  II.  J.  Pope  &  Co.,  held  by  Ilill,  have  the  right  to 
share,  ;;ro  rata^  with  the  debts  against  II.  J.  Pope,  held  by 
other  persons,  in  the  separate  assets  of  H.  J.  Pope,  in  the 
hands  of  his  administrator?  Let  it  be  borne  in  mind, 
that  none  of  the  debts  of  either  class  were  in  judgment  at 
the  time  of  Pope's  death,  and,  consequently,  that  what  is 
the  effect  of  the  statutes  regulating  judgment  liens,  is  not 
in  the  cise. 

lu  Story's  Equity  Jurisprudence,  (§  676,)  the  following 
propositions  are  asserted  :  "The  creditors  of  the  partner- 
ship have  a  preference  to  have  their  debts  paid  out  of  the 
partnership  funds,  before  the  private  creditorsof  either  of 
partners.  But  this  preference  is,  at  law,  generally  dis- 
regarded ;  in  equity,  it  is  worked  out  through  the  equity  of 
the  partners  over  the  whole  funds.  On  the  other  hand, 
the  separate  creditors  of  each  partner  are  entitled  to  be 
first  paid  out  of  the  separate  effects  of  their  debtor,  be- 
fore the  partnership  creditors  can  claim  anything." 

These  propositions  are,  we  think,  established  as  gene- 
rally true,  by  the  authorities  cited  in  their  support,  and 
by  other  authorities. — See  1  Amer.  Lead.  Cases,  319. 
The  case  in  which  there  are  no  joint  effects,  and  the  case 
in  which  there  is  no  solvent  partner,  are,  it  seems,  excep- 
tions; in  them  the  creditors  of  the  partnership  being 
allowed  to  share  in  the  separate  effects  of  the  partner 
equally  with  his  separate  creditors.  In  the  present  case, 
there  were  both  joint  effects  and  a  solvent  partner.  Con- 
sequently, if  it  be  true  that  these  are  excepted  cases,  yet 
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it  can  make  no  diflferenoe  in  this  case,  as  this  case  does 

not  fall  among  them. 
Has  the  doctrine  of  the  common  law,  tanght  bj  these 

propositions,  been  changed  by  any  of  our  own  State  legis- 
lation ? 

The  Judiciary  act  of  1799,  and  the  acts  amendatory  of 
it,  make  all  the  property  of  a  defendant  in  judgment 
•*bound  from  the  signing  of  the  first  judgment."  Pr. 
Dig.  426  435.  In  Cleghorn  vs.  The  Insurance  Bank  of 
Columbus,  (9  Ga.  819,)  this  Court,  in  view,  probably,  of 
these  acts,  decided  that  a  judgment  against  the  partner- 
ship, older  than  a  judgment  against  the  partner,  had  over 
the  latter  a  preference,  even  in  the  separate  property  of 
the  partner. 

A  judgment  against  a  partnership  is  also  a  judgment 
against  each  partner;  and  if  a  judgment  against  a  man 
binds  all  of  his  property,  it  would  seem  to  follow,  of 
necessity,  that  a  judgment  against  the  partnership  must 
bind  the  separate  property  of  each  partner  equally  with 
this  partnership  property.  And  so,  too,  it  would,  for  the 
same  reason,  seem  to  follow  that  a  separate  judgment 
agiEiinst  a  partner  must  bind  his  partnership  property 
equally  with  his  separate  property.  In  respect  to  this 
last  case,  however,  it  must  ever  be  kept  in  mind,  that 
what  is  this  partnership  property  of  the  partner  is  no 
more  than  his  interest  in  the  surplus  effects  of  the  partner- 
ship, that  remain  after  all  the  debts  of  the  partnership 
have  been  discharged,  the  partners  having  the  legal  title 
to  all  of  the  partnership  effects,  and  the  right  to  have 
those  effects  applied  to  the  payment  of  the  partnership 
debts,  before  a  partner  can  touch  any  part  of  them.  The 
effect  of  this  is,  it  is  true,  to  make  the  separate  creditors 
of  a  partner  compete,  on  very  unequal  terms,  with  the 
creditors  of  the  partnership.  But  this  is  an  evil  for  which 
it  seems  difficult  even  to  devise  a  remedy,  without  de- 
stroying this  right  in  the  partners ;  for,  if  we  saj  let  the 
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creditors  of  the  partnership  stand  back  from  the  eflects  of 
the  separate  partner,  until  his  separate  creditors  have 
taken  of  those  effects  a  share  equal  to  the  share  of  the 
partnership  effects  taken  by  the  partnership  creditors,  yet 
iu  many  cases,  this,  our  rule,  will  not  produce  the  desired 
equalization,  and,  in  the  rest,  it  will  do  so  only  at  a  ruin^ 
ous  cosjt.  In  many  cases — iu,  I  think,  quite  a  msyority  of 
of  the  cases — the  part  of  a  partner's  property  which  he 
has  in  the  partnership,  will  bear  to  the  partnership  debts 
a  larger  proportion  than  that  which  the  part  he  has  out 
of  the  partnership  will  bear  to  his  separate  debts.  Usual- 
ly, a  merchant  has  nearly  all  of  his  means  in  his  partner- 
ship, and  yet  he  will,  in  various  ways,  be  incurring  sepa- 
rate  debts.  In  these  cases,  we  wholly  fail  to  produce  the 
desired  equalization  of  the  two  sets  of  creditors.  In  the 
remaining  cases  we  may,  perhaps,  accomplish  the  object, 
but  if  we  do  so  we  shall  have  to  do  it  through  the  instru- 
mentality of  a  bill  in  equity,  with  all  its  incidents  and 
risks  of  lawycra,  receivers,  deaths  of  parties,  losses  by 
accident,  consuming  delay ;  and  these  are  so  devouring 
that  the  part  of  the  fund  left  for  proportionate  division 
among  all  the  creditors,  will  generally  be  so  small  that 
the  dividend  to  those  creditors  most  benefitted  by  the 
rule  will  be  no  greater  than  what  their  dividend  would 
have  been  by  the  old  rule — the  rule  which  lends  creditors 
of  the  partnership,  first  on  the  partnership  efiects,  and 
creditors  of  the  separate  partner,  first  on  his  separate 
effects. 

Ilowever,  the  decision  in  Cleghorn  vs.  The  Insurance 
Bank,  wag  in  a  case  in  which  the  older  judgment  was 
against  the  partnership;  and  the  decision  was,  that  the 
judgment  had  the  right  to  be  paid  out  of  the  separate 
property  of  a  partner,  in  preference  to  a  younger  separate 
judgment  against  that  partner. 

This  decision  was  followed  in  Baker,  Wilcox  &  Co.  vs. 
Wempe,  et.  al.,  (19  Ga.,  87,)  and  in  Dennis,  et.  ah,  vs. 
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Green,  adm'r,  (20  Ga.,  886).  As  to  this  last  case,  although 
the  judgment  in  it  sustains  me  in  what  I  have  said,  yet  the 
opinion  misconceives  the  facts  of  it,  and  is  calculated  to 
mislead.  The  judgment  was,  that  the  court's  charge  was 
wrong,  and  the  charge  was,  that  if  the  separate  estate  of 
Causey  was  not  more  than  sufficient  to  pay  the  separate 
debts,  that  estate  was  not  liable  to  the  judgment 
against  him,  as  survivor,  founded  on  the  debt  due  from 
the  partnership. 

As  to  the  present  case,  none  of  the  debts  are  in  judg- 
ment. Therefore,  so  far  as  the  present  case  is  concerned, 
it  cannot  be  that  the  acts  under  notice  have  affected  the 
common  law  doctrine. 

Another  act  is,  the  act  of  1792,  "to  protect  the  estates 
of  orphans,*'  &c.,  so  far  as  it  prescribes  the  order  in  which 
the  debts  "due  by  any  testator  or  intestate  shall  be  paid 
by  executors  and  administrators."  This  act  declares  that 
such  debts  "shall  be  paid"  "in  the  order  following,  viz: 
funeral  and  other  expenses  of  the  last  sickness,  charges  of 
probate  of  will,  or  of  the  letters  of  administration; 
next  debts  due  to  the  public;  next  judgments,  mortgages 
and  executions — the  oldest  first ;  next  rent ;  then  bonds 
or  other  obligations ;  and  lastly,  debts  due  on  open  ac- 
counts; but  no  preference  whatever  shall  be  given  to  cred- 
itors in  equal  degree,  where  there  is  deficiency  in  assets, 
except  in  cases  of  judgments,  mortgages  that  shall  be 
recorded,  from  the  time  of  recording,  and  executions 
lodged  in  the  sheriff's  office  ;  the  eldest  of  which  shall  be 
first  paid ;  or  in  those  cases  in  which  a  creditor  "  may  have 
a  lien  on  any  part  of  the  estate." — Pr.  Dig.,  228.  The 
last  case  here  excepted,  is  that  in  which  a  creditor  "  may 
have  a  lien  on  any  part  of  the  estate."  The  right  which, 
by  the  common  law  doctrine,  the  partnership  creditors 
have,  to  be  preferred  as  to  the  partnership  effects,  and 
whi'^h  the  separate  creditors  of  the  partners  have,  to  be 
preferred  as  to  his  separate  effects,  is  a  right  which,  with- 
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out  much  violence  to  language,  may  be  called  an  equitable 
lien.  Consequently,  this  act  of  1792,  instead  of  repealing 
the  common  law  doctrine,  requires  that  doctrine  to  be 
observed.  It  requires  executors  and  administrators,  in 
the  order  of  their  payments,  to  respect  existing  liens. 

This  act,  then,  does  not,  as  we  think,  change  the  com- 
mon-law doctrine.  And  this  court  has  so  decided,  in  one 
if  not  the  two  cases;  in  the  case  of  Thorntoa  vs.  the  ad- 
ministrator of  Wooldridge,  if  not  also  in  the  case  of 
Semmes  vs.  Boykin,  et  al.  These  two  cases  were  decided 
at  Macon,  in  January,  1859. 

We  cannot  recall  any  statute  which  we  think  ought 
to  be  regarded  as  changing  the  common  law  doctrine.  It 
must  follow,  therefore,  that,  in  our  opinion,  that  doctrine 
is  in  force,  so  far  as  the  present  case  is  concerned — a  case 
iu  which  none  of  the  debts  are  in  judgment,  and  in  which 
the  partner  having  died,  his  assets  are  to  be  administered 
according  to  a  statute  that  requires  liens  to  be  respected 
in  the  administration  of  assets. 

Consequently,  we  must  reverse  the  judgment  of  the 
court  below.  The  effect  of  the  reversal  of  that  judgment 
will  be  to  open  the  whole  case,  and  to  give  the  court  below 
an  opportunity  of  applying  the  principle  of  this  decision, 
to  every  part  of  the  case  to  which  it  is  adapted. 

Judgment  reversed. 


BROWN  ET  AL.  Ex'RS  vs.  WEAVER  et  al. 

1.  A  will  should  bo  so  construed,  if  possible,  as  to  give  elfect  to  every 
part ;  and  hence,  words  which  make  a  plain  inequality  between  sons 
on  the  one  hand  and  daughters  on  the  other,  will  not  be  overruled 
by  other  words,  unless  the  latter  words  are  incompatible  with  the 
first. 
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2.  A  bequest  to  daughters  and  their  children*  the  daughters  ba.ving  no 
children  in  life  at  the  time  of  the  bequest,  and  if  they  shall  die  with- 
out issue  then  over — would  create  an  estate  tail  in  real  estate,  and 
hence  under  our  law  creates  an  estate  absolute  passing  to  the  hus- 
bands on  marriage  ;  and  such  husbands  having  received  such  estate 
consisting  in  part  of  proceeds  of  a  sale  of  land,  and  having  for  many 
years  acquiesced  in  such  sale,  cannot  afterwards  set  it  aside  on  the 
ground  that  the  executor  was  a  purchaser  at  his  own  sale,  the  sale 
having  been  a  fair  one  at  the  time. 

In  Equity,  in  Walton  superior  court.  Decision  by 
Judge  HuTCHiNS,  February  Term,  1859. 

This  was  a  bill  in  equity  for  discovery,  account  and 
distribution  in  Walton  superior  court,  tried  before  Judge 
Hutohins  at  the  February  Term,  1869.  The  case  comes 
on  an  agreed  state  of  facts.  George  B.  Brown  died,  leaT* 
ing  a  will,  of  which  the  following  is  a  copy,  so  far  as 
relates  to  the  issues  in  this  case :  '^  Item  2d.  I  give  and 
bequeath  unto  my  beloved  wife  during  her  widowhood 
all  my  property,  real  and  personal,  subject,  however,  to 
the  provisions  hereinafter  mentioned,  &c. 

Item  3rd.  I  have  heretofore  given  and  I  now  convey 
and  coniirm  unto  my  son  Samuel  A.  Brown,  land,  &c., 
valued  at  three  hundred  and  fifty  doUara. 

Item  4th.  It  is  my  will  and  desire  that  if  my  sons  Wil- 
liam, John  and  George  should  marry,  or  wish  to  settle 
themslves  before  the  death  of  my  wife,  then  and  in  that 
event,  my  wife  shall  give  off  and  assign  to  each  of  them 
a  fraction  of  land  and  other  property  equal  in  value  to 
that  given  to  their  brother  Samuel,  and  to  my  son  George 
a  horse,  saddle  and  bridle,  equal  in  value  to  that  hereto* 
fore  given  to  his  brothers  William  and  John.  As  my 
aforesaid  sons  shall  marry,  my  wife  shall  loan  to  each  of 
them  such  negro  boy  as  she  can  most  conveniently  spare, 
to  be  kept  by  my  said  sons  till  the  death  of  my  said  wife, 
provided  they  all  live  here. 

Item  6th.  It  is  my  will  and  desire  that  as  each  of  my 
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daughters  Mary,  Jane,  Margaret  and  Elizabeth  shall 
marry,  ray  wife  shall  give  off  to  each  of  them  respectively 
a  portion  of  property  equal  in  value  to  that  heretofore 
given  to  their  sister  Nancy,  with  a  good  horse,  saddle  and 
bridle,  and  at  the  same  time  my  wife  shall  loan  to  each 
of  my  said  daughters  such  negro  girl  as  she  can  most  con- 
veniently spare,  to  be  kept  by  my  said  daughters  till  the 
death  of  my  wife,  provided  they  outlive  her. 

Item  7th.  It  is  my  will  and  desire  that  if  my  wife  shall 
ever  maiTy  again  she  receives  an  equal  share  of  my  estate 
with  mv  children,  &c. 

Item  8th.  It  is  my  will  and  desire  that  at  the  death  of 
my  wife,  ray  children,  to-wit:  Margaret,  Jane,  Williara, 
John,  Mary,  George  and  Elizabeth  have  been  made  equal 
as  aforesaid^  with  their  said  brother  Samuel  and  sister 
Nancy;  the  balance  which  may  then  remain,  shall  be 
equally  divided  share  and  share  alike  between  my  said 
children,  Samuel,  Mary,  Jane,  William,  John,  Margaret, 
George  and  Elizabeth,"  and  the  children  of  Nancy  to  take 
her  share. 

"Item  9th.  I  desire  that  upon  the  death  of  my  wife, 
each  of  the  negroes  so  loaned  as  aforesaid,  shall,  with  the 
issue  of  such  negroes  be  brought  back  into  my  estate  to 
be  equally  divided  as  my  other  property  as  aforesaid. 

Item  10th.  I  hereby  nominate  my  two  sons,  Willian 
and  John  trustees  for  my  daughters  Mary,  Jane,  Margaret 
and  Elizabeth,  and  I  desire  that  the  portions  to  come  to 
them  as  hereinbefore  mentioned,  shall  pass  to  and  vest 
in  the  said  trustees  for  the  use  of  my  said  daughters  and 
their  children,  and  if  my  said  daughters  die  without  issue 
then  their  said  property  to  revert  to  my  estate  to  be 
divided  among  my  then  surviving  children." 

Margaret,  (who  with  her  husband  is  one  of  the  com- 
plainants,) and  Elizabeth,  (whose  son  suing  by  his  father 
father  and  guardian  is  the  only  other  complainant,)  had 
no  children  when  the  will  was  made.    In  1848  the  execu- 
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tors  under  an  order  from  the  court  of  ordinary,  sold  the 
real  estate;  and  two  of  them,  William  and  John,  became 
purchasers.  The  sale  was  a  fair  one  and  the  land  brought 
its  fair  price  at  the  time.  Both  Margaret  and  Elizabeth 
were  married  many  years  before  the  commencement  of 
this  suit.  The  executors  divided  out  the  estate,  (the 
widow  having  died  without  marrying  again,)  in  the  first 
place  making  each  of  the  sons  equal  with  Samuel,  and 
each  of  the  daughters  equal  with  Nancy,  and  then  diWd- 
ing  the  remainder  equally  among  sons  and  daughters 
alike,  and  in  the  settlement  turning  over  to  the  trustees 
of  the  daughters  their  parts  of  the  proceeds  of  the  lands. 
This  bill  was  brought  to  undo  this  division  and  procure 
an  equal  division  of  the  entire  estate  among  sons  and 
daughters  alike,  and  also  to  set  aside  the  sale  of  the  land. 
Judge  Hutchins  held  that  the  complainants  were  entitled 
to  such  equal  division  of  the  entire  estate,  but  held  that 
the  sale  of  land  could  not  now  be  disturbed.  The  execu- 
tors, who  were  defendants  in  the  bill,  excepted  to  the 
ruling  on  the  first  point,  and  both  parties  ask  a  decision 
on  the  last  point. 

« 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

1.  We  think  the  words  of  this  will  clearly  express  the 
idea,  that  in  the  first  place,  all  the  sons  besides  Samuel 
shall  be  made  equal  with  him  when  they  marry  or  settle 
in  life ;  and  that  all  the  daughters  besides  Nancy  shall  be 
made  equal  with  her  when  they  marry,  and  then  the  resi- 
due of  the  estate  is  to  be  equally  divided  among  all,  sons 
and  daughters  alike.  Nor  can  the  eflfect  ot  these  words 
be  overruled  by  certain  other  words  directing  that  the 
wife,  in  the  event  of  her  subsequent  marriage,  shall  have 
an  equal  part  with  the  children.  The  implication  sought 
to  be  drawn  from  these  last  words  is,  that  the  wife  is  to 
be  equal  with  each  of  the  children,  and  that;  therefore, 
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each  of  the  children  must  be  equal  with  every  other  one. 
It  is  enough  to  say  that  this  direction  applies  only  in  case 
of  the  marriaj^e  of  the  wife,  and  she  died  without  marry- 
ing. The  testator  makes  a  difference  between  his  sons 
and  his  daughters,  and  the  words  w^iich  are  claimed  to 
have  done  away  this  ditterence  and  introduced  equality 
as  the  rule,  were  not  to  have  any  effect  at  all  unless  the 
widow  should  marry.  It  is  no  valid  objection  to  this 
construction  to  say  that,  to  make  the  equality  of  his  sons 
and  daughters  with  one  another  depend  upon  the  mere 
murriasce  of  his  wife,  would  be  a  whimsical  notion  in  the 
testator.  Testatoi's  have  a  right  to  indulge  even  their 
whims.  But  we  think  the  natural  construction  of  the 
words  when  considered  with  reference  to  their  collocation 
and  the  context,  is  not  that  the  wife,  (in  the  event  of  her 
marriage,)  was  to  be  made  equal  with  each  child,  but  sim- 
ply that  she  was  to  have  a  chilcVs  party  leaving  the  remain- 
der to  be  divided  among  sons  as  one  class  and  daughters 
as  another  class,  according  to  the  clear  directions  ex- 
pressed in  the  other  parts  of  the  will.  This  construction 
relieves  the  will  from  the  imputation  of  whimsicalncss, 
and  makes  it  consistent  throughout.  We  think  the  court 
erred  in  adopting  a  construction  which  makes  different 
portions  of  the  will  conflict  with  each  other,  W'hile  there 
is  a  construction  which  makes  all  harmonious  and  all 
rational. 

2.  The  executor's  sale  was  a  fair  one,  and  we  concur 
with  the  court  below  in  thinking  that  the  acquiescence 
in  it  has  been  too  long  to  allovv  it  to  be  disturbed  now. 
This  acquiescence  has  been  given  by  the  husbands  of 
Margaret  and  Elizabeth,  who  are  the  real  owners  of  the 
interests  claimed  by  the  complainants.  The  legacy  to 
them  and  their  children,  and  if  they  should  die  without 
issue  then  over,  would  be  an  estate  tail  in  real  property 
and  therefore,  by  our  law  is  an  absolute  estate  in  Marga- 
ret and  Elizabeth,  and  passed  to  their  husbands  on  mar- 
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riage.  The  acquiescence,  therefore,  on  the  part  of  the 
husbands,  was  by  persons  who  held  the  legal  interest,  and 
having  extended  as  it  has  through  many  years,  it  ought 
to  preclude  any  disturbance  of  the  sale  at  this  late  day  on 
the  ground  that  the  executors  were  purchasers  at  it 

Judgment  reversed. 


MARTIN  V8.  MITCHELL. 

1.  On  the  trial  of  a  caveat,  the  court  having  put  to  the  jurors  the  qne»- 
tion,  whether  they  had  formed  and  expressed  an  opinion  as  to  which 
party  ought  to  prevail,  was  requested  by  the  caveator  to  ask  those 
of  them  who  answered  this  question,  yeS)  the  further  question, 
what  was  the  foundation  of  their  opinion ;  and  the  court  refused  to 
put  this  further  question. 

Held,  That  such  refusal  was  not  a  sufBcient  ground  for  a  new  trial. 

2.  A  person  who,  by  a  release,  has  freed  himself  from  all  interest  on 
the  event  of  the  suit,  is  competent  as  a  witness. 

8.  It  is  sufficient  that  the  will  of  a  person  nearly  blind,  is  read  to  him; 

it  is  not  necessary  that  the  reading  should  be  in  the  presence  of  the 

witnesses. 
4.  That  a  jury  may  not  think  the  provisions  of  a  will,  morally  right,  is 

not  sufficient  to  authorize  them  to  set  the  will  aside. 
6.  A  juror,  during  the  progress  of  the  trial,  slept  one  night  in  the 

same  room  with  one  of  the  counsel  for  the  prevailing  party,  but  it 

was  a  room  in  a  tavern,  and  the  only  spare  lodging  place  left; 

he  paid  his  own  expense  ;  slept  in  the  same  bed  with  the  sheriff; 

there  was  no  conversation  abbut  the  case  ;  and  there  was  evidence 

quite  sufficient  to  support  the  verdict. 
Held,  That  this  was  not  a  sufficient  cause  for  setting  aside  the  verdict. 

Caveat  to  Will,  in  Jackson  Superior  Court,  Tried  be- 
fore Judge  HuTCHiNS,  September,  1858. 

This  was  an  appeal  from  the  court  of  ordinary  admit- 
ting to  probate  a  paper,  propounded  as  the  last  will  and 
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testament  of  William  D.  Martin,  deceased.  At  the  trial 
in  the  Saperior  Court,  counsel  for  propounder  moved 
that  the  grand  jury  be  brought  into  court  and  purged. 
This  motion  was  not  resisted,  and  the  grand  jury  were 
ordered  to  be  brought  in,  and  each  juror  sworn  on  his 
voir  dire.  To  each,  the  following  questions  were  asked : 
"Have  you  formed  and  expressed  an  opinion  as  to  which 
party  ought  to  prevail  in  this  cause?**  and,  "have  you 
any  wish  or  desire  as  to  which  party  ought  to  succeed  in 
this  cause  ?*'  Counsel  for  the  caveators  moved  the  court 
to  ask  the  jurors,  upon  their  answering  the  first  question 
in  the  affirmative,  the  further  and  additional  question, 
"what  was  the  source  or  foundation  of  that  opinion?*' 
The  court  refused  to  ask  such  additional  question,  and 
this  constitutes  the  ground  of  caveator's  first  exception. 

After  the  jury  was  selected,  propounder  opened  his 
case,  and  called  as  a  witness  John  McCulloch.  Caveators 
objected  to  his  being  sworn,  upon  the  ground  that  he 
wrote  the  will  and  his  wife  took  a  legacy  under  it. 
Propounders  offered  a  release  signed  by  McOulloch  and 
wife,  conveying  their  interest  under  said  will  to  their 
children,  and  a  resignation  of  his  oflice  of  trustee  of  the 
Academy  and  Church  in  the  villageof  Jefferson,  to  which 
legacies  were  given  bj'^  said  will.  The  court  therefore 
ruled  the  witness  competent,  and  he  was  sworn  and  testi- 
fied.    To  which  decision  caveators  excepted. 

After  the  testimony  w*as  closed,  counsel  for  caveators 
requested  the  court  to  charge  the  jury,  that  if  the  testator 
was  unable  to  read  from  blindness  or  any  other  cause,  the 
will  must  be  read  once  before  witnesses  and  acknowl- 
edged, in  their  presence,  by  the  testator,  or  there  must  be 
otherwise  sufficient  proof  of  his  knowledge  of  the  con- 
tents of  the  paper,  which  the  court  charged,  except  that 
the  will  need  not  be  read  to  or  before  the  witnesses. 

Counsel  for  caveators  further  requested  the  court  to 
charge  the  jui'y,  that  in  considering  the  capacity  of  the 
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testator  and  the  question  of  undue  influence,  it  was  com- 
petent for  them  to  consider  the  provisions  of  the  will  iu 
regard  to  their  unreasonableness  and  violation  of  good 
sense  and  the  usual  impulses  of  the  human  heart.  This 
the  court  refused,  but  charged  the  jury,  "that  in  consid- 
ering the  evidence  of  capacity,  they  may  look  to  the  pro- 
visions of  the  will  to  ascertain  whether  it  is  consistent 
with  reason  and  is  the  offspring  of  a  sane  mind,  but  not 
for  the  purpose  of  deciding  whether  the  bequests  are  right 
or  wrong  iu  their  opinion." 

To  which  charge  and  refusal  to  charge  counsel  for  cave* 
ators  excepted. 

The  jury  found  for  the  propouuder,  whereupon  caveat* 
ors  moved  for  a  new  trial,  on  the  ground  that  one  ot  the 
jury  who  had  the  case  in  charge,  and  before  the  same  was 
terminated — the  trial  having  occupied  more  than  one 
day — remained  all  night  at  a  hotel,  in  the  village,  belong- 
ing to  one  of  the  legatees  under  said  will,  and  slept  in 
the  room  ocoupied  by  Gabriel  Nash,  Esquire,  one  of  the 
attorneys  for  the  propounder. 

There  was  another  ground  for  a  new  trial,  but  it  was 
abandoned  by  counsel  for  caveators. 

The  court  refused  the  motion  for  a  new  trial,  and  cave- 
ators excepted,  and  assign  as  error  all  the  rulings,  charges, 
refusals  to  charge  and  decisions  before  excepted  to. 

HiLLYER,  and  Overby,  for  plaintiff  in  error. 

W.  H.  Hull,  and  T.  R.  R.  Cobb,  contra. 

By  the  Court — Bennino,  J.,  delivering  the  opinion. 

We  rather  think  that  the  court  below  was  right,  in 
refusing  the  request  of  the  caveator's  counsel,  to  ask  the 
jurors  answering  the  first  question  put  to  them,  in  the 
affirmative,  the  additional  question,  what  was  "the  source 
or  foundation  of  that  opinion  ?*'     We  rather  think,  that, 
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by  our  law,  as  it  is  now,  the  formation  and  expression  of 
an  opinion,  by  a  person,  that  one  of  the  parties  ought  'to 
prevail  over  the  other,  is,  in  all  cases,  a  disqualification  to 
him,  as  a  juror.  By  our  law,  as  it  is  now,  the  jury  are 
sworn  to  decide  according  to  the  evidence.  By  the  old 
law,  a  juror  might  decide  on  his  own  private  knowledge; 
and,  indeed,  he  was  deemed  the  best  juror,  who  had  pri- 
vate knowledge  of  the  case,  who  was  a  witness.  Hence, 
it  was,  that  jurors  were  taken  from  the  vicinage. 

But  it  is  not  necessary  to  decide  this  question.  The 
effect  of  not  putting  the  proposed  question  was  merely, 
to  exclude  the  juror,  and  to  substitute  for  him  another 
juror  who  had  not  expressed  any  opinion  at  all,  whether 
an  opinion  founded  on  personal  knowledge,  or  one  on 
something  else.  Now,  to  such  a  juror  there  could  be  no 
objection.  He  would  at  least  be  as  good  a  juror  aa  the 
other  could  have  been. 

Then  suppose  the  case  was,  that  the  jurors  formed  and 
expressed  an  opinion,  was  an  opinion  against  the  caveat- 
or. Would  the  rejection  of  such  a  juror  be  a  ground  on 
which  he  could  found  an  objection  ?  Certainly  not.  And 
it  does  not  appear  in  whose  favor  their  formed  and  ex- 
pressed opinions  were. 

[I.3  We  think,  then,  that  this  is  not  a  sufficient  ground 
for  a  new  trial. 

[2.]  The  release  executed  by  McCulloch  and  his  wife 
freed  him  from  all  interest  in  the  event  of  the  suit.  And 
that  was  enough  to  make  him  competent  as  a  witness. 
The  fact  that  the  release  was  to  his  children,  was  a  fact 
to  affect  his  credit  only.  This  is  too  well  settled  to  be 
questioned. 

[8.]  We  think  that  the  qualification  made  by  the  court, 
to  the  charge  first  requested,  was  proper.  It  is  sufficient, 
if  a  will  be  read  to  a  blind  man ;  it  is  not  necessary  that 
the  reading  should  be  in  the  presence  of  the  witnesses  to 
the  will.  The  statute  of  frauds  does  not  go  that  far. 
25 
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[4.]  In  the  refusal  of  the  second  request  to  cbvge, 
in  the  charge  given  in  lieu  of  that  request,  we  understand 
the  court,  merely  to  have  let  the  jury  know,  that,  although 
they  might  deem  the  making  of  such  a  will  as  the  one 
before  them  morally  wrong,  yet  that  their  so  deeming  it 
would  not  authorize  them  to  find  the  will  a  void  will 
And  thus  understanding  the  court,  we  see  nothing  amm 
in  what  the  court  said  and  refused  to  say.  A  man,  in 
making  his  will,  is  not  bound  to  square  its  provisiona,  bj 
the  opinion  which  others  may  entertain  of  their  morality 
or  justice. 

[5.]  There  was  nothing  to  excite  suspicion  in  the  &ct 
that  one  of  the  jurors  slept  in  the  same  room  with  one  of 
the  counsel  for  the  prevailing  party.  The  room  was  in  a 
public  tavern ;  there  was  no  conversation  about  the  case; 
the  juror  slept  in  the  same  bed  with  the  sheriff;  that  was 
the  only  spare  lodging  place  in  the  tavern  ;  the  cost  of 
the  lodging  was  defrayed  by  the  juror  himself;  the  evi- 
dence was  quite  sufficient  to  justify  the  verdict.  Still,  it 
is  but  proper  to  say,  that  even  such  conjunctions  are  to  be 
regretted ;  and  that  they  ought  to  be  carefblly  scrutinised. 

Judgment  affirmei 
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BROWN,  Adm'r,  vs.  STBICKLAND. 

An  administrator's  letters  are  not  abated  by  his  removal  out  of  the 
State. 

Trover  in  "Wayne  superior  court.  Tried  before  Judge 
Cochran,  at  February  Term,  1869. 

This  was  an  action  of  trover  by  William  M.  Brown,  as 
administrator  of  Aaron  Strickland,  deceased,  against 
John  Strickland,  jr.,  for  the  recovery  of  a  family  of  ne- 
groes, alleged  in  the  declaration  to  belong  to  plaintiff,  as 
administrator  aforesaid. 

At  the  trial  it  appeared  and  was  admitted,  that  since 
the  commencement  of  the  suit,  the  plaintiff  had  removed 
from  the  State,  and  was  now  a  resident  and  citizen  of  the 


888         SUPREME  COimT  OP  GEORGIA. 


Styles  V8,  The  State. 


State  of  Florida.  Whereupon  the  court  held  and  decided 
that  plaintiff's  letters  of  administration  abated  and  deter- 
mined by  his  removal  from  the  State,  and  that  the  same 
could  not  be  admitted  in  evidence  in  support  of  his  title 
in  this  cause. 

To  which  decision  counsel  for  plaintift  excepted  and 
assigned  the  same  as  error. 

J.  8,  Wiggins,  and  Norwood  &  Wilson,  for  plaintiff  in 
error. 

Jno.  L.  &  B.  P.  Harris,  and  T.  T.  Long,  corUra. 

J     By  the  Court — Stephens,  J.,  delivering  the  opinion. 

.  In  the  case  of  Walker  vs.  Torrence,  reported  in  12  Ga. 
Rep.,  this  court  held  that  an  executor's  letters  were  not 
abated  by  his  removal  out  of  the  State.  The  opinion  in 
that  case  was  well  considered,  and  we  are  entirely  satis- 
fied with  it.  There  being  no  difference  in  principle  be- 
tween the  case  of  an  executor  and  that  of  an  administrator 
in  respect  to  this  matter,  the  judgment  below  must  be 
reversed. 

Judgment  reversed. 


STYLES  vs.  THE  STATE. 

When  two  judges  only  of  the  supreme  court  preside  in  a  cause,  (the 
third  being  absent  from  Providential  cause,)  and  they  cannot  agree 
upon  a  judgment  after  the  same  has  been  heard  and  considered,  and 
the  writ  of  error  is  stricken  from  the  docket,  and  these  facts  are 
certified  in  the  remittitur  by  the  clerk  of  this  court  to  the  court 
below,  it  is  not  error  in  the  circuit  judge  to  order  a  judgment  of 
affirmance,  to  be  entered  upon  his  minutes. 
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Murder,  in  Glynn  superior  court.  Decision  by  Judge 
Cochran,  at  February  Term,  1859. 

The  case  of  Carey  W.  Styles,  plaintiff  in  error,  against 
the  State  of  Georgia,  was  brought  by  writ  of  error  and 
bill  of  exceptions  to  the  supreme  court,  held  at  Savannah, 
January  term,  1859.  At  that  term  of  the  Supreme  court, 
Judge  Lumpkin,  one  of  the  judges,  being  absent  from 
providential  cause,  the  court  met,  was  organized  and  held 
by  the  other  two  judges,  who  were  present — McDonald 
and  Benning.  The  above  case  of  Styles  against  the  State 
being  called  in  its  order  was  heard  and  argued,  but  the 
presiding  judges  not  being  able  to  agree,  no  judgment 
was  delivered  or  pronounced,  and  the  case  was  stricken* 
from  the  docket ;  and  the  clerk  of  the  supreme  court  trans- 
mitted to  the  court  below  the  following  certificate,  or 
remittitur : 

STATE  OF  GEORGIA. 
Savannah,  1st  District. 
Thursday,  20th  January,  1859. 
The  Honorable  the  supreme  court  met  pursuant  to 
adjournment — present  their  Honors  Charles  J.  McDonald 
and  Henry  L.  Benning,  judges. 

Carey  W.  Styles,  plaintiff"  in  error,  ^ 

vs.  >  Murder  from  Glynn. 

The  State  of  Georgia.  J 

Their  Honors,  Charles  J.  McDonald  and  Henry 
L.  Benning,  presiding  in  this  case,  there  was  no  judgment 
rendered,  and  the  case  stricken  from  the  docket. 

Bill  of  cost.  Case  carried  to  judgment,  $3  75  ;  record- 
ing proceedings,  $2  25;  recording  opinins,  J3  50;  remit- 
titur, ?1  25;  sheriff,  $1  50=812  25 
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Clerk's  Office,  Milledgeville,  22d  Jan.,  1859. 
I  certify  that  the  above  is  a  true  extract  taken  from 
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the  minutes,  and  that  Messrs.  Law,  Barton  and  Lovel, 
paid  the  above  bill  of  costs. 

Given  under  my  hand  and  Seal  of  Office. 

RoBSBT  E.  Martin,  Clerk. 

At  the  February  term,  1859,  of  Glynn 'superior  court, 
the  Solicitor  General,  on  behalf  of  the  State,  moved  the 
following  order: 

Glynn  Superior  Court,  February  Term,  1859. 
The  State        ^      Indictment  for  murder. 

vs.  V     The  above  cause  having  been  carried 

Carey  W.  Styles,  j  up  to  the  supreme  court,  by  writ  of 
error  at  the  instance  of  the  defendant,  and  the  clerk  of 
said  court  having  transmitted  a  certified  copy  of  the  pro- 
ceedings ^had  thereon — ^It  is  ordered  that  the  same  be 
entered  on  the  minutes  and  be  made  the  judgment  of 
this  court. 

And  it  appearing  from  said  certificate  that  the  said 
cause  in  error  was  stricken  from  the  docket  of  the  supreme 
court — ^It  is  further  ordered  that  the  above  cause  do 
proceed. 

Counsel  for  Styles  objected  to  said  order,  on  the  ground 
that  said  certificate  does  not  show  any  order  or  judgment 
of  the  supreme  court,  and  that  said  court  had  not,  in  the 
terms  of  the  organic  act,  heard  and  determined,  at  the 
first  term  of  said  court,  the  questions  made  in  the  bill  of 
exceptions,  and  had  not  affirmed  or  reversed  the  judgment 
of  the  superior  court,  complained  of  and  assigned  as  error. 

The  court  overruled  the  objection  and  granted  the  order. 
To  which  decision  counsel  for  defendant  excepted. 

Baktow,  and  Sol.  Gen.,  represented  by  T.  BT.  Gakdner, 
Stubbs  k  Hill,  for  plaintifiT  in  error. 

H.  V.  Johnson,  represented  by  Geo.  Gordon,  and  Llob) 
&  OwBNS,  and  E.  A.  Nbsbit,  contra. 
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By  the  Cbwr^.— Lumpkin,  J.,  delivering  the  opinion. 

• 
We  think  the  circuit  judge  was  right  in  making  the 

remittitur  the  foundation  of  a  judgment  of  affirmance  in 
the  court  below.  It  showed  two  things — Ist,  that  the 
two  judges,  who  alone  presided  in  fhe  case,  disagreed ; 
and,  2dly,  that  the  case  was  stricken  from  the  docket. 
Pursuing,  therefore,  the  practice  hitherto  adopted,  both 
upon  principle  and  authority,  and  acted  upon  in  a  num- 
ber of  cases  similarly  situated,  the  circuit  judge  entered 
a  judgment  of  affirmance  in  the  court  below. 

It  is  argued  that  in  as  much  as  no  formal  order  was 
passed  directing  this  case  to  be  stricken  from  the  docket, 
the  entry  on  the  minutes  to  that  eftect  was  a  clerical 
mistake,  and  should  be  corrected.  To  which  it  may  be 
satirfactorily  replied,  that  the  minutes  of  the  court  con- 
taining this  entry  were  read  and  approved  by  the  court;  and 
thus  its  official  sanction  was  deliberately  given  to  this 
entry. 

This  being  so,  no  principle  is  better  settled  of  more 
universal  application  that  no  court  can  annul  its  own 
judgment  for  error  of  fact  or  of  law,  after  the  term  at 
which  it  has  been  rendered. — 12  Peters,  491;  8  Howard. 
413  ;  25  Wendell,  252  ;  14  Ala.  648 ;  15  ib.  802.  By  the 
constitution  and  organic  law,  this  case  had  to  be  heard 
and  determined  at  the  last  term,  unless  prevented  by  prov- 
idential cause.  It  was  heard.  The  determination  of  the 
court  was  to  strike  it  from  its  docket,  not  by  accident,  but 
with  the  understanding  that  the  direction  thus  given  to 
it  would  operate  as  an  affirmance  of  the  judgment  below. 
It  is  too  late  to  reach  and  reverse  this  action. 

The  case  of  Burwell,  Jordan  et  el.  against  Brigham, 
Kelly  &  Co.,  occupies  the  same  position;  and  consequently 
the  motion  to  reinstate  this  case  must  be  denied  for  the 
same  reasons. 

For  myself,  I  am  free  to  say,  that  I  put  my  judgment 
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in  those  cases  upon  broader  grounds.  I  hold  in  conform- 
ity with  the  practice  in  the  House  of  Lords  iu  England, 
when  sitting  as  a  court  of  errors  in  the  last  resort — with 
the  court  of  errors,  in  New  York,  in  South  Carolina,  in 
Virginia,  and  so  far  as  I  have  examined,  every  other  State 
in  the  confederacy,  in  the  Supreme  Court  of  the  United 
.States,  and  I  believe  every  other  court  in  the  civilized 
world,  (except  where  by  positive  enactment  provision  is 
made  for  a  rehearing,)  that  a  failure  to  reverse  on  account 
of  a  divided  court  is  equivalent  to  a  judgment  of  afSrm- 
ance;  and  that  there  is  nothing  in  the  constitution  or  act 
of  1845  establishing  this  tribunal,  to  necessitate  a  contrary 
rule,  when  one  of  the  three  judges  is  absent  from  provi- 
dential cause,  or  disqualified  from  presiding  on  account 
of  some  personal  disability,  such  as  being  a  party — of  kin* 
dred  to  the  plaintiff  or  defendant,  &c. 

If  it  be  the  good  pleasure  of  the  legislature  to  make 
provision  for  any  or  all  of  these  cases,  let  it  do  so  by 

statute. 

Judgment  affirmed. 


HOPKINS,  ALLEN  &  CO.  vs.  COOPER  &  GILLI- 
LAND. 

A  representation,  that  a  person  maj  be  safely  credited,  if  it  does  not 
indicate,  with  reasonable  certainty,  the  amount  for  which  it  will  be 
Sfife  to  credit  him,  is  too  uncertain  to  give  a  right  of  action. 

Deceit,   in   Chatham   Superior  Court.     Tried  before 
Judge  Fleming,  at  January  Term,  1859. 

This  was  an  action  on  the  case  by  Hopkins,  Allen  k 
Co.  against  Cooper  &  Gilliland,  for  falsely  and  fraudulent- 
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ly  giving  to  one  William  H.  Turner,  of  the  fifni  of  Pres- 
toQ  &  Turner,  a  letter  of  credit,  knowing  that  he  was 
unworthy  of  credit,  and  by  reason  of  which  letter,  plain- 
tiffs sold  to  said  Turner  &  Preston  a  bill  of  goods  amount- 
ing to  about  twelve  hundred  dollars,  whereby  they  were 
damaged,  &e. 

At  the  trial,  counsel  for  plaintiff,  amongst  other  things, 
tendered  in  evidence  the  letter  of  credit  written  by  de- 
fendants, referred  to  and  set  out  in  the  declaration.  The 
following  is  a  copy  thereof: 

Savannah,  March  8th,  1852. 
Messrs.  Adams  &  Hawthorn, 

Gents : — We  have  been  called  on  by  Wm.  II.  Turner, 
of  the  firm  of  Turner  &  Preston,  of  Thomasville,  in  this 
State,  but  formerly  of  this  city,  for  a  letter  of  recommen- 
dation to  your  city.  We  can  say  for  Mr.  Turner  that  he 
owns  property  in  this  city,  and  he  has  a  very  good  turn 
for  business.  He  has  located  himself  in  Thomasville,  and 
from  all  we  can  learn,  has  very  flattering  prospects  before 
him,  and  from  our  personal  kdowledge  of  him,  make  no 
doubt  he  will  be  successful  in  his  undertaking.  Should 
you  be  called  on  in  his  behalf,  you  will  please  state  these 
facts  for  us,  as  he  has  no  acquaintance  in  your  city. 

Repectfully,  Cooper  &  Gilliland. 

Counsel  for  defendants  objected  to  the  admission  in 
evidence  of  this  letter,  on  the  ground  that,  even  if  genu- 
ine, it  was  not  such  a  guaranty  or  letter  of  credit  as  would 
create  any  liability  on  the  part  of  defendants  for  damages 
sustained  by  plaintiffs  in  selling  goods  to  Turner,  or  to 
Turner  &  Preston.  Afler  argument,  the  court  sustained 
the  olflection,  and  excluded  the  letter,  and  thereupon  or- 
dered and  directed  a  verdict.  To  which  ruling  and  judg- 
ment plaintiffs  excepted,  and  assigned  the  same  as  error. 

-NToRWOOD,  Wilson  &  Lester,  for  plaintiffs  in  error. 
Lloyd  &  Owsns,  contra. 
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Bif  the  Court. — ^Benning,  J.,  delivering  the  opinion. 

Was  the  court  below  right  in  exclading  the  letter  from 
the  jury  ?    We  think  so. 

It  is  not  insisted  by  the  plaintiffi'  counsel  that  this  let*- 
ter  could  make  the  writers  of  it  liable  for  any  amount 
whatever  of  goods  that  might  be  sold  tcf  Turner  by  the 
persons  for  whom  it  was  intended.  But  where  are  we 
to  draw  the  line  ?  There  is  nothing  in  the  letter  to  tell 
us ;  and  if  we  go  outside  of  the  letter,  we  go  into  the  region 
of  mere  speculation,  where,  on  the  same  facts,  one  judge, 
one  jury,  would  put  the  line  here,  another  there.  A  rep* 
resentation  of  this  sort,  in  order  to  give  an  action  against 
the  p'erson  making  it,  ought  to  carry  within  itself  some* 
thing  to  indicate,  with  reasonable  cert&inty,  the  amount 
for  which  it  is  intended  to  say,  that  the  person  in  whose 
favor  the  representation  is  made,  may  be  credited.  Ho\r 
much  does  the  representation  mean  to  say  that  the  man 
will  be  good  for?  The  representation  ought  to  have,  on 
its  face,  something  from  which  an  answer  to  this  question 
may,  with  reasonable  certainty,  be  drawn. 

In  Pasley  vs.  Freeman  (3  Term  R.)  the  representation 
said,  that  the  man  would  be  good  for  sixteen  bags  of  coch* 
ineal.  In  Slade  vs.  Little,  (20  6a.,  871,)  this  court  acted 
on  this  view.  There  is  nothing  to  the  contrary  of  this 
view  in  the  judgment  in  Bennet  vs.  Terrel.  There  the 
jodgment  was  an  affirmance  of  the  judgment  of  the  court 
below ;  and  that  was  a  judgment,  in  efiect,  that,  unless  the 
representation  was  fraudulent  it  was  not  actionable* 

We  think,  then,  that  the  court  was  right  in  excluding 
this  letter. 

I  will  repeat  for  myself^  that  I  have  seen  nothing  to 
change  my  opinion  of  Pasley  vs.  Freeman.  On  the  con* 
trary,  every  day  more  and  more  convinces  me  that  that 
case,  and  all  similar  cases,  are  mere  evasions  of  the  statute 
of  frauds ;  and  so,  doubtless,  thought  the  British  parlia- 
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ment,  for  they  soon  provided  for  such  eases  a  statute  sim- 
ilar to  the  statute  of  frauds.  See  Savage  vs.  Jackson  (19 
Ga.,  305,)  for  my  opinion  on  the  question. 

Judgment  affirmed. 


ALLEN  vs.  THE  STATE  OF  GEORGIA. 

1.  The  case  of  a  witness  introduced  to  impeach  another  witnesa,  forms 
no  exception  to  the  general  rule  against  the  asking  of  leading  ques- 
tions. 

2.  A  request  by  defendant  to  charge  that  he  was  justified  in  shooting 
after  prosecutor  had  attempted  to  shoot  him,  is  objectionable,  be« 
cause  it  assumes  the  fact  that  prosecutor  had  attempted  to  shoot 
him ;  and  also  because  that  fact  cdonet  without  its  appearing  for 
instance  whether  or  not  the  prosecutor  was  continuing  the  combat^ 
does  not  constitute  a  justification. 

3.  Under  an  indictment  for  shooting  at  another,  it  is  a  very  material 
matter  whether  or  not  the  gun  is  loaded,  and  how  loaded. 

Indictment  for  assault  with  intent  to  murder,  and  fof 
shooting  at  another.  In  Burke  Superior  Court.  Tried 
before  Judge  Holt,  at  May  Term,  1858. 

Jesse  J.  Allen  was  indicted  for  an  assault  with  intent 
to  murder  one  Elijah  A.  Gordon.  Therd  was  also  a  count 
"for  shooting  at  another,"  contrary  to  the  statute  in  such 
cases  made  and  provided.  The  case  was  tried  before 
Judge  Holt,  at  May  Term,  1858,  and  the  Jury  returned  a 
verdict  of  guilty,  under  the  second  count.  The  defend- 
ant moved  for  a  new  trial  on  eight  grounds,  three  only  of 
which  were  relied  upon  and  insisted  on  before  the  Supe- 
rior Court,  viz: 

let.  That  the  Court  erred  in  permitting  the  Attorney 
General,  after  asking  William  Anderson,  a  witness  for 
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defendant,  whether  or  not  he  had  made  certain  state- 
ments, relative  to  the  ease,  to  Ephraim  Ponder,  at  two 
several  places  and  times  designated,  to  introduce  said 
Ponder  as  a  witness  to  impeach  Anderson,  and  to  read  to 
Ponder,  Jroni  a  paper  held  in  his  hands,  the  statements 
denied  by  Anderson,  and  to  ask  him,  Ponder,  whether  or 
not  Anderson  had,  at  the  times  and  places  named,  made 
such  statements  to  witness — counsel  for  defendant  ob- 
jecting to  this  mode  of  interrogation,  as  leading  and  ille- 
gal, and  insisted  that  the  Attorney  General  should  ask 
the  witness  whether  or  not  Anderson,  at  the  times  and 
places  designated,  had  made  any  and  what  statements  to 
him  relative  to  the  case,  or  to  the  like  effect. 

2d.  That  the  Court  erred  in  refusing  to  charge  the 
Jury,  when  requested  by  defendant's  Counsel  in  writing, 
V "that  if  the  constable  was  acting  de  facto  or  dejurCy  the 
defendant  was  justified  in  shooting,  after  the  attempt  of 
that  constable  to  discharge  a  rifle  at  defendant,  by  snap- 
ping it  three  or  four  times  before  resistance  by  de- 
fendant." 

3.  That  the  Court  erred  in  charging  the  Jury,  that 
tinder  the  second  count  in  the  indictment,  (viz :  for  shoot- 
ing at  prosecutor,)  it  was  perfectly  immaterial,  regarding 
defendant's  guilt,  whether  the  pistol  discharged  by  him 
was  loaded  with  ball  or  shot,  or  not. 

The  Court  refused  the  motion  for  a  new  trial,  to  which 
decision  counsel  for  defendant  excepted,  and  assigns  the 
same  as  error. 

Jenkins,  represented  by  Jno.  K.  Jackson  and  A.  H.  H. 
Dawson,  for  plaintiff  in  error. 

Attorney  General  McLaws,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

1.  The  questions  put  to  the  impeaching  witness  in  this 
case  wei'e  excessively  leading,  and  we  think,  for  that  rea- 
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Bon,  were  irregular  and  improper.  There  can  be  no  good 
reason  for  relaxing  in  fovor  of  an  impeaching  witness  tlie 
general  rule  against  the  asking  of  leading  questions.  This 
is  a  case  where  it  devolves  upon  the  Jury  to  xc€k]h  testi- 
mony in  a  peculiar  sense,  and  it  is,  therefore,  imi^ortaut 
that  the  witness  should  first  be  left  to  exhaust  Im  mem- 
ory on  the  subject,  without  the  aid  of  leading,  in  order 
that  the  Jury  may  see  how  far  he  speaks  from  his  own 
memory,  and  how  far  from  suggestion.  This  is  an  im- 
portant test  in  weighing  the  value  of  testimony. 

2.  The  charge  requested  by  defendant,  that  he  wasjus- 
tified  in  shooting  at  the  prosecutor  after  the  prosecutor 
had  attempted  to  shoot  him.  is  wrong  in  two  respects. 
It  assumes  that  the  prosecutor  had  attempted  to  shoot 
him,  a  fact  which  was  contested  in  the  case,  and  should 
have  been  submitted  to  the  Jury.  But  it  also  states  th<^ 
law  erroneously.  It  does  not  follow  that  the  defendiuit 
was  justified  merely  because  he  shot  after  the  prosecutor 
had  attempted  to  shoot  him.  The  prosecutor  might  have 
abandoned  the  combat,  and  then  the  defendant  clearly 
would  not  have  been  justified  in  shooting.     To  constitute 

2l  justification^  something  more  must  appear  than  the  sin- 
gle fact  that  the  defendant  did  not  shoot  until  an  attempt 
had  been  first  made  to  shoot  him. 

3.  We  think  it  is  a  most  material  matter  whether  the 
gun  is  loaded  or  not,  and  how  loaded,  under  an  indict- 
ment for  shooting  at  another,  -^^4»toiry  to  thcaot  of  186ft 
To  shoot  at  implies  an  aim^  and  intent  to  M,  and  there- 
fore the  nature  ot  the  load  is  important  in  judging  of 
this  intent.  If  the  character  of  the  load  at  a  distance,  as, 
for  instance,  a  mere  powder  gun  at  twenty  yards  distance, 
renders  it  impossible  that  the  load  could  take  eftect,  a 
reasonable  man  couhl  not  be  presumed  to  intend  that  con- 
sequence. So  the  nature  of  the  load  is  an  important  mat- 
ter in  enabling  the  Jury  to  judge  whether  the  defendant 
merely  shoots  or  shoots  at — whether  he  has  or  has  not  an 
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intent  to  hit    This  we  are  satisfied  is  the  sound  con* 
Btruction  of  this  act.    And  for  myself,  I  do  not  hesitate 
to  say  that  the  act  is  one  which  ou^t  to  be  most  strictly 
construed  against  the  prosecution,  and  most  liberally  in 
fiLVor  of  the  accused.    So  far  from  its  being  a  salntary* 
law,  as  pronounced  by  the  Court  below,  I  regard  it  as  a 
very  hard  law,  and  as  involving  absurd  consequences. 
The  only  justification  it  allows  is  self  defence^  which  pro- 
perly cannot  include  more  than  defence  of  life  and  person. 
Kow,  there  are  many  cases  under  our  law  where  a  man 
may  kM  another  not  in  self-defence,  as  in  defence  of  habi- 
tatioui  and  in  some  cases  in  defence  of  property.  In  these 
cases  he  kills  and  \%  justified^  but  if  he  shoots  andmis^e^,  he 
incurs  the  penalty  of  this  act,  according  to  its  strict  terms. 
The  penalty  falls  not  on  him  who  shoots  and  kills,  bnt  on 
him  who  shoots  and  misses.    Its  penalty,  therefore,  seems 
to  be  leveled  at  bad  shooting^  and  yet  no  such  thing  can  be 
presumed  to  have  entered  into  the  intention  of  the  Legis- 
lature.    This  is  enough  to  show  that  the  act  is  one  which 
calls  loudly  for  the  enforcement  of  that  rule  which  in 
penal  laws  construes  strictly  against  the  prosecution,  and 
liberally  in  favor  of  the  accused. 

Judgment  reversed. 


THE  SOUTH  CAROLINA  RAIL  ROAD  COMPANY 

vs.  MOORE  &  PHILPOT. 

1.  There  is  a  case  pending  in  court  between  A  and  B.  Bjr  a  rale  of 
the  court  it  is  referred  to  arbitrators,  with  the  stipulation  that  no 
appeal  shall  lie  therefrom  to  any  court,  '<  except  for  fraud,  acctdeot 
or  mistake  f  with  the  further  provision,  that  the  arbitrators  ba 
guided  by  the  rules  laid  down  for  the  regulation  of  arbitnitioiis  ia 


SAVANNAH  JUNE,  TERM,  1859.  899 


South  Carolina  Rail  Road  Co.  vs.  Moore  &  Philpot. 


the  act  of  March  5th,  1856."  Subsequently,  the  parties  enter  into 
an  agreement  out  of  court,  submitting  other  matters,  as  well  as  those 
embraced  in  the  suit,  to  arbitrators.  The  submission  recites  the 
rule  of  court  and  then  declares  that  the  arbitrators  **  shall  be  subject 
to  the  terms  and  provisions  of  the  act  of  1856  and  the  rule  of  refer- 
ence which  had  been  taken  by  the  court  in  the  case  stated.  Heldf 
That  either  party  was  at  liberty  to  except  to  the  award  •*  for  fraud, 
accident  or  mistake,  "according  to  the  rule  of  reference,"  "and  that 
the  parties  were  not  restricted  to  the  right  of  objecting  to  the  award 
merely  on  the  ground  of "  fraud  and  corruption  "  in  the  arbitrators, 
according  to  the  15th  and  16th  section  of  the  act  of  1856,  and  that 
the  reference  to  that  act  in  the  rule  and  the  submission  was  only  to 
make  it  a  guide  to  the  arbitrators  in  the  mode  of  conducting  the 
proceeding. 

2.  An  arbitrator  cannot  impeach  his  award  eight  days  after  it  has  been 
signed  by  him  and  soon   after  it  has  been  published   to  the  parties. 

3.  The  erection  of  a  bridge  across  a  navigable  stream,  so  low  as  to  ob- 
struct the  pa8sas:e  of  boats,  is  a  public  nuisance. 

A  pubiio  nuisance  is  the  subject  of  indictment ;  not  of  action. 

If,  by  a  public  nuisance,  a  party  suffer  particular  damage,  an  action 
lies. 

For  any  obstruction  to  the  public  highway,  or  a  navigable  stream i 
which  is  a  public  nuisance,  though  such  obstructs  the  plaintiff's 
business,  an  action  on  the  case  cannot  be  maintained  by  the  party 
so  obstructed,  unless  ilnder  special  circumstances  \  the  only  reuiedy 
being  by  indictment. 

4.  If  an  arbitrator  act  manifestly  against  law,  and  the  error  appear  on 
the  face  of  the  award,  the  court  will  set  aside  the  award. 

A  submission  to  arbitrators,  provided  amongst  other  things  that  oQt 
of  the  amount  found  for  the  plaintiffs,  their  counsers  fees  should  be 
deducted,  and  by  the  award  made  payable  by  the  defendants,  di- 
rectly to  the  attorneys.  An  award  was  made  making  said  provision. 
Hetdt  That  the  counsel  of  plaintiffs  were  not  necessary  party  to 
tlie  motion  to  set  aside  the  award  ;  nor  to  the  writ  of  error  sued  out 
to  reverse  the  judgment  of  the  court  made  upon  the  award. 

Award,  in  Richmond  Superior  Court.  Decision  by 
Juge  Holt,  at  November  Term,  1868. 

This  was  originally  an  action  on  the  case  brought  by 
John  A.  Moore  and  Thomas  N.  Philpot,  owners  of  cer- 
tain steamboats  on  the  Savannah  Biver,  against  the  Soath 
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Carolina  Railroad  Company,  to  recover  damages,  alleged 
to  have  been  sustained  by  plaintiffs,  by  the  election  of  a 
railroad  bridge  across  the  Savannah  river,  opposite  the 
city  of  Augusta,  by  the  defendant,  whereby  the  navigation 
of  said  river  was  obstructed,  and  plaintiffs,  as  steamboat 
owners,  injured  and  damaged  to  the  amount  of  ten  thou* 
sand  dollars. 

The  declaration  and  pleas  are  as  follows,  viz  : 
State  of  Georgia,         l 

Richmond  County.  / 
To  the  Honorable  the  Superior  Court  of  said  County : 

The  petition  of  John  A.  Moore  and  Thomas  N.  Phil- 
pot,  respectfully  sheweth :  That  the  South  Carolina  Rail- 
road Company,  a  corporation  which  has  extended  the 
track  of  its  road  from  the  State  of  South  Carolina  into 
the  City  of  Augusta,  in  the  County  and  State  aforesaid, 
where  it  is  doing  business,  has  greatly  damaged  your 
petitioners : — 

For  that  heretofore,  to-wit:  on  the  fifteenth  day  of 
March,  in  the  year  of  our  Lord  eighteen  hundred  and  fifty- 
three,  your  petitioners  were,  and  ev'er  since  have  been 
common  carriers  by  steamboats  on  the  Savannah  river,  a 
navigable  stream  of  said  State  of  Georgia,  between  the 
mouth  of  Hawk's  gully  (above  the  said  City  of  Augusta,) 
apd  the  City  of  Savannah,  in  the  said  State  of  Geor- 
gia, and  by  right  ought  to  have  had,  and  still  of  right 
ought  to  have  the  use  of  the  said  navigable  communica- 
tion for  the  carriage  of  goods,  wares  and  merchandise  in 
their  said  boats  in,  upon  and  along  said  river  between  the 
places  aforesaid.  And  whereas,  before  and  at  the  time  of 
the  committing  of  the  grievances  hereinafter  mentioned, 
the  steamboat  Fashion,  owned  by  your  petitioners,  common 
carriers  as  aforesaid,  was  proceeding  in,  upon  and  along 
said  river,  with  divers  goods,  wares  and  merchandise, 
therein  to  be  carried  and  conveyed  therein  from  Angnstai 
aforesaid,  to  Savannah  aforesaid.    Yet  the  said  Sooth 
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Carolina  Railroad  Company  well  knowing  the  premises, 
but  contriving  and  intending  to  injure  your  petitioners  in 
this  respect,  and  to  deprive  them  of  the  use  and  benefit  of 
tlie  said  navigable  stream,  and  to  put  them  to  great  trouble, 
inconvenience  and  expense,  whilst  the  said  boat  and  the 
goods,  wares  and  merchandise  therein  were  so  proceeding 
in,  upon  and  along  said  river,  to-wit,  on  the  day  and  yoar 
aforesaid,  and  in  the  county  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  filing  of  this 
petition,  by  reason  of  a  bridge  unlawfully  and  improperly 
constructed  by  it  over  and  across  the  said  river,  wrong- 
fully, unjustly,  and  unlawfully  obstructed  said  stream, 
and  thereby  stopped,  prevented  and  hindered  the  said 
boat  of  your  petitioners,  laden  as  aforesaid,  from  proceed- 
ing in,  upon  and  along  the  said  river  for  a  long  space  of 
time,  to-wit,  for  the  space  of  ten  days,  from  the  day  and 
year  aforesaid,  and  for  the  same  length  of  time  at  each 
subsequent  voyage  between  the  places  aforesaid,  whereby 
your  petitionera  were  not  only  deprived  of  the  use,  benefit 
and  enjoyment  of  their  said  boat,  but  of  all  the  benefit, 
profits  and  advantages  which  they  might  otherwise  and 
would  have  made  by  the  use  and  employment  of  the  said 
boat,  in  the  carriage  and  conveyance  of  goods,  wares  and 
merchandise  in,  and  upon,  and  along  the  said  river:  All 
of  which  is  to  the  damage  of  your  petitioners  ten  thousand 
dollars. 

Pleas: 

And  now  come  the  defendants,  by  their  attornies,  and 

defend  the  wrong  and  injury,  when,  &c.,  and  for  answer 

s^y  they  are  not  guilty  of  the  supposed  grievances  laid  to 

their  charge  in  the  plaintiflTs'  petition  in  manner  and  form 

as  said  plaintiflFs  have  therein  complained  against  them, 

and  of  this  they  put  themselves  upon  the  country.     And 

for  ftirther  plea  in  this  behalf,  they  say  that  their  railroad 

bridge  i^cross  the  Savannah  river,  at  and  opposite  the  City 

of  Augusta,  was  lawfully  erected  and  is  now  maintained 

26 
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under  and  by  virtue  of  a  contract  entered  into  the  10th 
day  of  August,  1852,  between  them  as  parties  of  the  one 
part,  and  the  City  Council  of  Augusta  and  the  Trustees 
of  the  Academy  of  Richmond  County,  of  the  other  part, 
which  the  said  parties  thereto  were  by  competent  author- 
ity fully  empowered  to  make,  and  of  this  they  put  them- 
selves upon  the  country. 

And  for  further  plea  in  this  behalf,  these  defendants 
say,  that  if  the  said  plaintiffs  had  sustained  any  damage 
whatever,  in  any  way  connected  with  the  existence  of 
their  said  railroad  bridge,  such  damage  has,  without  any 
wrongful  act  or  default  on  the  part  of  these  defendants, 
resulted. either  from  providential  cause,  or  from  the  bad 
management,  unskillfulness,  or  negligence  of  the  said 
plaintiffs,  their  agents  or  servants,  and  of  this  they  put 
themselves  upon  the  country. 

Henry  II.  Cummino,  Defendants'  Atty. 

Upon  the  trial  at  common  law,  the  jury  found  for  the 
plaintiffs  two  thousand  dollars,  from  which  verdict  de- 
fendants appealed.  After  the  trial  at  common  law,  the 
following  amendment  of  the  declaration  was  madO)  by 
order  of  the  court,  viz : 

Amendment  by  order  of  Cuurt. 

And  now  your  petitioners  fuHher  show,  that  being 
common  carriers,  as  aforesaid,  possessed  of  the  steam- 
boat aforesaid,  at  and  between  the  fifteenth  dav  of 
March,  eighteen  hundred  and  fifty-three,  and  the  filing  of 
this  petition,  and  after  the  detention,  delay  and  damage 
above  set  forth,  occasioned  by  the  construction  of  the  said 
bridge  by  the  said  South  Carolina  Railroad  Company,  at 
a  grade  lower  than  the  Augusta  bridge,  and  without  a 
draw,  your  petitioners  found  the  risk,  hazard  and  injaiy 
resulting  from  the  act  of  taking  their  said  boat  above*  the 
said  railroad  bridge,  so  great,  that  they  were  obliged  and 
compelled  to  abandon  the  attempt  to  make  such  passage, 
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as  they  were  at  any  time  liable  to  be  detained  with  their 
said  boat  many  days  above  said  bridge,  by  a  sudden  fall 
of  the  river,  and  to  cease  taking  freight  from  and  carrying 
the  same  to  the  wharves  above  said  bridge,  and  thereafter 
to  load  and  unload  their  said  boat  at  a  point  below  the 
Augusta  bridge,  remote  from  the  centre  of  business,  in 
said  City  of  Augusta,  and  especially  distant  from  the 
places  of  business  of  many  of  the  largest  merchants  in  the 
city,  who  have  been  the  patrons  and  customers  of  said 
boat,  at  a  point  to  reach  which  drayage,  labor  and  time 
were  nauch  increased,  so  that  other  carriers  having  boats 
differently  constructed,  with  tow-boats  and  barges,  and 
lighters  that  could  pass  said  bridge  in  any  stage  of  water: 
Your  petitioners'  boat  having  been  built  upon  principles 
which  gave  her  light  draught,  and  with  special  reference 
to  the  state  of  the  stream  and  the  Augusta  bridge,  and 
thus  to  dispense  with  the  expense  of  lighters,  &c.;  were 
enabled  to  take  from  your  petitioners  and  monopolize  the 
business  derived  previously  by  your  petitioners*  said  boat 
from  the  above  sources,  and  that  this  more  especially  as 
the  accomniodations  for  wharfage,  below  said  bridge,  were 
not  suited  to  the  trade,  and  did  not  afford  proper  tacili- 
ties,  and  as  the  access  by  drays  in  some  states  of  the 
weather  was  very  difficult. 

By  means  of  all  which  premises,  your  pctitionei's  lost 
the  business  of  carrying  freight  for  many  of  their  former 
customers,  lost  much  valuable  time,  and  many  trips  up 
and  down  said  river,  and  were  put  to  other  and  greater 
expense.  All  which  wrongs  and  injuries,  as  well  as  in 
tlie  delay  and  detention  of  your  petitioners*  boat,  ftrst 
above  set  forth,  as  in  the  loss  to  your  petitioners  of  many 
trips  by  their  boat  (carrying  freight),  and  of  divers  large 
quantities  of  freight  withdrawn  from  said  boat,  as  afore- 
said, were  caused  by  the  unlawful  conduct  of  said  detend- 
aut,  iu  erecting  said  bridge  over  said  river,  several  feet 
lower  than  the  Augusta  bridge.    And  by  all  of  which 
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your  petitioners  have  been  endamaged  in  the  sum  of 
thirty  thousand  dollars.  Wherefore,  they  file  this,  their 
petition,  plainly,  tally,  «nd  distinctly  setting  forth  their 
cause  of  action,  &c. 

Wherefore,  your  petititioners  bring  suit  and  pray  pro- 
cess, requiring  the  said  South  Carolina  Railroad  Company 
to  be  and  appear  at  the  Superior  Court  next  to  be  held  in 
and  for  said  county,  then  and  there  to  answer  your  peti- 
tioners in  an  action  of  trespass  on  the  case. 

A.  J.  &  T.  W.  Miller,  Plff *8  Attys. 

At  May  Terra,  1858,  the  case  still  pending  on  appeal, 
the  following  rule  of  reference  to  arbitration  was  taken 
and  passed  by  tlie  court,  viz : 
John  a.  Moor£  and 

TilOMAS  N.  PfllLPOT, 

vs.  ICase  on  Appeal. 

The  South   Carolina  Rail-' 
ROAD  Company. 

The  Union  Steamboat  Co. 

vs. 
The  Same. 

The  parties  having  agreed  to  refer  the  above  cases  to 
arbitration,  it  is  on  motion  ordered,  that  the  matters  in 
issue  in  the  same,  be  referred  to  the  arbitrament  and 
award  of  such  persons  as  may  be  selected  by  the  parties, 
one  of  the  arbitrators  to  be  selected  by  the  plaintifis  in 
the  cases,  another  by  the  defendant,  and  these  two  to 
select  a  third,  who  shall  be  satisfactory  to  the  parties, 
their  assent  to  be  signified  in  writing,  and  the  award  of 
said  arbitrators  shall  be  final  and  conclusive  between  the 
parties,  no  appeal  to  any  court  lying  therefrom,  except 
for  fraud,  accident  or  mistake. 

It  is  further  ordered,  that  the  said  award  be  returned  to 
this  court,  and  be  made  the  judgment  of  the  court,  in  the 
above  cases. 

It  is  further  ordered,  that  the  parties  have  leave  to  be 
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represented  by  their  counsel  before  said  arbitrators,  and 
that  the  hitter  be  guided  by  the  rules  laid 'down  for  the 
regulation  of  arbitrations  in  the  act  of  March  5th,  1856. 

Afterwards,  on  the  11th  June,  185S,  the  parties  entered 
into  the  following  further  agreement  and  submission,  viz : 
Georgia,  1      Whereas,  John  A.  Moore  and 

Richmond  County,  /  Thomas  N.  Philpot,  owners  of  the 
Fashion  Line  of  Steamboats,  engaged  in  the  transportation 
of  freight  upon  the  Savannah  river,  between  the  cities  of 
Savannah  and  Augusta,  on  the  fifth  day  of  June,  1855, 
commenced  their  action  against  the  South  Carolina  Kail- 
road  Company,  alleging  damage  for  and  on  account  of 
losses  and  iujuries  and  damage  sustained  by  them  by 
reason  of  the  detention  and  delay  of  said  boats,  and  by 
reason  of  the  risk  and  hazard  which  (as  they  say)  prevent- 
ed said  boats  from  passing  above  the  bridge  constructed 
over  said  river  by  said  company,  for  a  period  of  time 
between  the  15th  day  of  April,  1853,  and  the  filing  of 
their  petition,  to- wit,  on  the  day  and  year  aforesaid,  and 
whereas,  an  order  of  the  Superior  Court,  of  said  county, 
in  which  said  action  was  commenced,  and  is  now  pending, 
has  been  taken,  referring  the  matters  in  issue  between  the 
said  parties,  to  arbitration  under  the  provisions  of  the  act 
of  March  5th,  1856 ;  and  whereas,  the  said  John  A.  and 
Thomas  N.,  are  claiming  damages  from  the  said  Railroad 
Company  for  and  on    account  of   similar   wrongs   and 
injuries  sustained  by  them,  as  they  allege,  since  the  5th 
day  of  June,  1855,  to  the  date  of  the  award  to  be  ren- 
dered, as  proprietors  of  the  said  line  of  steamboats,  from 
similar  causes,  viz,  from  the  detention  and  delay  of  their 
boats,   the   "Fashion,"    "Fashion  No.   2,"    "Atlanta," 
"Talamico,"  "Columbia,"  and  the"  Amazon,"  engaged 
in  the  transportation  of  freight  between  the  ports  of  said 
cities,  together  with  the  injuries  resulting  from  the  diffi- 
culty and  hazard  of  said  boats  passing  above  the  bridge 
erected  as  aforesaid,  by  said  company  over  the  Savannah 
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river;  the  said  railroad  bridge  having  been  constructed  by 
the  said  company  for  the  passage  of  trains  on  their  rail- 
road over  the  same,  and  maintained  for  this  purpose;  and 
whereas,  the  said  parties  in  interest  are  desirous  of  deter- 
mining and  preventing  litigation  in  relation  to  said  mat- 
ters in  issue  between  them,  and  that  justice  should  be 
done  in  the  premises;  therefore,  they  do  now  agree,  the 
said  the  South  Carolina  Railroad  Company,  acting  by  its 
President  John  Caldwell,  to  submit  all  of  the  above  matters 
to  arbitration,  subject  to  the  terms  and  provisions  of  the 
said  act  af  the  General  Assembly  of  the  State  of  Georgia, 
and  the  rule  of  reference  which  has  been  taken  in  the 
case  stated,  leaving  the  arbitrators  to  decide  the  amoant 
to  be  recovered  of  said  company  (if  any),  and  all  questions 
relating  thereto ;  and  for  this  purpose  the  parties  have 
chosen  Lambeth  Hopkins,  Esq.,  and  Joseph  Milligan  as 
their  arbitrators,  and  these  two  have  made  choice  of  James 
Hope,  Esq.,  as  a  third  arbitrator,  and  it  is  agreed  that 
they  shall  proceed  at  once,  and  without  delay,  to  hear  the 
witnesses,  and  decide  and  adjudicate  the  said  matters  in 
issue,  between  the  parties,  and  the  award  of  the  said  arbi- 
trators or  a  majority  ot  them,  shall  be  binding  and  obli- 
gatory upon  all  of  the  said  parties  in  the  premises,  and 
shall  be  made  in  duplicate  for  the  parties,  and  the  original 
award  shall  be  furnished  to  the  next  Superior  Court  of 
said  county,  to  be  made  the  judgment  of  said  court,  and 
entered  on  its  minutes,  as  by  the  said  act  of  March  6tb, 
1856,  prescribed  and  required. 

And  it  is  further  mutually  agreed,  that  at  the  time 
when  said  award  shall  be  made,  the  said  John  A.  Moore 
and  Thomas  N".  Philpot,  shall  execute  full  and  complete 
discharges  of  the  said  South  Carolina  Railroad  Company 
(if  it  be  desired)  from  all  claims  and  demands  whatsoever, 
for  the  time  embraced  in  the  above  submission,  which 
discharge  may  be  annexed  to  said  award  before  the  same 
is  delivered  to  the  parties,  and  the  South  Carolina  Rail- 
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road  Company  agrees  to  pay  the  amount  found  against 
them,  to  the  order  of  the  said  John  A.Moore  and  Thomas 
X.  Philpot,  except  the  amount  of  counsel  fees  due  by  the 
said  John  A.  and  Thomas  N.  for  and  on  account  of  the 
premises;  which  amount,  by  understanding  with  the  par- 
ties, upon  notification  given  by  the  said  counsel  to  said 
company,  as  to  the  sum  thereof,  shall  be  paid  to  the  said 
counsel  in  person,  and  that  the  costs  of  the  case  shall  be 
paid  according  as  the  said  arbitrators  may  tax  the  same, 
either  by  the  one  or  the  other  party,  or  by  both. 

Witness  our  hands  and  seals,  this  the  eleventh  day  of 
June,  in  the  year  eighteen  hundred  and  fifty-eight,  the 
erasure  of  the  word  damages  being  made  before  signing, 
in  the  tenth  line  from  top  of  first  page,  the  interlineation 
of  the  words  "since  the  5th  day  of  June,  1855,  to  the 
date  of  the  award  to  be  rendered,"  In  the  29th  line  from 
top  of  said  page,  being  then  also  made,  the  erasures  in 
the  9th,  10th,  and  11th  lines  of  second  page,  the  interlin- 
eation of  the  word  "  arbitrators  "  in  the  28th  from  the  top 
of  same  page,  and  the  erasure  in  the  last  line  of  said  page, 
also  the  interlineation  of  the  words  "  when  said  award 
shall  be  made,"  in  the  16th  line  from  top  of  3d  page. 

JOHN  A.  MOORE,         [l.s.] 
TIIOS.  N.  PIJILPOT,    [L.8.] 
JNO.  CALDWELL,       [l.s.] 
Pres.  So.  Ca.  R.  R.  Co. 

The  following  is  the  award  made  by  the  arbitrators  un- 
der the  foregoing  rule  and  argument,  viz  : 

John  A.  Moore  ^ 

and 
Thomas  N.  Philpot, 
vs. 
The  South  Carolina  Rail- 
road Company. 

We,  the  undersigned,  arbitrators  chosen  and  selected 

by  the  parties  to  the  foregoing  submission,  in  the  manner 
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therein  set  forth,  having  first  given  the  parties  legal  notice 
of  the  time  and  place  of  meeting,  and  having  first  been 
sworn  in  the  preaanee  of  the  parties  and  of  their  counsel, 
according  to  the  statute  in  such  cases  made  and  provided, 
met  and  heard  the  case  submitted  to  us  upon  its  merits : 
And  we  do  award  that  "  The  South  Carolina  Railroad 
Company  "  do  pay  to  the  said  John  A.  Moore  and  Thomas 
N.  Philpot,  for  their  damages,  the  sum  of  twenty-nine 
thousand  nine  hundred  and  ninety-two  70-100  dollars 
($29,992,77)  less  the  amount  of  fees  of  the  counsel  of 
said  John  A.  and  Thomas  N.,  and  we  award  that  the 
amount  of  such  fees  be  paid  by  "  The  South  Carolina 
Railroad  Company,'*  directly  to  the  counsel.  We  further 
award,  that  all  the  costs  of  the  case  pending  in  the  Supe- 
rior Court  of  Richmond  County,  between  the  parties,  be 
paid  by  the  South  Carolina  Railroad  Company,  and  that 
the  compensation  of  the  arbitrators,  to-wit,  the  sum  of 
one  hundred  and  twenty  dollars,  be  paid  equally  by  the 
parties. 

We  further  award,  that  a  compliance  with  this  award 
on  the  part  of  "  The  South  Carolina  Railroad  Company," 
shall  be  and  operate  as  a  perpetual  bar  to  any  claim,  or 
right  of  action  by  said  John  A.  Moore  and  Thomas  If. 
Philpot,  against  the  South  Carolina  Railroad  Company 
for  any  damage  that  they  may  have  sustained,  prior  to 
the  date  of  this  award,  by  reason  of  the  erection  of  the 
bridge  across  the  Savannah  river,  by  said  company. 

In  witness  whereof,  we  have  hereunto  set  our  bands 

and  seals,  this  seventh  day  of  July,  eighteen  hundred  and 

fifty- eight. 

LAMBETH  HOPKINS,  [l.s.] 

JOSEPH  MILLIGAN,    [l.s.] 

JAMES  HOPE,  [L.S.] 

Served  a  copy  of  the  within  award  on  Henry  H.  Cum* 

ming,  Esq.,  one  of  the  attorneys  of  the  defendants,  this 

day,  July  8th,  1858.  LAMBETH  HOPKINS- 
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Served  a  copy  of  the  within  award  on  Millers  &  Jack- 
son, attorneys  of  the  plaintiffi,  this  day,  July  8th,  1858. 

LAMBETH  HOPKINS. 

Plaintiffs,  at  November  Term,  1858,  moved  that  the 
said  award  be  entered  on  the  minutes  of  the  court.  This 
motion  defendant  resisted,  and  filed  the  following  excep- 
tions and  exhibits  thereto,  and  moved  that  the  said  award 
be  set  aside  and  not  made  the  judgment  of  the  court,  on 
the  ground  of  mistake  of  the  arbitrators  in  making  their 
estimate  of  damages,  viz : 

1st.  Said  arbitrators  allowed  damages  to  the  plaintiffs 
•  for  possible  prospective  and  speculative  profits,  which  it 
was  supposed  said  plaintiffs  might  have  realized  from  their 
business,  but  for  the  erection  of  the  bridge  complained  of 
in  this  action,  which  said  profits  on  the  hearing  before 
said  arbitrators  these  defendants  by  their  counsel"  insisted 
were  no  legal  ground  for  damages. 

2d.  After  allowing  damages  for  such  profits  as  aforesaid, 
said  arbitrators  made  no  deduction  from  their  estimate 
of  damages  on  account  of  the  profits  actually  realized  by 
the  plaintiffs,  during  the  period  when  the  injury  sued  for 
was  alleged  to  have  accrued. 

And  these  defendants  annex  to  these  exceptions,  by 
way  of  exhibit,  to  which  they  pray  leave  to  refer,  as  parcel 
hereof,  copies  of  communications  addressed  by  one  of  said 
arbitrators  to  his  associates,  and  duly  furnished  by  him  to 
the  parties  in  the  case  or  their  counsel,  the  facts  stated  in 
which  are  verified  by  the  affidavit  of  said  arbitrator. 

And  these  defendants  pray  the  court,  to  call  before  it 
all  of  such  arbitrators  and  examine  them  touching  the 
premises. 

And  these  defendants  further  except  to  any  judgment 
being  rendered  in  behalf  of  the  plaintiffs  in  said  case ;  for 
that  it  appears  on  the  face  of  the  record,  that  the  plain- 
tiffs have  not  and  never  had  any  sufficient  cause  of  action 
against  the  defendants,  .but  on  the  contrary  said  plaintiffs 
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in  their  said  action  claim  damages  lor  what  by  their  own 
shewing  is  a  public  nuisance,  for  which  no  private  action 
lies. 

All  which  matters,  said  defendants  allege  in  arrest  of 
any  judgment  for  said  plaintiffs. 

HENRY  H.  GUMMING, 
WM.  T.  GOULD, 

Attorneys  for  Defis. 

{Exhibits.) 

Augusta,  July  15th,  1858. 
Lambeth  Hopkins,  Esq.,  Augusta : 

Dear  Sir — Since  our  last  interview,  on  Monday,  in  rela- 
tion to  the  award  against  the  South  Carolina  Railroad 
Company,  the  doubts  which  I  expressed  to  you,  as  enter- 
tained by  myself,  as  to  the  correctness  of  that  award,  have 
been  converted  into  a  positive  conviction  that  I  was  wrong. 

I  allowed  a  considerable,  amount,  as  you  may  remem- 
ber, for  prospective  freight,  and  made  the  mistake  of 
omitting  to  deduct  a  portion  of  the  probable  income  that 
Mr.  Moore's  boats  had  received  in  the  prosecution  of  their 
trips  for  the  two  years  after  they  commenced  running  to 
the  Central  wharf,  as  testified  by  Capt.  Phil  pot,  and  sub- 
sequently below  the  bridge. 

As  I  have  already  stated  to  you,  the  doubts  as  to  the 
correctness  of  allowing  for  prospective  freight  originated 
in  my  mind  on  last  Friday  evening,  and  I  saw  you  the 
next  morning  in  relation  to  that  matter. 

Under  these  circumstances,  my  purpose  is  formally  to 
make  known  my  dissent  from  the  award  as  it  now  stands.. 
As  to  the  best  mode  of  doing  this,  I  am  not  yet  deter- 
mined. I  shall  furnish  the  counsel  of  each  party  with  a 
copy  of  this  communication,  in  the  course  of  this  wiek. 
I  may  perhaps  deem  this  all  that  is  necessary  on  my  part' 
If  I  should  determine  to  do  anything  more,  you  shall  be 
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notified ;  and  I  would  be  obliged  to  you  for  any  sugges- 
tions you  may  be  pleased  to  make  me  on  the  subject" 
I  am,  dear  sir,  very  truly,  yours, 

JOSEPH  MILLIGfAN. 
Georgia,  |     Joseph  Milligan  being  duly  sworn, 

Richmond  County.  J  saith,  that  the  facts  stated  it  the  fore- 
going letter,  as  to  the  basis  assumed  by  the  arbitrators  in 
the  foregoing  stated  case,  are  true,  and  that  a  copy  of 
said  letter  was  communicated  to  the  counsel  for  the  plain- 
tiff within  about  a  week  of  its  date. 

JOSEPH  MILLIGAK 
Sworn  to,  and  subscribed  before  me,  Nov.  29th,  1858. 
Mich'l  F.  Boisclair,  Not.  Pub.  R.  Co. 

{Copy.) 

Augusta,  July,  15,  1858. 
James  Hope,  Esq.,  Augusta : 

Dear  Sir — I  called  at  your  office  several  days  ago  to 
inform  you,  that  I  had  serious  doubts  of  the  correctness  of 
the  principle  I  adopted  in  arriving  at  the  amount  awarded 
to  Messrs.  Moore  and  Philpot,  against  the  South  Carolina 
R.  R.  Company ;  but  was  informed  that  you  had  gone  to 
Nashville.  These  doubts  have  now  given  place  to  a  con- 
viction that  I  was  wrong. 

I  allowed,  as  you  may  remember,  a  considerable  amount 
for  prospective  freights,  and  the  mistake  of  omitting  to 
deduct  a  part  of  the  probable  income  that  Mr.  Moore's 
boats  had  received  in  the  prosecution  of  their  trips  for  the 
two  years  after  they  commenced  running  to  the  Central 
wharf,  as  testified  by  Capt.  Philpot,  and  subsequently 
below  the  bridge.  The  doubts  as  to  the  correctness  of 
the  principle  I  followed,  in  making  the  award,  originated* 
in  my  mind  on  Friday  evening  last,  the  9th  inst.,  whilst 
I  was  reviewing  the  several  items  nvhich  made  up  the 
aggregate.  Having  a  painful  sense  of  the  consequence  of 
my  assent  to  it,  I  called  on  Mr.  Hopkins  the  following 
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morniug  (Saturday,)  and  communicated  to  him  ray  doubts. 
I  also  saw  him  on  Monday  ensuing  and  stated  to  him  that 
mv  doubts  had  not  been  removed.     Under  these  circum- 
stances  my  purpose  is  formally  to  make  known  my  dissent 
from  the  award,  as  it  now  stands.     As  to  the  best  mode 
of  doing  this,  I  am  not  yet  determined.     I  shall  furnish 
the  counsel  of  each  party  with  a  copy  of  this  communica- 
tion this  week.     I  may  perhaps  deem  this  all  that  is  nec- 
essary on  my  part.     If  I  should  determine  to  do  anything 
more,  you  shall  be  notified ;  and  I  would  be  obliged  to 
you  for  any  suggestion  you  may  be  pleased  to  make  on 
the  subject  on  your  return. 

I  am,  dear  sir,  very  truly,  yours, 

JOSEPH  MILLIGAX. 

Georgia,  'i      Joseph  Milligan  being  duly  sworn, 

Richmond  County,  j  saith  that  the  facts  stated  in  the  fore- 
going letter,  as  to  the  basis  assumed  by  the  arbitrators  in 
the  foregoing  stated  case,  are  true,  and  that  a  copy  of  said 
letter  was  cummunicated  to  the  counsel  for  the  plaintifi^, 
within  about  a  week  of  its  date. 

JOSEPH  MILLIGAN. 
Sworn  to,  and  subscribed  before  me,  Nov.  29,  1858. 
Mich.  P.  Boisclair,  Not.  Pub.  R.  0.  Ga. 

The  following  judgment  was  pronounced  by  Judge 
Holt,  on  the  foregoing  motion  and  exceptions : 

The  order  to  enter  upon  the  minutes  of  the  court  this 
award,  which  has  been  made  and  returned  in  strict  conform- 
ity to  the  actunder  which  the  submission  was  made,  is  resist- 
ed on  several  grounds,  which  have  been  argued  before  the 
court.  The  two  first  may  be  resolved  into  one — **  mistake  of 
^the  arbitrators  in  making  their  estimate  of  damages."  Is 
mistake  a  good  ground  why  the  award  should  not  be 
entered?  Fraud,  aecident,  and  mistake,  are  common 
heads  of  equity,  against  which  courts  will  grant  relief. 
And  in  the  rule  of  reference  of  the  case  between  the  par- 
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ties  on  appeal,  the  only  exception  that  could  be  taken  to 
the  award  to  be  made  under  the  rule,  was  for  fraud,  acci- 
dent, or  mistake,  and  such  exception  was  expressly  allowed. 
But  "vi-heu  the  submission  of  the  7th  July,  1858,  was 
entered  into,  the  case  of  the  parties,  as  therein  stated,  was 
brought  strictly  within  the  provisions  of  the  act  under 
which  the  submission  was  made.  The  14th  section  of 
that  act  very  {clearly  points  out  the  duty  of  the  court, 
when  the  award  is  regularly  returned,  which  is,  that  "  said 
award  shall  be  entered  upon  the  minutes  of  the  court." 
The  effect  of  such  entry,  and  the  only  means  of  avoiding 
that  effect,  are  plainly  stated  in  that  section  and  the  fol- 
lowing. But  whatever  steps  are  taken  against  the  award, 
must  be  taken  after  it  has  been  received  and  entered  upon 
the  minutes  of  the  court.  For  what  cause  an  award  may 
be  attacked,  and  how  set  aside,  is  clearly  stated  in  the 
15tb  and  16th  sections  of  the  act.  Fraud  and  corruption 
of  the  arbitrators  are  the  only  causes  allowed  by  the  law ; 
the  courts  cannot  go  beyond  the  law  and  super-add  mis- 
take. There  is,  however,  another  ground,  on  which  coun- 
sel for  defendants  rely  with  much  confidence:  it  is  the 
want  of  any  sufficient  cause  of  action  against  the  defend- 
ants, as  is  (say  they)  apparent  on  the  face  of  the  record ; 
and  that  "  said  plaintiffs  in  their  said  action  claim  dama- 
ges for  what,  by  their  own  shewing,  is  only  a  public  nuis- 
ance for  which  no  private  action  lies."  The  court  does 
not  think  the  case  of  the  plaintiffs  is  stated  in  this  ground ; 
neither  in  the  declaration,  nor  in  the  submission,  are 
damages  claimed  by  them  for  a  public  nuisance,  but  for 
private  injuries  arising  from  a  public  nuisance  ;  and  there 
can  be  no  doubt  but  that  for  such  injuries  an  action  would 
lie.  But  whether  the  claim  of  plaintiffs  to  damages  were 
well  or  ill  founded  it  is  unimportant  here  to  inquire. 
There  were  certainly  matters  of  controversy,  and  of  a  very 
grave  character,  between  the  parties,  which  they  chose  to 
submit  to  arbitration,  and  an  award    being    returned 
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against  the  defendants,  they  are  not  now  to  be  heard  in 
denial  of  plaintiffs*  right  of  action.  If  the  transaction, 
which  was  the  foundation  of  the  controversy,  was  clearly 
illegal,  gambling,  for  instance,  and  the  submission  was  as 
to  money  won  at  cards,  the  award  would  assuredly  be 
rejected.  Courts  never  lend  their  aid  in  such  matters. 
But  that  is  a  case  as  unlike  the  one  before  us  as  two  cases 
can  be  unlike.  It  is  not  unlawful  to  navigate  the  Savan- 
nah river  in  steamboats ;  nor  is  it  unlawful  to  build  a  bridge 
across  the  Savannah  river,  at  Augusta,  having  license 
from  the  proper  authorities.  Both  are  lawful  acts,  and 
laudable  too,  if  done  in  a  lawful  way.  So  to  build  as  to 
obstruct  the  navigation  of  the  river,  is  an  unlawful  act, 
and  wrongful  to  him  who  is  injured  thereby,  for  which 
wrong  and  injury  the  law  gives  redress  in  damages.  To 
obtain  such  redress,  the  action  was  brought  and  the  sub- 
mission  made,  and  the  award  must  be  received  and  enter- 
ed on  the  minutes,  and  the  defendant  left  to  pursue  the 
course  prescribed  for  vacating  and  setting  it  aside.  The 
motion  is  allowed. 

To  which  decision  the  defendant  excepts ;  and  says  that 
said  superior  court  erred  therein,  in  this: 

1.  That  under  the  rule  of  reference,  and  the  submission 
of  the  case,  either  fraud,  accident,  or  mistake,  was  ex- 
pressly allowed,  as  a  ground  of  exception  to  any  award; 
and  therefore  tjie  defendants  could  not  be  restricted  to 
exception  for  fraud  or  corruption  only. 

2.  That  it  was  sufficiently  shown  to  the  court,  by  the 
affidavit  of  one  of  the  arbitrators,  that  a  mistake  had 
been  made  in  their  award,  Ist,  in  allowing  damages  for 
prospective  profits,  and  2d,  in  making  no  deduction  from 
an  estimate  on  that  basis,  on  account  of  profits  actually 
realized. 

3.  That  even  if  the  above  showing  were  not  complete, 
so  as  to  decide  finally  the  rights  of  the  parties  under  the 
motion,  it  was  at  least,  sufficient  ground  for  causing  the 
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court  to  stay  any  final  judgmeut,  till  the  arbitrators  could 
be  folly  examined,  and  the  fact  of  mistake  proved  or  dis- 
poved, 

4.  That  on  the  face  of  the  whole  record,  including  the 
award,  there  was  nothing  on  which  judgment  could  be 
rendered  for  the  plaintiffs ;  for  that,  by  their  own  showing, 
they  had  been  damaged,  only  by  the  direct  result  of  a 
public  nuisance,  to  which  all  other  persons  were  subjected, 
and  no  special  and  consequential  damage  to  said  plaintiffs 
was  alleged. 

Wm.  T.  Gould,  and  Jas.  L.^  Petigru,  for  plaintiff  in 
error. 

Millers  &  Jackson,  and  E.  Starnes,  contra. 

By  (he  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

1.  The  first  question  made  in  the  record  and  discussed 
by  counsel  is,  was  this  an  arbitration  under  the  rule  of 
court,  or  under  the  act  of  1856 ;  or  both  ? 

There  was  a  case  pending  in  court  between  these  par- 
ties, and  there  was  a  rule  of  reference  made  of  it  by  order 
of  the  court,  with  the  consent  of  parties.  Subsequently 
there  was  an  agreement  entered  into  out  of  court,  to  sub- 
mit, not  only  the  matters  embraced  in  the  writ,  but  other 
matters  in  dispute  not  included  therein,  but  germain  to 
them.  The  agreement  to  submit  provides  distinctly,  that 
the  arbitration  shall  be  subject  to  the  rule  of  reference 
taken  in  the  case,  as  well  as  to  the  terms  and  provisions 
of  the  act  of  1856. 

Now,  the  rule  of  reference  expressly  declares,  that  the 
award  may  be  excepted  to  for  "fraud,  accident,  or  mis- 
take." And  yet  counsel  for  the  defend&nts  in  error  insist, 
and  so  the  court  decided,  that  in  as  much  as  the  act  of 
1856,  authorizes  an  award  to  be  excepted  to  only  for  fraud 
or  corruption  in  the  arbitrators,  that  the  alleged  mistake 
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in  this  award,  is  not  examinable  into.  His  Honor,  the 
presiding  judge,  remarks — "But  when  the  submission  of 
the  7th  July,  1858,"  (it  should  have  been  the  11th  of  June, 
1858,)  "the  case  of  the  parties  as  therein  stated,  was 
brought  strictly  within  the  provisions  of  the  act  under 
which  the  submission  was  made ;"  meaning  the  act  of 
1856.  Is  this  so  ?  and  is  this  conclusion  drawn  from  the 
fact  that  the  submission  w^as  subsequnt  to  the  rule  of 
reference?  This  inference  would  have  been  legitimate 
had  the  submission  failed  to  adopt  the  rule  of  reference 
and  the  terms  of  the  law  had  been  repugnant.  But  instead 
of  this,  it  recites  the  pending  of  the  action  between  these 
parties,  and  the  order  of  the  court  refering  the  matters 
in  issue  to  arbitrators ;  and  then  stipulates,  as  we  have 
already  stated,  that  the  arbitration  shall  be  "  subject  to 
the  rule  of  reference  taken  in  the  case."  We  confess  we 
are  unable  to  see  how,  under  these  circumstances,  the 
rule  of  reference  is  superseded  or  abrogated  by  the  sub- 
mission,, although  the  former  be  prior  in  point  of  time. 

The  most  that  can  be  said  is,  that  the  submission,  from 
inadvertence,  or  some  other  cause,  has  presented  two  con- 
tradictory rules  to  control  the  arbitration  and  award. 
Upon  what  principle  are  the  defendants  in  error  entitled 
to  the  full  benefit  of  the  15th  and  16th  sections  of  the  act 
of  1856 ;  and  to  insist  that  the  award  can  be  attacked  only 
for  fraud  and  corruption  according  to  the  15th ;  or  fraud 
or  corruption  according  to  the  16th  section  of  said  act? 
May  not  the  plaintiffs  in  error  contend  with  equal  plausi- 
bility and  propriety  that  the  award  may  be  revised  for 
"  fraud,  accident,  or  mistake,"  according  to  the  rule  of 
reference? 

It  is  the  duty  of  the  court  to  harmonize,  if  possible, 
these  apparently  inconsistent  stipulations  in  the  submission 
so  as  to  give  effect  to  every  part  of  it.  The  terms  of  the 
rule  of  reference  itself,  if  carefully  scrutinized,  settle  this 
difficulty  conclusively.     After  providing  that  the  award 
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of  the  arbitrators  shall  be  final  between  the  parties,  no 
appeal  to  any  court  lying  therefrom,  "except  for  fraud, 
accident,  or  mistake,"  it  was  farther  ordered,  "that  the 
parties  have  leave  to  be  represented  by  their  counsel  before 
the  arbitrators ;  and  that  the  latter  be  guided  by  the  rules  laid 
down  for  the  regxdationof  arbitrak>rs  in  the  act  of  March  bthy 
1856." 

Here  we  have  a  key  to  unlock  the  true  intent  of  the 
parties,  when  they  agreed  in  the  submission  that  the  arbi- 
tration shall  be  subject  both  to  the  terms  of  the  act  of 
1856  and  of  the  rule  of  reference;  they  intended  that  the 
arbitrators  should  be  guided  in  their  proceedings  by  the 
act  of  1856,  examining  the  parties  as  witnesses,  &c.,  but 
imposing  no  restriction  upon  the  right  of  either  to  except 
to  the  award  for  "fraud,  accident,  or  mistake."  This  we 
hold  to  be  the  obvious  and  undoubted  construction  of  the 
submission. 

2.  Was  the  alleged  mistake  inquirabld  into  upon'  the 
disclosures  made  by  Joseph  Milligan,  one  of  the  arbitra- 
tors ?  We  do  not  find  it  necessary  to  decide  this  point, 
under  the  further  view  which  we  have  taken  of  this  case. 
We  will  say,  however,  that  we  see  serious  objections 
against  permitting  an  arbitrator  to  impeach  his  award,  as 
well  as  a  juror  his  verdict,  long  subsequent  to  the  time 
when  the  finding  has  been  rendered.  The  award  in  this 
case,  was  signed  the  7th  day  of  July,  1858 ;  the  parties 
were  furnished  each  with  a  copy  on  the  8th,  and  no  com- 
plaint is  made  by  the  arbitrator  until  the  15th  of  that 
month.  Jurors  no  doubt  often  become  dissatisfied  with 
their  verdicts,  and  courts  with  their  judgments,  still  they 
must  stand  as  the  law  of  the  case.  If  the  fact  be  as  alleg- 
ed in  Milligan's  letter,  that  the  arbitrators  awarded 
to  the  plaintifts,  a  gross  amount  of  possible  profits  and 
deducted  nothing  for  the  profits  shown  to  have  been  actu- 
ally made,  the  law  certainly  would  provide  some  way 
27 
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to  enable  the  defendants  to  ascertain  and  correct  an  error 

80  gross.  -I     r     U' 

8.  This  brings  us  to  the  last  and  main  ground  of  objec- 
tion to  the  award,  and  that  is  the  want  of  sufficient  cause 
of  action  against  the  defendants,  apparent  on  the  face  of 
the  record.  The  plainti^s  in  error  maintain  that  the 
defendants  in  error  claim  in  their  declaration  and  by  the 
submission  damages  for  what,  by  their  own  showing,  is 
only  a  public  nuisance,  for  which  no  private  action  lies. 

There  is  no  dispute  that  the  general  rule  of  law  is,  that 
a  private  action  will  not  lie  for  a  public  nuisance.  It  \» 
the  subject  of  indictment,  not  of  action.  The  reason, of 
the  rwje  is,  that  it  would  create  a  multiplicity  of  actions; 
one  being  as  well  entitled  to  bring  an  action  as  another; 
and  therefore,  in  cases  of  public  nuisance,  the  remedy 
mustbeby  indictment— Co.  Lit.  56  a. ;  Roll  Abr.  88^110; 
Moor,  180 ;  2-Brownl,  147 ;  Vaugh,  341 ;  Cro.  Eliz.  644; 
8  Mod.  294  ;  Garth.  171 ;  Salk,  15  PI. ;  3 Black.  Com.  219 ; 
15  Geo.  Rep.  61-62.  The  declaration  and  submission  set 
out  a  public    nuisance— the  obstruction   of  a  navigable 

river. 

To  this  general  rule  there  is  an  exception;  namely,  that 
if  by  such  a  nuisance,  the  party  suifered  a  particular  dam- 
age, as  if  by  stopping  up  the  highway  by  logs,  any  horse 
throws  him,  by  which  he  is  hurt  or  wounded,  an  action 
lies.— Cro.  Jac.  446 ;  Keb.  849.  Now  the  point  at  issue  is, 
do  the  plaintiffs  come  within  the  exception  ? 

In  this,  as  in  many  other  cases,  where  the  general  prin- 
ciple has  been  departed  from  by  engrafting  exceptions 
upon  it,  the  line  ot  demarcation  frequently  becomes  too 
dim  and  attenuated  to  be  distinctly  visible  or  clearly  stated. 
We  have  examined  with  some  care  the  numerous  prece- 
dents, English  and  American,  upon  this  subject;  and  it 
is  not  quite  satisfactory  to  myself  to  determine  on  which 
side  the  weight  of  authority  preponderates.  There  it, 
therefore,  a  want  of  entire  confidence  in  the  result  at 
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which  the  court  has  arrived.  The  question  has  received 
various  determinatiotis,  according  to  the  circumstAuces 
of  each  case. 

In  Pame  vs.  Patrick,  Garth.  194,  it  was  said  by  Lord 
Holt,  that  if  a  highway  be  so  stopped,  that*  a  man  is  de- 
layed a  little  while  on  his  journey  by  reason  whereof,  he 
is  damnified  or  some  important  affair  neglected,  that  it  is 
Dot  such  a  special  damage  for  which  an  action  on  the 
case  will  lie ;  but  that  the  damage  ought  to  be  direct  and 
not  consequential  as  the  loss  of  his  horse  or  some  eorporal 
hurt  in  falling  into  a  trench  in  the  highway. 

I  will  not  refer  to  the  case  of  Herbert  vs.  Groves,  1  Esp. 
Rep.  148,  decided  by  Lord  Kenyon,  and  a  strong  case  in 
favor  of  the  defendants.  1st,  because  the  authority  of 
that  case  has  been  greatly  shaken ;  and  2dly,  because  it 
was^adjudged  since  the  Kevolution,  and  consequently,  not 
to  be  regarded  here  further  than  its  intrinsic  merit  de- 
mands. 

The  case  of  Chichester  vs.  Lethbridge,  (Milbs.  71,) 
appears  to  be  the  last  adjudged  case  in  England  on  the 
subject  prior  to  the  Revolution  ;  and  is  the  leading  case 
relied  on  to  uphold  the  contrary  doctrine.  It  is  briefly 
this :  The  defendant  obstructed  the  highway  by  a  ditch 
or  gate  across  the  road,  by  means  of  which  the  plaintiff 
was  obliged  to  go  a  longer  and  more  difficult  way,  to  and 
from  his  close ;  and  the  defendant  opposed  (he  plaintiff  in 
attempting  to  remove  the  nuisance.  It  was  held  that  an 
action  well  lay  for  special  damages. 

I  would  remark  respecting  this  case,  these  two  particu- 
lars— 1st,  the  plaintiff  had  a  special  right  to  go  to  and 
from  his  close ;  and  2dly,  the  defendant  in  person  with- 
stood, and  opposed  him,  and  prevented  him  from  remov- 
ing the  obstruction,  which  by  law,  he  might  do.  The 
conclusion  to  which  the  court  has  come  is  this :  That  so 
far  as  the  case  stated  in  the  original  declaration  is  con- 
cerned, if  supported  by  proof,  it  is  justified  by  some  of 
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the  cases  to  be  found  in  the  Books,  to-wit,  that  the  steam- 
boat Fashion,  owned  by  the  plaintiffs  as  common  carriers, 
was  proceeding  in  and  upon  and  along  the  Savannah 
river,  with  divers,  goods,  wares  and  merchandize,  to  be 
conveyed  thereon  from  Augusta  to  Savannah ;  yet  the 
S.  C.  R.  R.  Company,  intending  to  injure  the  plaintiffi, 
and  to  deprive  them  of  the  use  and  benefit  of  said  navi- 

*  gable  stream,  &c.,  whilst  said  boat  was  prooeeding  upon 
said  river,  &c.,  by  reason  of  a  bridge  unlawfully  construct- 
ed across  said  stream,  obstructed  said  boat,  &c.,  and  stop- 
ped it  for  a  long  space  of  time,  viz  :  for  the  space  of  ten 
days,  &c.,  whereby  the  plaintiffs  were  damaged  ten  thou- 
sand dollars. 

The  truth  of  this  averment  is  hardly  conceivable ;  still, 
as  we  are  deciding  the  case  upon  the  declaration,  we  must 
assume  it  to  be  true.  The  balance  of  the  plaintiffs  de- 
mand as  set  forth  in  the  writ,  and  the  submission,  is  not 
so  stated  as  to  entitle  them  to  any  recovery.  I  confess  I 
cannot  exclude  from  my  mind  the  conviction,  that  from 
the  very  nature  of  the  pleadings,  it  is  apparent  the  grava- 
men of  the  plaintiffs'  claim,  is  for  possible,  prospective 
and  speculative  profits.  What  then  shall  we  do  with  the 
award  ?  It  is  for  the  sum  of  $29,992  77.  May  we  infer 
that  the  whole  of  this  amount  was  allowed  under  that 
part  of  the  declaration  which  we  admit  to  be  good  ?  This 
we  cannot  do ;  for  it  is  near  $20,000  more  than  they 
claimed  for  that  injury.  They  laid  their  damages  under 
the  original  writ  for  only  $10,000.  Is  it  a  case  where  we 
could  pronounce  a  judgement  setting  aside  the  award, 
unless  the  plaintiffs  would  write  off  the  $20,000  excess? 
This  is  a  discretionary  power  which  the  courts  may  abd 
frequently  do  exercise.  But  we  are  satisfied  it  would  not 
meet  out  the  full  measure  of  justice  in  this  case.     The 

,    jury  only  found  $2,000  under  the  original  declaration,  and 
the  defendants  appealed  from  that  verdict. 
Upon  the  whole,  we  think  it  best  to  set  aside  the  award 
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altogether,  and  remit  the  case  back  to  be  re-instated  in 
the  eoupt  below,  to  be  tried  under  the  first  count,  as 
restricted  in  this  opinion,  as  to  the  damages  resulting 
from  the  actual  detention  of  the  plaintiffs'  boat  Fashion, 
when  in  a  course  of  navigation  from  Augusta  to  Savan- 
nah, by  reason  of  the  erection  of  this  structure. 

4.  Has  the  court  the  power  to  review  and  set  aside  this 
award  on  account  of  the  mistake  in  law,  made  by  the 
arbitrators  ? 

Here  again  there  is  a  conflict  of  authority,  because  the 
courts  have  not  said  and  stood  to  it  that  awards  might  or 
might  not  be  examined  into  on  account  of  the  misconcep- 
tion of  the  law  by  the  arbitrators.  Upon  one  point  there 
is  a  good  degree  of  unanimity,  namely,  that  if  the  award 
be  clearly  against  liaw,  and  that  fact  appears  upon  its  face, 
the  court  will  interfere. — See  18  C.  L.  R.  200,  note  a,  and 
the  cases  there  cited. 

That  is  the  case.  We  decide  the  law  of  the  case  upon 
the  face  of  the  writ  and  the  submission.  Take  the  old 
example  by  way  of  illustration  :  A  sues  B  for  slander  in 
charging  him  with  stealing  water  from  the  town  spring. 
The  case  is  submitted  to  arbitrators;  and  they  award 
damages  to  A.  "Would  the  courts  suffer  such  an  award 
to  stand?  Would  they  enforce  it  by  a  judgment?  We 
apprehend  not.  This  is  that  case^  if  we  are  right  in  our 
opinion  of  the  law. 

6.  Aa  to  the  preliminary  motion  to  dismiss  this  writ  of 
error,  t)ecause  the  counsel  for  the  defendants  in  error 
were  not  made  parties  to  it,  we  hold  that  they  were  not 
necessary  parties  to  this  proceeding.  They  were  not 
parties,  either  to  the  writ  or  the  submission.  It  is  true, 
that  by  agreement  between  the  parties  from  the  amount 
found  for  the  plaintiffs 'was'to  be  deducted  the  fees  due 
their  counsel,  which  were  to  be  paid  by  the  defendants 
directly  to  the  attorneys.  The  rights  of  counsel  do  not 
ariae  until  some  vim  is  finally  awarded  to  their  clients. 
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And  in  that  event  there  is  no  contest  between  them  and 
the  plaintiffi  in  error.  They  have  been  served  with  notice 
and  are  actually  representing  this  case  in  the  only  legiti- 
mate way  in  which  they  are  entitled  to  be  heard ;  and 
that  is,  as  counsel  to  sustain  the  award  made  in  favor  of 

their  client*. 

Judgment  reversed. 


EPPING  vs.  DEVANNT. 

J.  D.  leased  to  C.  E.  a  lot  in  the  city  of  Savannah,  for  the  term  of  three 
years,  at  an  annual  rent  of  $800,  "upon  condition  that  the  said  J.  D. 
should,  on  or  before  the  Ist  day  of  October  next,  have  the  main 
dwelling  house  and  all  the  0Qt4i0UBe8,  (including  servants'  rooms,) 
on  said  lot  put  in  complete  tenantable  order  and  condition,  and  will, 
on  or  before  the  last  mentioned  day,  have  the  garden  lot,  in  front  of 
said  main  dwelling  house,  properly  laid  out  and  inclosed  with  iron 
railing,  it  being  understood  and  agreed  that  the  payment  of  rent  ie  not  to 
commence  until  aU  the  said  work  is  finished,  and  it  being  optional  with 
said  G.  E.  to  abandon  and  give  up  said  lease,  if  the  said  work  shall 
not  be  completed  within  three  months  after  the  said  first  day  of  Oc- 
tober next." 

It  was  further  agreed  between  the  parties,  that  **shon]d  the  said  C.  E. 
be  evicted  from  the  premises  during  the  lease,  without  fault  on  his 
part,  that  the  rent  should  cease  and  determine ;  and  further,  that  the 
payment  of  rent  should  also  cease  whenever  the  premises  should 
become  untenantable  from  fire  or  any  other  casualty,  without  the 
fault  of  the  said  G.  E. 

Heid,  that  under  this  contract  no  rent  accrued  until  all  the  work  was 
completed. 

Complaint  for  rent — in  Chrtham  Superior  Court,  Tried 
before  Judge  Flbmino,  at  May  Term,  1858. 

This  waa  an  action  by  John  Devanny,  administrator  ot 
John  Doyle^  deceased,  against  Carl  E{^ing,  for  the  recov* 
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erj  of  rent  for  a  house  and  lot  in  the  city  of  Savannah, 
for  the  term  of  three  j-ears/at  eight  hundred  dollars  per 
annum. 

The  facts  of  the  case  are  fully  set  out  in  the  bill  of  ex- 
ceptions, which  was  as  follows : 

State  of  Georgia,  \     Be  it  remembered,  that  in  a 
Chatham  County.  /  case  pending  in   the    Superior 

Court  of  Chatham  county,  in  which  John  Devanny,  ad- 
mifiistrator  of  John  Doyle,  deceased,  was  plaintiff,  and 
Carl  Epping  was  defendant,  a  special  verdict  was  render- 
ed, on  the  twenty-ninth  day  of  May,  A.*D.,  as  follows: 

John  Devanny,       ") 

Adm'r  of  John  Doyle,  I    /^i    .u       c-        •      n      i. 
_^„  r   Chatham  Superior  Court. 

vs. 

Carl  Epping. 
We,  the  Jury,  find  that  on  the  23d  day  of  July,  1852, 
the  following  lease  was  executed   between  John  Doyle, 
the  intestate  of  the  plaintiff,  and  the  defendant  : 

State  of  Georgia,  1  This  Indenture,  made  this  2Sd 
City  of  Savannah.  /  <iay  of  July,  in  the  year  eighteen 
hundred  and  fifty-two,  between  John  Doyle,  of  the  city 
and  State  aforesaid,  of  the  one  part,  and  Carl  Epping,  of 
the  same  place,  of  the  other  part,  Wilnesscthy  That  the 
said  John  Doyle,  for  and  in  consideration  of  the  yearly 
rents  and  covenants  hereinafter  mentioned,  and  reserved 
on  the  part  and  behalf  of  the  said  Carl  Epping,  his  execu- 
tors and  administrators  and  assigns,  to  be  paid,  kept  and 
performed,  hath  demised,  set  and  to  farm  let,  and  by  these 
presents  doth  demise,  set  and  to  farm  let  unto  the  said 
Carl  Epping,  his  executors,  administftitors-  and  assigns, 
all  that  lot  of  ground  situate,  lying  in  the  city  of  Savan- 
nah, bounded  on  the  north  by  Harris  street,  on  the  east 
by  Lincoln  street,  on  the  south  by  Macon  street,  and  on 
the  west  fronting  on  Lafayette  square,  said  lot  being  in 
Lafayette  ward,  opposite  to  the  residence  of  Octavus  Co- 
hen, Esquire. 
Together  with  all  and  singular  the  buildings,  out-build- 
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ings,  improvements,  rights,  privilegesk  members,  premises 
and  appurtenances  thereunto  belonging,  or  in  anywise 
appertaining.  To  hive  and  to  hold  the  said  loit  of  ground, 
and  all  and  singular  the  houses,  out-houses,  •  improve- 
ments and  premises  hereby  demised,  with  the  appurte- 
nances, unto  the  said  Carl  Epping,  his  executors,  admin- 
istrators and  assigns,  from  the  first  day  of  October  next 
ensuing  the  date  hereof,  for  and  during  the  term  of  three 
years  next  thence  ensuing,  and  fully  to  be  complete  and 
ended ;  yielding  and  paying  unto  the  said  John  Doyle, 
his  executors  and  administrators,  the  yearly  rent  or  sum 
of  eight  hundred  dollars,  in  four  equal  quarterly  payments 
of  two  hundred  dollars  each  ;  and  the  said  Carl  £pping, 
for  himself,  his  heirs,  executors  and  administrators,  doth 
covenant,  promise  and  agree  to,  and  with  the  said  John 
Doyle,  his  heirs,  executors,  admimstrators  and  assigns, 
that  he,  the  said  Carl  Epping,  his  heirs,  executors  and 
administrators,  or  some  of  them,  shall  and  will  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  John  Doyle,* 
his  heirs,  executors,  administrators  or  assigns,  the  said 
yearly  rent  of  eight  hundred  dollars,  hereby  reserved  on 
the  several  days  and  times  hereinbefore  mentioned  and 
appointed  for  the  payment  thereof,  according  to  the  true 
intent  and  meaning  of  these  presents. 

Upon  condition^  nevertheless,  that  the  said  John  Doyle, 
his  executors,  administrators  or  assigns,  shall,  on  or  be- 
fore the  said  first  .daj'  of  October  next,  have  the  main 
dwelling  house  and  all  the  out-houses  (including  servants' 
rooms)  on  said  lot ^ut  in  complete  tenantable  order  and 
condition,  and  will,  on  or  before  the  said  last  mentioned 
day,  have  the  garden-lot,  in  front  of  said  main  dwelling 
house,  properly  laid  out  and  enclosed  with  iron  railing,  it 
being  understood  and  agreed  that  the  payment  of  rent  is 
not  to  commence  until  all  the  said  work  shall  be  finished; 
and  it  being  optional  with  the  said  Carl  Epping,  his  heirs, 
executors,  administrators  or  assigns,  to  abandon  and  give 
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up  this  lease,  if  the  said  work  shall  not  be  completed 
withia  three  months  after  the  said  first  day  of  October 
next. 

And  it  is  further  covenanted  and  agreed,  by  and  be- 
tween the  parties  to  these  presents,  that  in  case  of  the 
eviction  or  ©uster  of  the  said  Carl  Epping,  his  heirs,  ex- 
ecutors, administrators  or  assigns,  from  the  said  lot  and 
premises,  or  any  part  thereof,  during  the  said  term  of 
three  years,  without  the  fault  of  him  or  them,  then  and 
from  thence  the  said  rent  shall  cease  and  determine ;  and 
further,  that  the  payment  of  rent  shall  also  cease  when- 
ever the  said  premises  shall  become  untenantable  (during 
the  said  term)  from  fire,  or  tempest,  or  any  casualty  be- 
yond the  control  and  without  the  fault  of  the  said  Carl 
Epping,  his  heirs,  executors,  administrators  or  assigns ; 
and  the  said  John  Doyle  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  doth  covenant,  promise,  grant, 
and  agree  to,  and  with  the  said  Carl  Epping,  his  execu- 
tors, administrators  and  assigns,  by  these  presents,  to  do 
and  perform  all  and  singular  the  covenants  and  things  on 
his,  the  said  John  Doyle's  part  and  behalf,  to  be  done  and 
performed  as  hereinbefore  stated ;  and  further,  that  he 
and  they  will,  during  the  term  aforesaid,  suffer  and  per- 
mit the  said  Carl  Epping,  his  executors,  administrators 
and  assigns,  peaceably  to  have,  hold,  use,  occupy  and  en- 
joy the  said  premises,  without  the  eviction,  hindrance  or 
molestation  of  any  person  whatsoever,  on  the  regular 
payment  of  rent  as  aforesaid,  during  the  said  term,  by  the 
said  Carl  Epping,  his  heirs,  executors,  administrators  or 
assigns. 

In  witness  whereof,  the  said  parties  have  hereto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

JOHif  DOYLE,    [L.S.] 

Witness:  CARL  EPPLSTG,  [l.s,*] 

James  Johnston, 

J,  N.  nUDTWA;*CKER. 


426  SUPREME  COURT  OF  GEORGIA. 

Epping  V8.  Devanny. 

And  we  further  find  that  the  defendant  occupied  the 
premises  during  the  term  therein  specified,  but  that  the 
said  John  Doyle  did  not  have  the  main  dwelling  house 
and  all  the  out-houses,  including  servants'  rooms  on  said 
lot,  put  in  complete  tenantable  order  and  condition,  nor 
have  the  garden  lot  in  front  of  €aid  main  dwielling  house 
properly  laid  out  and  enclosed  with  iron  railing,  until  the 
14th  day  of  Januarj-,  1854,     And  we  find  that  the  de- 
fendant has  made  the  payments  and  advances  claimed  in 
the  schedule  to  his  plea  attached.     Upon  this  state  of 
facts,  if  the  Court  should  be  of  opinion  that  the  rent  did 
not  commence  to  run  until  the  14th  day  of  January,  1854, 
when  all  the  conditions  were  complied  with,  wa  find  tor 
the  defendant,  with  costs  of  suit ;  but  if  the  Court  should 
be  of  the  opinion  that  the  suspension  of  the  rent,  though 
the  conditions  were  not  complied  with,  wasliraited  to  the 
three  months  specified  in  the  lease,  after  which  it  was 
optional  with  the  defendant  to  give  tip  the  house,  then 
we  find  for  the  plaintift*  the  ^m  of  five  hundred  and 
ninety-eight  22-100  dollars,  with  interest  from  the  14th 
day  of  January,  1854,  and  costs  of  suit;  and  judgment  to 
be  entered  by  either  party  as  of  this  term. 

W.  H.  I>AVIS,  Foreman. 

29th  May,  1858. 

The  above  to  be  argued  before  the  Judge,  upon  five 
days*  notice  by  either  party,  with  leave  to  allow  either 
party  to  carry  the  case  to  the  Supreme  Court. 

And  afterwards,  to- wit :  on  the  day  of  December, 

A.  D,  1858,  after  hearing  argument  at  Chambers,  upon 
the  points  submitted,  by  said  Special  Verdict,  to  the  Hon- 
orable William  B.  Fleming,  Judge  of  the  Superior  Courts 
of  the  Eastern  District  of  Georgia,  His  Honor  rendered 
and  filed  his  decision  in  writing,  in  the  following  words 
an<l  figures : 

Decision  of  Judge  Fleming  : 

The  question  presented  for  my  decision,  and  which  is 
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made  by  the  special  verdict,  is :  From  what  time  does 
rent  commence  under  the  terms  and  stipulations  of  the 
lease  ? 

This  question  arises  upon  the  following  clause  in  the 
lease : 

"Upon  condition,  nevertheless,  that  the  said  John 
Doyle,  his  execut6rs,  administrators  or  ^assigns,  shall,  on 
or  before  the  said  first  day  of  October  next,  have  the  main 
dwelling  house  and  all  the  out-houses  (including  servants' 
rooms)  on  said  lot  put  in  complete  tenantable  order  and 
condition,  and  will,  on  or  before  the  said  last  mentioned 
day,  have  the  garden  lot  in  front  of  said  main  dwelling 
house  properly  laid  out  and  enclosed  with  iron  railing ;  it 
being  understood  and  agreed  thai  the  payment  of  rent  is  not  to 
commence  until  all  the  said  work  shall  be  finished  ;  and  it. being 
optional  with  the  said  Carl  Epping,  his  heirs,  executors,  admin- 
istrators or  assigns,  to  abandon  and  give  up  this  lease,  if  the 
said  work  shall  not  be  completed  within  three  months  after  the 
said  first  day  of  October  next*' 

The  maxims  for  the  exposition  of  contracts  are  simple 
and  consistent,  and  well  calculated  to  effect  their  sole  ob- 
ject, namely,  to  do  justice  to  the  parties  by  enforcing  a 
performance  of  their  agreement  according  to  the  sense  in 
which  they  mutually  understood  it  at  the  time  it  was 
made. — Chilly,  JunW,  19. 

To  ascertain  the  sense  in  which  the  parties  mutually 
understood  the  contract  at  the  time  it  was  made,  "the 
construction  must  be  upon  the  entire  instnimeni,  and  not 
merely  upon  disjointed  parts.  It  is  a  part  of  the  same  rule, 
that  every  portion  of  an  agreement  shall,  if  pbssible,  be 
brought  forward  in  collecting  the  intention  of  the  parties." 
Let  us  apply  these  principles  to  the  contract  before  me. 
The  contract  must  be  construed  so  as  to  do  justice  to  the 
parties.  How  is  this  justice  to  be  done?  By  enforcing 
the  agreement  according  to  the  sense  in  which  the  parties 
mutually  understood  it.    How  shall  we  arrive  at  their 
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understaading  of  the  agreement  ?  By  bringing  forward 
every  portion  of  the  agreement  and  construing  the  entire 
instrument^  and  not  confining  ourselves  to  disjointed  parts. 

In  this  lease,  it  is  stipulated  that  the  premises  shall  be 
in  complete  tenantable  order  and  condition  on  or  before 
the  first  of  October  (then  next),  and  that  rent  is  not  to  be 
paid  until  the  work  is  finished  \  but  it  is  also  stipulated 
that  if  the  work  is  not  finished  •within  three  months  after 
the  said  first  day  of  October,  it  shall  be  optional  with 
Carl  Epping  to  abandon  and  give  up  the  lease.  Accord- 
ing to  one  of  the  rules  laid  down,  these  stipulations  must 
be  construed  together^  if  we  would  ascertain  the  inkinJIiffa 
of  the  parties.  Taking  them  together,  what  was  the  un- 
derstanding of  the  parties  ? 

The  understanding  and  intention  of  the  parties,  it  seems 
to  me,  was  this :  Ist.  That  the  work  was  to  be  finished 
by  the  first  of  October.  2d,  If  not  finished  by  the  first  of 
October,  rent  was  not  to  commence  at  that  time;  bat  if 
finished  within  tMree  months  from  that  time,  rent  was  to 
commence  from  the  time  it  was  finished.  3d,  K  not  fin- 
ished within  three  months  from  that  time,  it  was  to  be 
optional  with  Epping  to  abandon  and  give  up  the  lease, 
Tthich  is  the  same  thing  as  leaving  it  optional  with  him 
whether  he  will  occupy  under  the  lease^  although  the  work 
be  unfinished.  If  he  occupies,  tie  must  occupy  under  ihe 
lease.  He  may  not  abandon  the  lease  as  to  his  own  eote- 
nants  in  it,  and  adhere  to  it  as  to  the  covenants  of  Doyle. 
His  covenant  is  to  pay  rent,  and  it  is  onlj  by  performing 
his  own  covenants  that  he  is  in  a  position  to  assert  his  claim 
for  damages  against  Doyle  for  not  performing  his.  Will 
it  be  said  that  his  covenant  in  the  lease  is  topay  rent  when 
the  work  is  finished  ?  This  would  be  to  construe  the  v>hM 
instrument,  by  giving  it  a  meaning  which  is  true  only  of  a 
disjointed  part  of  it.  Take  the  whole  together,  -and  the 
construction  I  have  given,  it  seems  to  me,  is  the  true  one. 
That  construction  may  be  generally  stated  thus ;  If  the 


SAVA]ra"AH,  JUNE  TERM,  1859.  429 


Epping  V8.  Devanny. 


work  is  finished  within  three  months  from  the  first  of  Oc- 
tober, Epping  is  bonnd  to  pay  rent  from  the  time  it  is 
finished,  whether  he  occupies  or  not  If  it  is  not  finished 
within  three  months  from  the  first  of  October,  it  is  op- 
tional with  him  whether  he  pa^^s  rent — that  fact  depend- 
ing upon  the  exercise  of  the  oj^tion  given  him  in  the  lease 
to  abandon  it  or  occupy  under  it. 

It  is  therefore  ordered,  That  judgment  be  entered  upon 
the  verdict  for  the  plaintiff,  for  the  sum  therein  specified, 
and  as  required  by  said  special  verdict. 

W.  B.  FLEMING,  Judge  E.  D.,  Geo. 

Whereupon,  counsel  for  the  defendant  tender  this,  the 
said  defendant's  bill  of  exceptions,  and  say — 

Ist,  That  the  said  Judge  Qrred  in  the  construction  of 
the  said  lease,  referred  to  in  his  decision. 

2d,  That  said  Judge  erred  in  ordering  that  judgment 
be  entered  up  for  the  plaintiff,  for  the  amount  named  in 
said  special  verdict.  • 

Harden  &  Lawton,  for  plaintiff  in  error. 

Lloyd  k  Owens,  contra. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

The  only  question  in  this  case  is,  can  a  person  protect 
bfmself  by  a  special  contract  ? 

It  is  axiomatic  that  the  intention  of  patties  to  a  con- 
tract clearly  expressed,  is  the  law  of  the  contract.  Modus 
ei  conventio  vincuret  legem.  Brown's  Legal  Maxims,  638. — 
Chittj'  on  Contracts,  87.  Here  it  was  not  only  the  ex- 
pressed intention  of  the  parties,  that  rent  was  not  to  be 
paid  until  the  premises  were  finished,  but  the  completion 
of  the  work  was  made  a  condition  precedent  to  the  right  to 
demand  rent,  and  therefore  no  rent  was  due,  or  could  be 
recovered,  until  performance  of  the  condition' was  shown, 
8  Vermont  Rep.,  389. 


480     SUPREME  COURT  OF  GEORGIA. 


Epping  V8.  Devannj. 


The  liability  to  pay  rent  was  not  only  *^upon  condition'' 
that  the  house  should  be  "put  in  complete  tenantable 
order  and  condition,"  but  it  was  expressly  "understood 
and  agreed  that  the  payment  of  rent  is  not  to  commence 
until  the  said  work  shall  be  finished."  Now,  if  the  agree- 
ment to  finish  the  work  and  to  pay  rent  were  mere  cove- 
nants, as  distinguishable  from  conditions,  still  the  cove- 
nant to  pay  is  dependent  upon  the  covenant  to-fiuish. — 
1  Peter's  Rep.,  455. 

It  is  contended  that  Epping  is  bound  to  pay  the  rent, 
because  he  did  not  give  up  the  premises  at  the  end  of  the 
first  three  months.     This  is  non  sequiiur. 

1st,  Because  the  option  to  abandon  and  give  up  the 
lease,  provided  the  work  was  not  completed  at  the  end 
of  three  months,  was  personal  to  Epping,  and  in  no  way 
affected  the  condition,  which  the  lessor  imposed  on  him- 
self to  finish  the  work ;  and, 

2d,  Because  the^option  to  give  up  the  lease  only  gave 
the  lessee  power  to  give  up  or  surrender  an  estate — a  term 
of  years — so  as  not  to  be  liable  for  rent  at  all,  though  the 
work  should  be  finished  at  some  subsequent  period  ;  and 
that  option  having  been  inserted  for  his  benefit,  its  non- 
exercise  cannot  surely  put  him  in  a  worse  condition  than 
he  was  before.  To  save  himself  from  the  payment  of 
any  rent,  he  must  have  given  up  his  term ;  but  it  does  not 
thence  follow  that  rent  is  due  before  the  work  is  finished. 

Suppose  the  agreement  in  this  case  did  not  make  the 
completion  of  the  work  a  condition  precedent  to  the  pay- 
ment of  rent;  and  suppose,  moreover,  that  the  covenant 
to  pay  was  not  dependent  upon  the  covenant  to  finish, 
and  that  each  party  were  to  sue  the  other  for  a  breach  of 
his  covenant,  it  is  not  pretended  that  Doyle  could  recover 
of  Epping  more  than  the  amount  of  rent  which  he  stipu- 
lated  to  pay.  Indeed,  counsel  do  not  claim  that  Epping 
should  be  made  chargeable  for  the  full  consideration  for 
unfinished  premises.    Would  not  Epping  be  entitled  to 
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recover  the  full  amount  of  rent  which  he  agreed  to  give 
tor  finished  premises,  as  stipulated  damages  ?  In  this  view 
of  the  case,  we  think  it  clear  for  the  plaintift'in  error. 

The  only  trouble  the  Court  has  had  in  interpreting  this 
contract,  is  one  not  insisted  upon  by  counsel,  and  it  is 
this:  What  is  meant  by  the  words  "that  the  payment  of 
rent  is  not  to  commence  until  all  the  said  work  shall  be 
finished?"  Was  it  the  understanding  of  the  parties  that 
no  rent  was  to  accrue  till  then,  or  only  that  the  payment 
was  suspended  ?  Upon  the  construction  of  the  language 
used,  taken  by  itself,  we  should  hold  that  the  former  was 
the  true  intent  of  the  instrument ;  but  by  reference  to  sim- 
ilar phraseology  in  the  latter  part  of  the  lease,  all  doubts 
are  removed  upon  the  subject.  It  was  agreed  between 
tlie  parties,  that  in  case  of  eviction  or  ouster  of  the  lessee, 
without  fault  on  his  part,  "then  and  from  thence  the  said 
rent  shall  cease  and  determine."  And  again,  and  im- 
mediately after,  it  is  provided  further  /'that  the  payment 
of  rent  shall  also  cease  whenever  said  premises  shall  be- 
come untenantable,"  thus  showing  that  "rent"  itself,  and 
"the  payment  of  rent"  are  employed  in  the  contract  as 
convertible  terms. 

Our  conclusion,  therefore,  and  judgment,  is,  that  no 

rent  accrued,  or  was  owing  under  this  contract,  until  the 

premises  were  completed. 

Judgment  reversed. 


COLE  vs.  REILLY  &  McMAHON. 

A  replevying  bond  in  attachment,  conditioned  that  the  defendant  shall 
appeart  and  abide  by  and  perform  tl>e  judgment  in  the  attachment ; 
binds  him  not  only  to  appear,  but  also  to  pay  the  judgment,  if  judg- 
ment goes  against  him. 
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Suit  on  appearance  bond,  in  attachment.  In  Chatham 
Superior  Court.  Decision  on  deraurreFj  by  Judge  Flem- 
ing, at  January  Term,  1869. 

Williams  &  Ratcliff  sued  out  an  attachment  against 
John  Reilly,  returnable  to  the  Superior  Court  of  Chatham 
county,  which  was  levied  by  Cole,  sheriff  of  said  county, 
on  a  grocery  store  occupied  by  Reilly,  and  the  stock  of 
goods  therein,  as  the  property  of  defendant;  whereupon 
Reilly  executed  to  the  sheriff  a  bond,  with'McMahon  as 
his  security,  conditioned*  "that  if  the  said  John  Reilly 
should  well  and  truly  appear  before  the  Superior  Court  of 
Chatham  county,  to  which  said  attachment  was  returna- 
ble, and  should  then  and  there  abide  by  and  perform  the 
order  and  judgment  of  said  Court,  touching  said  attach- 
ment, then  said  obligation  to  be  void  and  of  no  effect, 
otherwise  to  remain  in  full  force  and  virtue."  After- 
wards  plaintiffs  in  attachment  recovered  judgment  against 
Iteilly  for  J575  damages,  and  ^26  for  cost.  The  plain- 
tiff's declaration  alleged  the  foregoing  facts,  and  further 
averred  that  Reilly,  although  often  requested,  had  not 
paid  said  judgment,  nor  in  any  manner  performed  the 
same,  but  wholly  refused  and  neglected  so  to  do,  by  rea- 
son of  which  said  breach  the  said  bond  had  become  for- 
feited, and  an  action  had  accrued  to  plaintiff,  &c. 

To  this  declaration  defendants  demurred,  and  Judge 
Fleming,  before  whom  the  cause  wsis  heard,  after  argu- 
ment sustained  the  demurrer. 

To  which  decision  plaintiff,  by  his  counsel,  excepted, 
and  assigns  the  same  as  error,  on  the  following  grounds: 

1.  Because  the  Court  erred  in  deciding  that  tho-bond, 
executed  by  the  defendants,  and  upon  which  suit  is 
brought,  wa«  an  ordinary  bail  bond. 

2.  Because  the  Court  erred  in  holding  that  the  condi- 
tion of  said  bond  was  performed  by  the  appearance  of  de- 
fendant, without  s^itisfying  the  judgment. 

8.  Because  the  Court  erred  in  sustaining  the  demurrer. 
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Norwood,  Wilson  &  Lestbr,  for  plaintiff  in  error. 

Law,  Bartow  &  Lovel,  contra. 

By  the  Court — ^Benninq,  J.,  delivering  the  opinion. 

Was  the  Court  below  right  in  sustaining  the  demurrer 
to  the  declaration  ?     We  think  not. 

The  declaration  was  founded  on  a  bond  given  in  com- 
pliance with  the  part  of  the  attachment  act  of  1799,  which 
is  in  the  following  words :  '^And  all  goods,  chattels,  lands 
and  tenements,  subject  to  such  attachments,  shall  be 
repleviablo  bjr  appearance  and  putting  in  special  bail,  or 
by  the  defendant's  giving  bond,  with  good  and  sufficient 
security,  to  the  sheriff  or  other  officer  serving  the  same, 
which  bond  he  is  hereby  empowered  to  take,  compelling 
the  defendants  to  appear  at  the  Court  to  which  such 
attachments  shall  be  returnable,  and  to  abide  by  and  per- 
form the  order  and  judgment  of  such  Court."  Cobb,  71. 
The  defendant  in  this  attachment,  Beilly,  failed  to  pay 
the  judgment  rendered  against  him  in  the  attachment, 
and  the  question  is,  whether  that  was  a  breach  of  the 
condition  of  the  bond. 

The  condition  of  the  bond  was  in  pursuance  of  the  act; 
it  was,  to  appear  at  the  return  terra  of  the  attachment, 
and  to  abide  by  and  perform  the  judgment  of  the  Court, 
touching  the  attachment.  The  meaning  of  the  words 
•'abide  by  and  perform  the  judgment**  can  not  be  less  than 
this,  that  he  was  to  pay  the  judgment,  for  the  judgment 
was  to  be  one  for  so  much  money,  and  the  only  way  to 
perform  such  a  judgment  is  to  pay  it. 

The  amendatory  attachment  act  of  1816,  in  providing 
for  the  giving  of  such  a  bond  as  this,  in  the  case  of 
attachments  for  debts  not  due,  uses  the  very  words,  "pay 
the  money  ;'*  it  says,  "but  the  defendant  may  relieve  his 
property  by  giving  to  the  creditor  good  security  to  pay 
the  money  when  due,  and  cost."  lb.,  75. 
28 
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This  act  being  in  pari  materia  with  the  other,  and  ex- 
pressly saying  that  the  bond  is  to  be  conditioned,  "to  pay 
the  money"  is  sufficient  to  remove  any  doubt,  if  any  were 
left,  that  the  words  in  the  act  "to  abide  by  and  perform 
the  judgment"  meant  the  same  thing — meant,  "to  pay 
the  money"  recovered  in  the  judgment. 

What  is  there  to  be  urged  against  this  view  ?  Two 
things  were  urged.  First,  it  was  said  that  if  the  meaning 
was,  that  the  defendant  was  to  be  bound  to  pay  the  ' 
money,  what  was  the  use  of  also  bindinghim  to  appear? 
Grant  that  there  was  none.  That  would  merely  show, 
that  the  binding  him  to  appear  was  superfluous,  was  use- 
less, but  that  a  certain  construction  will  render  some 
words  of  an  act  superfluous,  is  not  sufficient  to  forbid 
that  construction,  if  it  is  one  plainly  called  for  by  the 
other  words  of  the  act,  and  that  call  is  supported  by  the 
express  words  of  an  act  in  pari  materia. 

But,  indeed,  there  may  have  been  in  the  mind  of  the 
Legislature  a  supposed  use  for  an  appearance  by  the  de- 
fendamt.  By  the  common  law,  the  plaintift  in  an  action 
could  not  get  a  judgment  against  the  defendant,  until 
appearance  or  outlawry  of  the  defendant.  Hence,  by  the 
common  law,  appearance  by  the  defendant  was  valuable 
to  the  plaintiff!  At  the  time  when  this  attachment  act 
was  passed  (1799)  the  change  of  the  common  Idw  in  this 
respect  was  but  recent,  and,  perhaps,  not  generally 
known.  Consequently,  it  may  be  that  the  Legislature 
acted  under  the  impression  that  that  law  was,  in  this 
respect,  still  in  force,  and  that  they  required  an  appear- 
ance at  the  first  term  of  the  attachment  to  meet  this  sup- 
posed law. 

Again,  this  argument  may  be  retorted,  and  thus  neu- 
tralized. If  the  only  object  of  the  Legislature  was  to 
compel  an  appearance  by  the  defendant,  what  was  the 
use  of  saying  that  he  should  "abide  by  and  perform  the 
judgment." 
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tly,  a  mere  appearance  "at  the  Court  to  which"  the 
tachment  is  "returnable,"  would  be  a  poor  substi- 
)r  the  replevied  property,  and  yet,  that  is  all  the 
tute  the  plaintift'  would  have,  if  the  words  "to  abide 
i  perform  the  order  and  judgment  of"  the  Court, 
have  no  effect. 

next  argument  was,  that  there  was  a  case  in  Dud- 
reports,  (35,)  in  which  it  was  determined  that 
1  of  this  sort  is  satisfied  by  the  mere  appearance  of 
fondant  in  attachment.  But  the  point  in  that  case 
^'bether  the  taking  of  such  a  bond  dissolved  the 
ment,  so  as  to  relieve  the  oflicer  from  the  duty  of 
ising  the  attachment,  &c.  There  was  no  question 
case  as  to  the  import  of  the  condition  of  the  bond, 
of  course,  any  general  words  that  may  have  been 
>y  the  Court  are  to  be  restricted  to  the  facts  of  the 

think,  then,  that  the  declaration  was  sufficient, 

herefore,  that  the  Court  below  erred  in  sustaining 

murrer  to  it. 

Judgment  reversed. 
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aintiff  amended  his  declaration  by  substituting  another  person 

knself.    This  amendment  was  struck  out,  on  the  objection  of 

lefendant 

lat  the  effect  was  to  restore  the  case  to  its  first  condition,  and 

furo  was  to  make  him  become  the  plaintiff  again. 

rgument  drawn  from  matter  not  contained  in  the  record,  must 

sregarded. 

,  scire  facias  to  make  a  party  plaintiff,  the  defendant  pleaded  a 

xit  by  the  previous  plaintiff,  and  a  '^settlement"  with  the  previ- 
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0U8  plaintiff.    The  Court  declined  to  divide  these  pleas,  l>iit  saved 
them  for  a  defence  to  the  defendant  on  the  trial  of  the  action. 
tieldf  that  this  action  ought  not  to  be  disturbed. 

Scire  Facias,  to  make  parties.  In  Richmond  Superior 
Court.  Decision  by  Judge  Holt,  at  November  Term, 
1858. 

The  facts  of  this  case  are  as  follows : 

Oswell  E.  Cashin,  appointed  administrator  of  Gazaway 
F.  M.  Bealle,  deceased,  as  and  while  Clerk  of  tho  Supe- 
rior Court  of  Richmond  county,  instituted  his  action  of 
trover  against  Charles  T.  Bealle,  for  the  recovery  of  three 
negroes,  returnable  to  June  term,  1858,  of  Richmond 
Superior  Court.  Afterwards,  at  June  term,  1856,  Benja- 
min F.  Hall,  having  succeeded  Cashin  in  ofBce,  applied  for 
and  obtained  letters  of  administration  de  bonis  non  on  the 
estate  of  said  Gazaway,  and,  on  motion  of  counsel  for  plain- 
tiff, the  declaration  was  amended  by  making  Ilall  aparty 
plaintiff  in  said  action,  in  the  place  and  stead  of  Cashin. 
Subsequently  the  Court  of  Ordinary  of  Richmond  county 
revoked  the  letters  of  administration  both  of  Cashin  and 
Hall,  and,  upon  application  therefor,  appointed  Richard 
H.  P.  Day  administrator  de  bonis  non  on  said  estate ; 
whereupon  Day  sued  out  Scire  Facias,  calling  on  defend- 
ant to  shew  cause  why  he,  as  administrator  tie  bom  non  of 
Gazaway  F.  M.  Bealle,  deceased,  should  not  be  made  a 
party  plaintiff  in  said  cause,  in  lieu  and  stead  of  Oswell  E* 
Cashin.  Defendant  appeared  by  counsel  and  shewed  for 
cause — 

1st.  That  there  was  no  such  record  as  that  set  forth  in 
the  Scire  facias. 

2d.  That  the  plaintiff  in  the  original  suit,  Cashin,  came 
into  Court,  and  voluntarily  retracted  his  action,  prior  to 
the  issuing  of  said  Scire  facias, 

3d.  Prior  to  said  retraxit,  the  parties  to  the  original 
suit  met  and  agreed  upon  a  settlement  thereof,  and  then 
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ere'did  settle  the  case,  and  the  plaintiff  expressed 
f  lis  satisfied.     And 

That  the  said  Cashin  had  not  been  removed  from 
ministration  of  the  estate  of  the  deceased,  and  that 
(1  n.  P.  Day  was  not  such  administrator  as  he 
i  himself  to  be. 

?r  argument,  the  Court  held  and  decided  that  the 
1(1  fourth  grounds  in  the  answer  were  insafficient, 
(lered  parties  to  be  made,  reserving  to  the  defend- 
e  light,  upon  the  trial  of  the  cause,  of  insisting 
he  matters  of  defence  contained  in  the  second  and 
i^rounds. 

ivhich  decision  and  judgment  counsel  for  defendant 
s,  and  assigns  the  same  as  error. 

LERs  &  Jackson,  J.  C.  &  G.  Snead,  E.  Starnes,  for 
ift'in  error. 

^oNB,  contra. 

the  Court. — Bbnning,  J.,  delivering  the  opinion, 

Court  below  overruled  the  first  and  fourth  pleas, 
)3tponed  the  second  and  third,  to  the  trial  of  the 
Was  this  decision  right  ? 

\  first  plea  was :  "That  there  was  no  such  record  as 
3t  forth  in  said  scire  facias.'' 

The  record  "set  forth"  in  the  Scifa.,  was  the  record 
use  in  which  Oswell  E.  Cashin,  as  administrator  of 
ray  P.  M.  Bealle  was  the  plaintiff^  and  Charles  T. 
5  was  the  defendant.  It  was  argued  that  Cashin, 
time  before  the  issuing  of  the  Sci.  fa.j  "on  motion 
own  counsel,  had  retired  from  the  case,"  and  that 
!all  had,  thereupon,  been  made  a  party  in  his  place. 
hat  the  record  shows  is,  that  Cashin  "amended  the 
ation  in  said  case,  by  making"  "Hall  a -party  plain- 
orcin,"  in  his  place ;  and,  that  this  amendment  was 
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excepted  to ;  and,  that  the  exception  was  sustained  by 
the  Court.  The  amendment,  then,  being  nullified,  the 
case  stood  as  it  did  before  the  amendment  was  made,  and 
it  stood,  before  that  was  made,  as  a  case  in  favor  of 
Cashin,  adm'r  of  Bealle  vs.  Bealle. 

There  was^  then,  such  a  record  as  that  set  forth  in  the 
ScL  fa.j  viz  :  a  record  in  which  Cashin  was  the  plaintifti 
This  first  plea  was,  therefore,  not  true,  and,  consequentlj, 
the  judgment  overruling  it  was  right.. 

The  fourth  plea  was,  that  Cashin  had  not  been  removed 
from  the  administration  of  the  estate  of  Bealle,  and  that 
Day  was  not  administrator  of  that  estate. 

The  argument  urged  against  the  judgment  overruling 
this  plea  was  stated  in  these  words :  "The  evidence,  if 
plaintiffhad  been  required,  or  defendant  had  been  per- 
mitted to  produce  any,  would  have  been  the  judgment  of 
the  Court  of  Ordinary,  revoking  and  annulling  the  ad- 
ministration of  Cashin,  because  he  had  never  given  any 
bond  as  administrator.  His  administration  was,  there- 
fore, void."  But  there  are  no  facts  in  the  record  for  this 
argument  to  rest  on.  There  is  nothing  in  this  record  to 
show  that  the  plaintift  ever  offered  in  evidence  the  judg- 
ment referred  to  in  the  argument ;  nothing  in  the  record 
to  show  that  any  such  judgment  exists.  We,  therefore, 
cannot  yield  to  the  argument.  But,  indeed,  we  are  not 
ready  to  say  that  we  should  yield  to  this  argument  if  it 
did  appear  that  this  judgment  exists. 

We  merely  say,  however,  that,  with  "the  lights  before 
us,"  we  are  not  able  to  see  any  error  in  the  judgment 
overruling  this,  the  fourth  pica. 

The  Court  made  no  decision  on  the  second  and  third 
pleas.  It  refused  to  make  any  decision  on  them,  but 
saved  to  Bealle  the  right  to  insist  on  the  matters  contain- 
ed in  them,  on  the  trial  of  the  case.  And  where  there  is 
no  decision',  there  can  be  no  case  for  this  Court.  The 
words  of  the  act  organizing  the  Court  are:    "All  causes 
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iniinal  or  civil  nature  may,  for  alleged  error,  in  any 
n,  sentence,  judgment  or  decree,  be  carried  up," 
Cobb,  448. 

indeed,  the  matters  of  these  pleas  are  very  proper, 
? fence  to  the  action,  and  we  can  see  little  reason 
le  defendant  in  the  action  should  not  be  content  to 
limself  of  them  iu  his  defence  to  the  action.  And 
y  any  means  clear  that  such  matters  as  these  are 
ible  to  Si  scire  facias*'  to  make  parties?  If  so,  are 
ilure  of  consideration,  non  est  factum  j  payment,  the 
e  of  limitations,  every  defensive  matter,  equally 
ible? 

Upon  the  whole,  we  decline  to  interfere  with  the 
I  of  the  Court  on  the  second  and  third  pleas. 

Judgment  aflSLrmed. 


BROWN  vs.  THE  STATE. 

trial  ought  to  be  granted  where  one  of  the  jury  is  cousin  to  the 
>ecutor,  and  the  fact  not  known  to  the  accused  or  his  counsel 
after  his  conviction. 

(lietment  for  Forgery  and  Counterfeiting.  Motion 
ew  trial.  In  Chatham  Superior  Court.  Tried  be- 
Judge  Fleming,  at  January  Term,  1859. 
ic  facts  of  this  case  will  be  found  sufficiently  stated 
le  bill  of  exceptions,  which  was  as  follows,  viz : 
G  of  Georgia,  1  Be  it  remembered,  that  at  the 
Jhathara  County,  J  January  Term,  1859,  of  Chatham 
i^rior  Court,  his  Honor  William  B.  Fleming,  one  of 
Judges  of  the  Superior  Courts  of  said  State,  presiding, 
cause  of  IA6  State  of  Oeorgia  vs.  WiUiam  M.  JBrovm^ 
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then  andthere  pending  on  the  criminal  side  of  said  Court,, 
being  a  prosecution  for  Forgery  (md  Counterfeiting^  came' 
on  to  be  heard  on  the  19th  day  of  February,  1859.  The 
parties  announced  themselves  ready ;  a.  jury  was  empan- 
nelled;  and  the  cause  went  to  trial  under  ploa  of  the 
General  Issue. 

Witnesses  were  introduced  by  the  State  only,  and  te^ 
tified  on  the  direct  and  cross-examination  as  shown  by 
the  Record,  to  be  sent  up  by  the  clenk  of  said  Court. 

In  th^  direct  examination  of  the  witness,  Benjamin 
Bragg,  defendant,  by  his  counsel,  objected  to  his  giving 
any  testimony  touching  the  uttering  of  the  instrument 
alleged  to  have  been  forged^  on  the  ground  that  the  third 
count  of  the  Indictment,  that  by  which  it  was  intended 
to  charge  the  prisoner  with  the  offence  of  uttering  a  forged 
instrument  of  writing^  knowing  it  to  he  such^  did  not  charge 
the  defendant,  William  M.  Brown,  but  William  M.  Davis, 
with  guilty  knowledge.  The  Court  overruled  the  objection, 
and  witness  testified  as  stated  in  the  Record.  The  de- 
fendant then  excepted  to  such  decision,  and  now  assigns 
the  same  as  error. 

Defendant  introduced  notestimony. 

The  cause  was  then  argued  and  submitted,  and  the 
jury  found  the  prisoner  gpilty  on  the  third  count  of  the 
Indictment. 

Afterwards,  to- wit,  on  the  25th  day  of  February,  1869, 
and  during  the  session  of  said  Court  at  the  term  thereof 
aforesaid,  the  defendant,  by  his  counsel,  moved  the  grant- 
ing of  &  rule  nisij  calling  upon  the  Solicitor  General, 
Julian  Hartridge,  Esqr.,  to  show  cause,  instanter^  or  upon 
a  day  prior  to  the  adjournment  of  the  aforesaid  term  of 
Court,  why  the  verdict  of  the  jury,  as  aforesaid,  should 
not  be  set  aside,  and  a  new  trial  granted  in  said  cause,  on 
the  following  grounds,  to-wit : 

1.  Because  the  Court  erred  in  admitting  evidence  going 
to  show  the  defeiidant  had  uttered  a  forged  paper,  as  tJi& 
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M>t  did  not  allege  that  be  kneW  the  same  to  be  a 

* 

cause  the  jaror,  Allen  Russell,  is  a  cousin  of  the 

or,  Henry  Davis,  a  fact  not  known  to  the  defend- 

is  counsel  till  after  the  verdict  was  rendered,  and 

,  therefore,  an  impartial  juror  as  between  the 

d  the  accused, 

cause  the  verdict  was  without  evidence. 

cause  the  verdict  was  contrary  to  law. 

stain  the  second  ground  as  above  stated,  counsel 

id   introduced  the  original   affidavits,  copies  of 

.ere  annexed  to  the  bill  of  exceptions. 

_^ourt  overruled  the  motion  for  a  new  trial,  and 

nt  excepted. 

EL  &  Anderson,  for  plaintiff  in  error. 
iN  Hartridge,  Bol.  Gen.,  contra. 

e  Court — Stephens,  J.,  delivering  the  opinion. 

main  question  in  this  case  is,  whether  or  not  a  new 
ght  to  have  been  granted  on  account  of  the  rela- 
[)  of  the  juror,  Russell,  to  the  prosecutor,  the  fact 
iig  known  to  the  accused,  aor  to  his  counsel,  till 
)nviction.  There  is  no  question  whether  the  rela- 
p  disqualifies  the  juror.  That  is  conceded,  but  it 
there  was  no  diligence  used  to  find  out  the  fact  at 
lit  time.  It  is  said  that  the  act  of  1856,  page  230 
pamp't,  1855  and  1856,  provides  a  time  when  the 
1  may  ascertain  causes  of  disqualification,  and  if 
\  to  do  so  at  that  time,  he  fails  in  that  diligence 
would  entitle  him  to  a  new  trial.  We  do  not  think 
single  view  will  show  to  what  consequences  such 
oil  of  diligence  would  lead.  There  are  other  dis- 
ing  causes,  the  imputation  of  which  would  be  very 
vc.  such  as  idiocy  or  lunacy,  or  negro .  blood,  and 
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there  is  the  very  same  provision  for  ascertaining  these 
causes  at  the  very  same  stage  of  the  proceedings.  The 
provision  is,  that  objection  may  be  made  to  a  juror  on  any 
of  these  grounds.  Now,  to  come  up  to  the  standard  of 
diligence  claimed  by  the  Solicitor  General  in  this  case, 
the  accused  would  in  every  case  have  to  object  to  every 
juror  on  all  these  grounds,  idiocy  and  negro  blood  includ- 
ed, for  if  he  should  afterwards  find  out  that  one  of  the 
jurors  bad  negro  blood,  or  was  an  idiot,  he  could,  as  in 
the  case  of  relationship,  be  answered  that  hia  time  had 
passed.  That  is  to  say,  the  accused,  in  order  to  be  duly 
diligent,  must  of  necessity  give  offence  to  every  juror  who 
is  to  try  his  life  or  libei;ty,  a  degree  and  energy  of  dili- 
gence which  we  cannot  require.  He  must  make  the  ob- 
jection at  the  right  time,  if  he  knows  the  fact,  but  if  he 
does  not  know  the  fact,  nor  have  special  reason  to  believe 
it,  he  is  not  bound  to  offend  every  man  on  the  panel  by 
making  random  imputations  against  him. 

Judgment  reversed. 


BBEWTON  vs.  SMITH  AND  WIFE, 

1.  A  deed,  though  void,  may  be  a  cloud  over  the  true  title ;  and,  there- 
fore, a  bill  wili  lie,  to  have  it  delivered  up  to  be  cancelled. 

2.  K.  made  a  deed  in  which  he  said,  "  I  give  and  bequeath  the  afore- 
said slaves  to  the  said  Ebaline  Sikea  and  any  other  child  or  children 
which  I  may  hereafter  have."  K.  had  children  born  afterwards. 
These  filed  a  bill,  and  prayed  that  the  deed  might  be  bo  reformed  as 
to  make  it  convey  their  interest  to  a  trustee  for  them, — alleging,  in 
the  bill,  that  such  trustee  was  left  out  of  the  deed,  by  ignorance  of 
law  in  the  donor  or  his  scrivener.    Beid,  That  the  bill  lay. 
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[uity,  in  Tatnall  Superior  Court.  Decision  on 
r  by  Judge  Fleming,  May,  1859. 

was  a  bill  filed  by  Benjamin  Brewton  as  the  ad- 
,tor,  cum  testamento  annexe,  of  Edward  Kennedy, 
1,  late  of  Tatnall  county,  and  as  the  next  friend  of 

nt  children  of  deceased,  against  William  Smith 
iline,  his  wife.  The  object  of  the  bill  was  to  en- 
action at  law  and  to  reform  certain  deeds  executed 
aid  Edward  Kennedy  in  his  lifetime, 
nil  alleges  that  plaintiff  departed  this  life'possess- 
nsiderable  property,  consisting  of  land  and  negroes, 

his  last  will  and  testament ;  that  the  persons  there- 
in ted  executors  refusing  to  qualify,  complainant 
pointed  administrator  with  the  will  annexed,  and 
)sscssion  of  the  estate.  That  he  took  possession 
bllowing  negroes  of  which  deceased  died  possessed, 

Ann  and  Ljdia  and  their  children,  and  others, 
it  an  action  of  trover  has  been  instituted  against 

Smith  and  wife  for  the  recovery  of  the  first  named 
s,  to-wit,  Ann  and  Lydiaand  their  children.  That 
and  wife  claim  said  negroes  under  the  following 
which,  they  allege,  were  executed  by  said  Edward 
dy  at  the  times  they  respectively  bear  date,  viz : 

)f  Georgia,  "iloatl  whom  these  presents  shall  come, 
mil  County,  /     Oreeting: 

dward  Kennedj^  sen.,  of  the  county  and  State  afore- 
yv  and  in  consideration  of  the  good  will  and  affec- 
/hich  I  have  to  my  illegitimate  daugter  Ebaline 

of  the  age  of  one  year  and  five  or  six  months  old, 
;ivcn,  and  by  these  presents  doth  give  and  bequeath 
%  the  said  Ebaline  Sikes,  a  certain  negro  woman 
1  Ann,  and  her  child  Lydia,  and  all  her  increase,  I 
nd  bequeath  the  aforesaid  slaves  to  the  said  Ebaline 

and  any  other  child  or  children  which  I  may  bere- 
bave  by  my  wife  Charlotte  Kennedy ;  and  I  do  fur- 
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ther  give  unto  the  said  Ebaline  Sikes,  one  bed  and  furni- 
ture to  herself  alone,  to  the  only  proper  use  and  benefit 
of  them,  the  said  Ebaline  Sikes  and  the  other  heirs  which 
I  may  hereafter  have  by  my  present  wife,  Charlotte  Ken- 
nedy, their  heirs^  executors  and  administrators  forever. 
In  testimony  whereof,  I,  the  said  Edward  Kennedy,  hath 
hereunto  set  my  hand  and  seal,  this  twenty-third  day  of 
July,  in  the  year  of  our  L<?rd  eighteen  hundred  and  thiity- 

oight. 

his 

EDWARD  M  KENNEDY,  [l.b.] 

mark. 

Signed  and  acknowledged  in  the  presence  of  us. 

SIIADRICK  HANDCOCK. 

WM.  W.  Tippms,  J.  P. 

State  of  Georgia,    1  To  all  whom  these  presents  shall  come, 

Tatnall  County.  J      Greeting: 

I,  Edward  Kennedy,  sen.,  of  the  county  and  State  afore* 
said,  for  and  in  consideration  of  the  good  will  and  affec- 
tion which  I  have  to  my  illegitimate  daughter  Ebaline 
Sikes,  about  four  years  old,  and  my  daughter  Dica  Ken- 
nedy, about  two  years  and  six  months  old,  and  my  son 
AlfiDrd  Kennedy,  about  fifteen  months  old,  and  any  other 
children  which  I  may  have  by  my  present  wife,  Charlotte 
Kennedy,  hath  given,  and  by  these  presents  doth  give 
and  bequeath  to  them,  the  said  Ebaline,  Dica,  and  Alford, 
and  any  other  children  I  may  have  by  my  present  wife, 
Charlotte -Kennedy,  in  equal  interest,  (a  certain  lot  of 
money,  to-wit :  five  hundred  and  fifty  dollars,  placed  in 
the  place  of)  a  certain  negro  girl  named  Harriet,  about 
fift;een  years  old,  and  her  increase,  if  any,  and  one-half  of 
my  stock  of  horses  and  cattle,  and  stock  of  all  descrip- 
tioD,  and  household  and  kitchen  furniture,  and  working 
tools  Which  may  be  left  at  my  death,  to  be  divided  at  my 
death ;  if  J  should  live  until  my  sons  Eli  and  Hamptoa 
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arrive  to  the  age  of  twenty-one  years,  and  if  I  should 
iiy  sons  Eli  and  Hampton  should  arrive  at  the  age  of 
-one  years,  as  I  have  leftthe  other  part  of  my  stock 
isehold  furniture  to  them,  to  have  and  to  hold  the 
gro  girl  Harriet  and  her  issue,  and  the  said  stock, 
old  and  kitchen  furniture  and  working  tools,  to 
y  proper  use,  benefit  and  behoof  of  them,  the  said 
3  Sikes,  Dica  Kennedy  and  Alford  Kennedy,  and 
lor  children  which  I  may  have  by  my  present  wife, 
tte  Kennedy,  their  heirs,  executors  or  administra- 
>rever.  In  testimony  whereof,  I  the  said  Edward 
dy,  sen.,  hath  hereunto  set  my  hand  and  seal,  this 
-fifth  day  of  March,  in  the  year  of  oor  Lord  eighteen 
:d  and  forty-one. 

his 
EDWARD  M  KENNEDY,  [l.s.] 
mark. 
icd  and  acknowledged  in  the  presence  of  us. 

GEORGE  M.  E.  TIPPINS. 

WM.  W.  TIPPIN8,  J.  I.  0. 
;ia,  1      Know  all  men  by  these  presents, 

null  County. /that  I,  Edward  Kennedy,  of  said 
and  county,  for  and  in  consideration  of  the  natural 
md  affection  which  I  have  and  bear  to  my  several 
en,  viz:  Ebaline  Sikes,  my  illegitimate  daughter, 
Kennedy,  Alford  Kennedy,  Cynthia  Kennedy,  Char- 
Kennedy,  Raiford  Kennedy,  Mahala  Kennedy,  Mar- 
tennedy,  and  Sarah  Kennedy,  and  also  any  other 
or  children  which  I  may  hereafter  have,  by  my 
nt  wife  Charlotte  Kennedy,  all  of  the  same  place,  do 
lose  presents  give  and"  grant,  unto  my  said  children, 
'tiiiii  negro  woman  named  Hannah,  about  fifteen 
J  old,  to  have  and  to  hold  the  said  negro  woman  to 
L  the  said  cliildren  as  aforesaid,  their  heirs  and  assigns 
er.    In  testimony  whereof,  I  have  hereunto  set  my 
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hand  and  affixed  my  seal,  this  eleventh  day  of  June,  one 
thousand  eight  hundred  and  forty-nine. 

his 
EDWARD  M  KENNEDTi  [i-s.] 
mark. 

Signed,  sealed  and  delivered  in  presence  of  us. . 

MICHAEL  M.  EA80N. 
'  JOSIAH  P.  R.  SEKES. 
DANIEL  SIKES. 
Georgia,  1      In  person  appeared  before  me  Sam- 

Tatnall  County.  /  uel  D.  Surrency,  a  Justice  of  the 
Peace,  in  and  for  said  county,  Michael  M.  Eason,  who 
*  being  duly  sworn,  saith  he  saw  Edward  Kennedy  sign  the 
within  deed,  for  the  purposes  therein  mentioned;  and 
further  saith  he  saw  Josiah  P.  R.  Sikes  and  Daniel  Sikes 
sign  it  also  as  witnesses.  M.  M.  EASON. 

Sworn  to  and  subscribed  before  me,  this  8d  September^ 
1849.  SAMUEL  D.  SURRENCY,  J.  P. 

The  bill  further  alleges,  that  at  the  time  the  first  deed 
purports  to  have  been  executed,  Edward  Kennedy  had  no 
legitimate  child  or  children,  but  had  only  an  iliegithnate 
daughter,  Ebaline  Sikes,  now  Mrs.  Smith,  mentioned  in 
said  deed.  That  when  the  second  deed  was  made  Ken- 
nedy had  two  legitimate  children,  Dica  and  Alford,  and 
at  the  time  the  third  and  last  deed  was  executed,  he  had 
the  following  legitimate  children,  being,  to-wrt;  Dica, 
Alford,  Cynthia,  Charlotte,  Raymond,  Mohala,  Martin, 
and  Sarah ;-  and  afterwards  he  had  another  child,  Caro- 
line ;  and  that  all  of  said*  children  survived  their  father. 
That  William  Smith  intermarried  with  the  said  Ebaline, 
the  illegitimate  daughter  mentioned  and  provided  for  in 
said  deeds,  and  claims  under  the  Jirst  deed  all  the  negroes 
therein  mentioned,  with  their  increase,  and  under  the 
second  and  third  deeds  he  claims  a  proportion  of  the 
property  therein  mentioned,  excluding  all  the  children 
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ter  the  date  of  aaid  deeds  respectively,  from  any 
r  interest  therein. 

bill  further  states  that  the  action  of  trover  came 
was  tried  at  March  Term,  1858,  when,  under  the 
of  the  court,  plaintiffs  in  said  action,  Smith  and 
btained  a  verdict  for  all  the  negroes  mentioned  in 
St  deed,  from  which  verdict  complainant  appealed. 
Inch  is  now  pending  in  the  Superior  Court;  and" 
nith  and  wife  are  threatening  to  bring  suit  against 
linant  for  the  property  in  the  second  and  third 
or  their  share  or  proportion  thereof  as  aforesaid, 
bill  charges  that  Kennedy  was  an  uneducated  and 
nt  man,  and  unable  so  write,  and  that  the  aforesaid 
were  prepared  and  drawn  up  by  persons  unlearned, 
ad  no  knowledge  of  law,  and  that  the  intention  of 
jdy  was  to  retain  possession  of  said  property  and 
until  his  death,  and  that  then  all  his  legitimate  chil- 
together  with  the  said  Ebaline,  were  to  share  the 
equally ;  and  said  conveyances  were  never  delivered . 
'^  \m  lifetime,  but  were  in  his  possession  at  the  time 
death. 

i  prayer  of  the  bill  is,  that  Smith  and  wife  be  en- 
l  from  further  proceeding  with  their  action  at  law, 
bat  Raid  conveyance  be  reformed  so  as  to  express  the 
iiid  real  intentions  of  the  donor,  and  that  the  said 
ne  be  decreed  to  receive  only  an  equal  share  of  said 
Tty  with  the  lawful  children  of  said  Kennedy. 
0  following  is  a  copy  of  the  last  will  and  testament 
hvard  Kennedy,  attached  as  an  exhibit  to  complain- 
bill,  viz : 

'F^'ii  ^^4.     ?•  In  the  name  of  God,  Amen  : 
tiiali  county.  J  ' 

Edward  Kennedy,  of  said  State  and  county,  being  of 

need  age,  and  knowing  that  I  must  shortly  depart 

tliia  world,  deem  it  right  and  proper  both  as  respects 

2\i  and  my  family,  that  I  should  make  a  disposition 
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of  ray  property  and  do  make  and  ordain  this  my  last  will 
and  testament,  hereby  revoking  and  •annulling  all  other 
wills  made  by  me  arid  particularly  revoking  a  conveyance 
of  property  which  was  to  go  into  effect  at  my  death, 
which  bears  date  the  twenty-fifth  day  of  March,  eighteen 
hundred  and  forty-one,  recorded  in  2d  book  D.,  page  196, 
1st  May,  1841,  which  deed  conveys  certain  property  at 
my  death  to  my  two  sons,  Eli  and  Hampton,  and  which 
said  deed  is  hereby  revoked  and  pronounced  null  and  void. 

First.  I  desire  my  body  to  be  interred  in  a  decent  and 
christian-like  manner  suitable  to  my  circumstances  and 
condition. 

Second.  I  desire  all  my  just  debts  to  be  paid  without 
delay. 

Third.  I  give  and  bequeath  unto  my  beloved  wife, 
Charlotte  Kennedy,  during  her  natural  life,  three  hundred 
acres,  lying  in  Tatnall  county,  Georgia,  known  as  the 
Damper  old  place,  originally  granted  to  James  Hancock, 
and  after  her  death  to  go  to  my  son  Baiford  Kennedy; 
and  I  further  give  to  my  said  wife  all  the  bedding  and 
household  furniture  which  she  owned  at  the  time  of  our 
intermarriage,  to  be  entirely  at  her  disposal ;  and  is  fur- 
ther my  will  that  my  wife  shall  remain  upon  the  planta- 
tion which  I  may  be  in  possession  of  and  occupying  as 
my  house  at  the  time  of  my  death,  and  be  supported  out 
of  my  estate,  with  all  the  children  which  may  be  minora 
at  the  time  of  my  death,  until  my  youngest  child  shall 
attain  the  age  of  twenty-one  years,  or  so  long  as  she  may 
reniain  my  widow,  and  conduct  herself  properly  in  the 
opinion  of  my  executors,  reserving  to  my  executors  the 
entire  control  of  my  whole  estate,  and  should  it  appear 
at  any  time  that  my  wife  is  mismanaging  or  wasting 
the  estate,  then  it  is  my  will    that  my  executors  im- 
mediately discharge  her  from  all  further  management  and 
control,  and  I  hereby  appoint  my  executors  guardians  to 
Diy  minor  children,  with  full  control  over  said  minors  in 
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?y  deem  it  necessary  on  account  of  any  improper 
t  on  the  part  of  my  wife. 

th.  It  is  my  will  that  my  son  Alexander  Kennedy, 
ighter  Sarah  Duke,  my  sou  Edward  Kennedy,  my 
nry  Kennedy,  my  daughter  Witthy  Ann  Stubbs, 
William  Kennedy,  my  daughter  Miriam  Strick- 
ly  son  Solomon  Kennedy,  and  my  daughter  Eliza- 
arrency,  have  no  more  of  my  estate  than  the  prop- 
liich  I  have  already  given  them, 
a.  AVTiereas,  on  the  eighteenth  day  of  January, 
3n  hundred  and  thirty-three,  I  conveyed  by  deed  to 

0  sons,  Eli  Kennedy  and  Hampton  Kennedy,  two 
slaves  Isham  and  Tena,  which  deed  of  conveyance 
ecord  in  Tatnall  county,  in  book  D.,  page  76,  and 
{  another  conveyance,  deeded  to^them  two  negro 
iryant  and  Morris,  and  my  land  and  plantation 

1  now  live,  and  all  my  lands  on  the  noirth  side  of 
as'  creek,  which  conveyance  is  recorded  in  said 
r,  in  book  D.,  page  11,  and  bears  date  23d  July, 
I  now  will  and  bequeath  to  my  said  son  Hampton, 
>n  Eli  being  now  dead,)  one-half  the  property  as  above 
yed,  being  the  half  to  which  he  is  entitled  under  the 

named  conveyance ;  also  1  will  and  bequeath  to 
id  son,  one  bed  and  furniture,  one  horse,  saddle  and 
,  and  twenty  head  of  stock  cattle :  Provided,  that 
ortion  of  the  above  jiamed  property  which  I  may 
ip  to  him  before  my  death  is  to  be  considered  as  an 
ice  made  him,  and  to  be  deducted  from  the  above 
my  death. 

:tb.  All  the  rest  of  my  property  which  I  may  leave 
;  death,  of  whatsoever  kind,  whether  real  or  person- 
id  all  my  money  in  hand,  and  all  debts  which  may 
le  at  my  death,  I  will  and  bequeath  to  my  illegiti- 
daughter  Ebaline  Sikes,'and  the  children  I  now 
or  may  hereafter  have  by  my  present  wife,  Char- 
,  all  share  and  share  alike,  to  be  divided  when  the 
29 
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youngest  child  shall  attain  the  age  of  twentj'^-one  years. 
My  executors,  however,  are  authorized,  in  their  discre* 
tion,  to  loan  to  each  one  of  the  children,  as  he  or  she  may 
come  of  age,  a  portion  of  the  property  for  his  or  her  sup- 
port. 

Seventh.  I  appoint  my  son  Solomon  Kennedy  and  my 
friend  James  P.  Daniel,  executors  to  this  my  last  will  and 
testament. 

In  witness  whereof,  I,  Edward  Kennedy,  do  hereto  set 
my  hand  and  seal,  and  publish  this  as  my  last  will  and 
testament. 

his 
EDWARD  M  KENNEDY,  [l.s.] 
mark. 
Signed,  sealed^and  published  by  Edward  Kennedy  as 
his  last  will  and  testament,  on  the  nineteenth  day  of  Oc- 
tober, 1860,  in  presence  of  us. 

EVERETT  M.  G.  STUBBS. 
HENRY  KENNEDY. 
E.  H.  BACON. 

The  following  admission  and  agreement  was  made  and 
signed  by  the  solicitors  of  the  respective  parties,  to-wit : 

B.  Brewton,  next  friend,  &c.,"^  Tatnall  Superior  Court, 
complainaut,  and  I  March  Term,  1859 — Bill 

William  Smith  andEBALiNE,  j  in  Equity  and  prayer  for 
his  wife,  defendants.  J,  injunction. 

In  the  above  case  it  is  admitted  on  the  part  of  the  com- 
plainants that  said  grantor  one  month  alter  the  execution 
of  the  said  deed,  carried  the  same  to  the  clerk  of  the  Su- 
perior Court,  telling  him  there  was  a  deed,  by  which  he 
had  provided  for  his  daughter  Ebaline,  and  he  wished  it 
recorded.  That  said  clerk  recorded  the  same  and  handed 
it  to  grantor;  that  said  Ebaline  was  of  the  age  of  one  year 
and  five  or  six  mouths,  at  the  time  said  deed  was  execu- 
ted, and  resided  with  her  father,  the  grantor,  at  that  time 
and  continued  to  reside  there  until  her  marriage  in  1863 ; 
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1I30  agreed  by  defendants  that  the  bonds  usually 
in  injunction  shall  be  waived,  and  it  is  agreed  that 
?ase  be  submitted  to  his  honor,  the  judge  of  said 
,  upon  bill  and  above  agreed  state  of  facts,  and  de- 
3r,  and  that  same  be  argued  by  brief,  and  it  is  fur- 
xgrced  that  said  case  be  carried  to  Supreme  Court  at 
term  after  his  decision  upon  said  demurrer  is  render- 
y  consent. 

WM.  B.  GAULDEN,  compVs  sol'r. 

JOHN  M.  MILLEN,  def  ts  soIV. 
irch  23rd,  1859. 

fendants  demurred  to  the  bill  for  want  of  equity,  and 
e  Fleming  pronounced  the  following  judgment,  sus- 
ng  the  demurrer  and  dismissing  complainants'  bill : 

REWTON,  next  friend,  ei  al.  ^     Tatnall  Superior  Court — 
vs.  V  vBill  for  Injunction  and  to 

Smith  and  wife.    .        j  reform  Deed — Demurrer. 

lis  bill  is  filed  to  reform  a  deed  and  for  injunction, 
object  of  the  injunction  is  to  stop  proceedings  at  law 
niencod  for  the  recovery  of  certain  negroes  mentioned 
le  deed  until  the  deed  should  be  reformed  and  the  re- 
lation proposed  would  destroy  the  right  to  recover. 
3ther  the  injunction  would  be  granted,  then,  depends 
11  the  question  whether  the  deed  will  be  reformed. 
he  ground  of  the  application  to  reform  the  deed  as  set 
li  in  the  bill  is  this :  "That  the  said  Edward  Kenne- 
at  the  time  he  executed  said  conveyance,  was  a  man 
earned  and  unable  to  write — that  he  employed  men 
}arned,  and  who  had  little  knowledge  of  law,  to  draw 
said  conveyance ;  that  he  intended  to  retain  possession 
aid  property  and  deeds  until  his  death,  and  did  retain 
session  of  the  same  until  his  death — the  property  re- 
ning  in  his  possession  and  the  deed  found  among  his 
»ora  at  his  death,  and  that  said  conveyances  were  never 
ivered.  That  he  failed  by  reason  of  the  ignorance  of 
iself  and  the  party  who  drew  up  said  deeds  to  appoint 
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a  trustee  to  protect  this  property  for  the  after-born  chil- 
dren mentioned  in  said  deeds,  who  were  born  and  are 
named  as  heretofore  mentioned.  That  it  was  the  inten- 
tion of  said  Edward  to  provide  for  said  afier-born  chil- 
dren, as  well  as  the  said  bastard,  Ebaline,  by  said  deeds  of 
conveyance.  That  said  William  and  Ebaline  rely  wholly 
and  entirely  upon  said  defective  conveyance  to  maintain 
said  action,  and  to  deprive  your  Orator  and  Oratrixes  of 
their  just  shares  in  said  property.  That  at  the  execution 
of  the  first  deed  (the  deed  under  w^hich  the  action  is 
brought,)  the  wife  of  the  said  Edward  was  pregnant  with 
your  Onitrix  Dicy,  and  said  Dicy,  was  born  before  said 
deed  was  recorded,"  &c. 

In  addition  to  the  above  allegations  in  the  bill,  the 
counsel  have  agreed  upon  the  following  facts,  which  of 
course  must  be  considered  as  part  of  complainant's  bill, 
viz :  "  That  one  month  after  the  execution  of  the  said 
deed,  the  grantor  carried  the  same  to  the  clerk  of  the  Su- 
perior Court,  telling  him  that  there  was  a  deed  by  which 
he  had  provided  for  his  daughter  Ebaline,  and  he  wished 
the  same  recorded — that  said  clerk  recorded  the  same  and 
handed  it  to  grantor — that  said  Ebaline  was  of  the  age  of 
one  year  and  five  or  six  months  at  the  time  said  deed  was 
executed,  and  resided  with  her  father,  the  grantor,  at  that 
time,  and  continued  to  reside  there  until  her  marriage  in 
1853.  It'is  also  agreed  by  defendants  that  the  bonds 
usually  given  in  injunction  shall  be  waived,  and  that  the 
cause  be  submitted  upon  the  bill,  and  above  agreed  state 
of  facts  and  ciemurrer,  and  that  the  same  be  argued  by 
brief,  and  that  said  case  be  carried  to  the  Supreme  Court, 
at  the  next  term  after  the  decision  upon  said  demurrer  ia 
rendered,  by  consent.** 

Upon  thQ  above  state  of  facts,  I  am  asked  to  reform  the 
deed  and  grant  injunction.  If  the  allegation  be  true  that 
the  deed  was  never  delivered,  then  there  is  no  deed  be- 
fore me,  and  of  course  no  deed  to  be  reformed.     Delivery 
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Mitial  to  the  perfection  of  a  deed,  and  until  delivery 
ot  executed,  the  grantee  receives  no  title,  for  the 
;)r  has  parted  with  none.  What  is  there  to  reform  ? 
r  such  a  state  of  facts,  the  idea  of  reformation  is  pre- 
rous.  If  the  deed  was  delivered,  then,  upon  a  proper 
iiule,  it  might  be  reformed,  but  for  the  purpose  of 
lemurrer,  am  I  at  liberty  to  assume  that  the  deed 
lelivered  in  the  face  of  the  allegation  in  the  bill  that 
s  never  delivered?  Is  it  competent  for  the  com- 
unts  to  abandon  this  allegation,  and  say  that  although 
negation  is  made,  yet  the  facts  agreed  upon  by  coun- 
•ove  a  delivery  ?  I  doubt  if  the  complainants  would 
illing  to  take  this  position,  for  it  would  be  giving  up 
•rincipal  ground  of  their  defence  to  the  action  pend- 
•n  the  common  law  side  of  this  court.  But  I  ask 
1,  if  they  be  willing  can  they  do  so  ?  The  allegation 
cir  bill  that  the  deed  was  never  delivered,  amounts 
I  allegation  that  the  facts  set  out  and  agreed  on  do 
)rove  a  delivery.  If  this  be  so,  I  repeat,  there  is  no 
before  me  to  be  reformed.  This  is  the  case  madehj 
)ill ;  can  I  decide  this  de^nurrer  upon  a  case  not  made 
lie  bill  ?  I  may  think,  and  in  point  of  fact  I  do  think, 
the  deed  was  delivered — that  the  facts  agreed  upon 
e  the  delivery,  but  I  cannot  act  upon  that  opinion  in 
decision  of  this  demurrer.  The  question  of  delivery 
)t  before  me.  The  biU  alleges  that  the  demurrer  ad- 
j  that  the  deed  was  never  delivered.  This  admission 
Durse  is  for  the  purposes  of  this  demurrer — it  cannot 
!iid  beyond  it,  for  if  I  were  to  overrule  the  demurrer 
defendant  would  have  the  right  to  answer  the  bill 
deny  its  allegations.  If  he  is  not  precluded  in  this 
f  proceeding  from  denying  what  he  now  admits  for 
purposes  of  the  demurrer,  surely  he  will  not  be  pre- 
led  from  denying  the  same  thing  on  the  trial  of  the 
oil  at  common  law.  In  other  words,  his  demurrer  now 
aid  not  be  evidence  against  him  on  the  trial  of  the 
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common  law  action.     So  far  as  this  bill  seeks  a  reforma- 
tion of  this  deed  it  is  to  my  mind  clearly  demurrable. 

And  now  what  is  the  ground  upon  which  the  injunction 
is  asked?  The  ground,  if  I  understand  the  bill,  is  that 
the  deed  may  be  reformed.  But  no  case  for  reforming 
the  deed  is  made.  Why  then  enjoin  the  party  to  have 
that  done  which,  by  the  complainant's  own  showing  cannot 
be  done.  I  am  the  better  satisfied  with  this  conclusion, 
because,  even  if  the  bill  had  admitted  the  delivery,  there 
would  be  no  case  for  reforming  the  deed.  This  question 
is  really  not  before  me.  I  will  not  therefore  argue  it  at 
length,  but  content  myself  with  referring  to  one  or  two 
authorities.  The  reformation  asked  for  is  this,  that  the 
grantor  intended  to  provide  for  after-born  children,  but  did 
not  do  it  in  consequence  of  his  own  ignorance  and  the 
Ignorance  of  the  draftsman.  The  ignorance  is  this,  that 
the  grantor  and  his  draftsman  were  both  ignorant  that  a 
direct  conveyance  to  persons  not  in  being  could  not  be 
made.  The  bill  therefore  asks  that  a  trustee  should  be 
appointed  that  the  intention  of  the  grantor  might  be  car- 
ried out.  The  case  thus  presented  is  a  naked  case  of  ig- 
norance of  law.  The  Supreme  Court  of  the  United  States 
in  the  case  of  Hunt  vs.  Rousmanier,  say :  "  The  question 
then  is,  ought  the  court  to  grant  the  relief  which  is  asked 
for,  upon  the  ground  of  mistake  arising  from  2diy  ignorance 
of  law  ?  We  hold  the  general  rule  to  be  that  a  mistake 
of  this  character  is  not  a  ground  for  reforming  a  deed  found- 
ed on  such  mistake  and  whatever  exceptions  there  may 
be  to  this  rule,  they  are  not  only  few  in  number,  but  they 
will  be  tound  to  have  something  peculiar  in  their  charac- 
ter."—! Peters,  15. 

"  In  courts  of  equity  ignorance  of  the  law  shall  not  af- 
fect agreements,  nor  excuse  from  the  legal  consequences 
of  particular  acts." — Story's  Eq.  Juris.,  126. 

To  express  the  same  thing  in  different  language ;  courts 
of  equity  will  enforce  a  deed  or  agreement  according  to 
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'  ^ff^ctj  no  matter  what  may  have  been  the  inten- 
tho  parties,  if  the  mistake  arise  from  ignorance  of 
V.  Mr.  Story,  referring  to  3  Meriv.  Reports,  195, 
his  illustration  of  the  principle:  "  So,  when  a  par- 
a  power  of  appointment,  and  execated  it  absolute- 
lout  introducing  a  power  of  revocation  upon  a  mis- 
f  law,  that  being  a  voluntary  deed  it  was  revocable, 
vas  denied."  Here  the  party  intended  to  reserve 
Lself  the  power  of  revocation,  but  under  a  mistake 
,  that  he  had  the  power  because  it  was  a  voluntary 
lie  did  not  reserve  it  in  the  instrument,  and  yet  ef- 
as  given  to  the  deed  as  executed  and  not  as  intended. 
:  case  before  me  the  grantor  intended  to  provide  for 
le  Sikes,  and  his  children  hereafter  to  be  born ;  in 
mce  of  the  law  he  makes  a  direct  conveyance  which 
the  whole  interest  in  Ebaline,  effect  must  be  given 
s  deed  as  executed  and  not  as  he  intended.  The  fact 
t  the  party  intended  to  make  the  very  deed  which  he 
lake — ^there  is  no  allegation  that  he  intended  any 
deed,  but  he  made  it  under  a  mistake  of  law,  that 
Lild  have  a  certain  effect,  such  a  mistake  is  not  a 
id  for  reforming  it.  Mr.  Story,  after  examining  the 
ig  cases  on  this  subject,  says :  **  Without  updertaking 
sert  that  there  are  none  of  these  cases  inconsistent 
the  rule,  it  may  be  affirmed  that  the  real  exceptions 
are  very  few,  and  generally  stand  upon  some  very 
lit  pressure  of  circumstances.*' — Story's  Eq.  Jur.,  156. 
r.  Story  adds :  "  In  America,  the  general  rule  has 
recognized  as  founded  in  sound  wisdom  and  policy, 
fit  to  be  upheld  with  a  steady  conjidence.  And  hitherto 
exceptions  to  it  (if  any)  will  be  found  not  to  rest  upon 
mere  foundation  of  a  naked  mistake  of  law,  however 
1  and  settled  the  principle  may  be,  nor  upon  mere  ig- 
luce  of  title  founded  upon  such  mistake."  This  re- 
k  of  Mr.  Story  will  be  found  to  be  fully  sustained 
n  a  close  examination  of  the  cases  supposed  to  be  ex- 
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ceptions  to  the  rule.  A  close  examination  of  those  cases 
will  show  that  in  point  of  fact  relief  was  granted,  not  on 
the  ground  of  mistake  in  law,  but  that  the  mistake  in 
law  was  only  a  means  of 'proving  some  other  ground  of  relief . 
The  case  of  Lansdowne  vs.  Lansdowne,  1  Mosely,  364,  is 
the  only  case  to  which  this  remark  possibly  might  not 
apply.  But  even  in  that  case  the  decision  might  well 
have  been  put  on  other  grounds.  The  Supreme  Court  of 
the  United  States  in  Hunt  vs.  Rousmaniere,  in  comment- 
ing upon  this  case  say :  "  Admitting  for  the  present,  the 
authority  ot  this  case,  it  is  most  apparent  from  the  face  of 
it  that  the  decision  of  the  court  might  well  be  supported 
upon  a  principle  not  involved  in  the  question  we  are  ex- 
amining. The  subject  that  the  court  had  to  decide  arose 
out  of  a  dispute  between  an  heir-at-law  and  a  younger 
member  of  the  family,  who  was  entitled  to  an  estate  des- 
cended, and  this  tj^uestion  the  parties  agreed  to  submit  to 
arbitration.  The  award  being  against  the  heir-at-law,  he 
executed  a  deed  in  compliance  with  it,  but  was  relieved 
against  it  on  the  principle  that  he  was  ignorant  of  his  tiik 
If  the  decision  of  the  court  proceeded  upon  the  ground 
that  the  plaintiff  was  ignorant  of  the /ac^  that  he  was  the 
eldest  SOU/  it  was  clearly  a  case  proper  for  relief.  If  the 
mistake  was  of  his  legal  rights  as  heir-at-law,  it  is  not 
going  too  far  to  presume  that  the  opinion  of  the  court  may 
have  been  founded  upon  the  belief  that  the  heir-at-law 
was  imposed  upon  by  some  unfair  representation  of  his 
better  informed  opponent. 

If  this  reasoning  of  the  Supreme  Court  of  the  United 
States  be  correct,  even  the  case  of  Lansdowne  vs.  Lans- 
downe is  not  an  exception  to  the  general  rule.  This  rea- 
soning satisfies  me  of  another  thing.  If  the  case  of  Lans- 
downe vs.  Lansdowne  be  an  exception  to  the  general  rule 
it  is  not  entitled  to  be  respected  as  authority,  why,  other- 
wise, should  auch  an  effort  be  made  to  get  rid  of  it. 
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3  demurrer  is  sustained  and  the  bill  dismissed  with 

W.  B.  FLEMING,  Judge  E.  D,  Ga. 

M.  MiLiiSN,  for  demurrer;  W.  B.  Gaulden,  contra. 

»  lArViich  decision  and  judgment  counsel  for  complain- 

ixcepts,  and  assigns  the  same  as  error. 

• 
^M*  B.  Q-ATJLDBN,  for  plaintiff  in  error. 

OHN  "M.  MiLLEN,  and  John  Schley,  contra. 

0 

By  the  Court. — ^Benninq,  J.,  delivering  the  opinion. 

The  demurrer  to  the  bill,  was  for  want  of  equity.     The 

urt   below   sustained  the  demurrer.      Therefore,   the 

le  question  is,  was  there  equity  in  the  bill  T 

1.  The  deeds  were  delivered,  or  they  were  not  deliv- 

red. 

1.  First,  if  they  were  not  delivered,  was  there  equity 

u  the  bill  ?    We  think  that  there  was.     The  deeds,  even 

if  they  were  not  delivered,  make  a  cloud  over  the  true 

title ;  and,  therefore,  the  owners  of  that  title,  are  entitled 

to  have  them  delivered  up  to  be  cancelled.    It  is  true, 

that  there  is  no  special  prayer  adopted  to  this  aspect  of 

the  ease ;  but,  there  is  the  general  prayer,  and  it  will 

answer  the  purposes ;  or  if  it  will  not,  a  suitable  prayer 

may  be  added  to  the  bill  by  amendment,  as  matter  of 

right,  under  the  amendment  act  of  1854. 

Secondly;  suppose  that  the  deeds  were  delivered,  was 
there,  in  that  case,  equity  in  the  bill  ? 

In  that  case  the  bill  becomes  a  bill  to  reform  the  deeds 

in  a  particular  manner,  that  it  may  accomplish  what  it 

alleges,  was  the  intention  of  the  maker  of  them.    Is  the 

case  made  by  the  bill,  one  that  will  authorize  a  court  of 

eqnity  to  require  the  deeds  to  be  so  reformed  ? 

The  first  of  the  three  deeds  is  as  follows :  "  I,  Edward 
Kennedy,  sen.,  of  the  county  and  State  aforesaid,  for  and 
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in  consideration  of  the  good  will  and  affection  which  I 
have  for  my  illegitimate  daughter,  Ebaline  Sikes,  of  the 
age  of  one  year  and  five  or  six  months  old,  hath  given 
and  by  these  presents  doth  give  and  bequath  to  her,  the 
said  Ebaline  Sikes,  a  certain  negro  woman  named  Ann, 
and  her  child  Lydia,  and  all  her  increase.  I  give  and 
bequeath  ^he  aforesaid  slave  to  the  daid  Ebaline  Sikes, 
and  any  other  child  or  children  which  I  may  hereafter 
have  by  my  wife  Charlotte  Kennedy;  and  I  do  further  give 
unto  the  said  Ebaline  Sikes  one  bed  and  furniture  to 
herself  alone,  to  the  only  proper  use  and  benefit  of  them 
the  said  Ebaline  Sikes  and  the  other  heirs  which  I  may 
hereafter  have  by  my  present  wife,  Charlotte  Kennedy," 
&c. 

The  part  of  this  deed  which  the  bill  alleges  to  be  defec- 
tive and  to  need  amendment  is  the  part  which  relates  to 
after-born  children. 

The  other  two  of  the  deeds  contain  similar  provisions, 
as  to  after-bom  children. 

The  amendment  which  the  bill  alleges  to  be  needed,  is 
the  addition  to  the  deeds  of  a  trustee  for  the  aft^r-born 
children,  to  hold  the  title  for  them,  until  their  birth. 

The  grounds  for  reforming  or  amending  the  deeds  in 
this  way,  are  thus  stated  in  the  bill : 

"  That  the  said  Edward  Kennedy,  at  the  time  he  exe- 
cuted said  conveyance,  was  a  man  unlearned  and  unable 
to  writ(j — that  he  employed  men  unlearned,  and  who  had 
litle  knowledge  of  law  to  draw  up  said  conveyance  ;  that 
he  intended  to  retain  possession  of  said  property  and 
deeds  until  his  death  and  did  retain  possession  of  the 
same  until  his  death — the  property  remaining  in  his  pos- 
session and  the  deed  found  among  his  papers  at  his  death, 
and  that  said  conveyances  were  never  delivered.  That 
ho  failed  by  reason  of  the  ignorance  of  himself  and  the 
party  who  drew  up  said  deeds  to  appoint  a  trustee  to  pro- 
tect this  property  for  the  after-born  children  mentioned 
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deeds,  ivho  were  boru  and  named  as  heretofore 
tied.  That  it  was  the  intention  of  said  Edward  to 
5  for  said  after-born  children,  as  well  as  the  said 
I,  Ebaline,  by  said  deeds  of  conveyance.  And  to 
nance  such  their  unjust  conduct,  they  make  vari- 
retences,  all  of  which  your  orator  charges  to  be 
?,  and  expressly  charges  that  the  said  Edward  by 
onveyances,  did  intend  to  convey  said  property  to 
tor-born  children  as  well  as  to  said  bastard  Ebaline, 
vas  only  prevented  from  so  doing  by  the  ignorance 
.w,  of  himself  and  the  party  who  drew  the  convey- 

3." 

re  the  grounds  thus  stated  in  the  bill  sufficient  to 
\or\ze  equity  to  require  the  deeds  to  be  so  reformed  ? 
wCCTjrdiug  to  these  statements  in  the  bill,  the  author 
he  deeds  intended  by  them  to  convey  the  property  to 
"  after-born  children,"  "as  well  as"  to  his  born  child 
children ;  and  he  "was  only  prevented  from  so  doing 
the  ignorance  of  law,  of  himself  and  the  party  who 
ew  up  the  conveyances;"  "  he  failed,  by  reason  of  the 
;norance  of  himself,  and  the  party  who  drew  up  said 
ecds,  to  appoint  a  trustee  to  protect  this  property  for 
I'ter-born  children."    And,  so  far  as  these  statements 
elate  to  the  intention  of  the  donor,  they  are  true,  beyond 
the  possibility  of  question,  for  they  are  supported  by  the 
deeds  themselves.    It  is  perfectly  clear,  from  the  face 
of  the  deeds,  that  the  intention  of  the  donor  was  by  deed 
to  convey  the  property  as  well  to  his  children  to  be  born, 
as  to  his  children  born.     In  this  respect  the  case  has 
greatly  the  advantage  over  most  cases  for  reforming  writ- 
ten contracts.    In  most  of  those  cases,  the  objeict  is,  to 
Bet  up  an  intention  different  from  that  found  on  the  face 
of  the  written  contract.    In  this  case,  the  intention  found 
on  the  face  of  the  deeds,  (the  contents,)  is  an  intention, 
by  those  very  deeds  themselves,  to  convey  property,  as 
well  to  children  to  be  born  as  to  children  born ;  and  the 
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object  of  the  bill  is,  to  make  4he  deeds  each,  that  they 
shall  carry  out  this  very  intention.  Such,  in  a  word,  that 
they  shall  be  able  to  accomplish  their  own  clearly  express- 
ed wishes.  This  case,  then,  is  free  from  the  danger 
attending  most  cases  of  the  sort ;  namely,  that  a  court 
in  undertaking  to  reform  the  contract,  will  substitute 
some  contract  of  its  own  making  for  the  contract  of  the. 
parties  making. 

"Why  then  should  any  change  be  made  in  the  deeds  ? 
If  they  clearly  express  the  donor's  intention,  in  what  can 
they  be  deficient  ?  Children  to  be  born  are,  of  course, 
not  born — are  persons  not  in  existence  ;  and  it  is  said  that 
there  is  a  general  principle  of  law,  that  a  conveyance  to 
a  person  not  in  existence,  is  void,  unless  made  to  a^ustee 
for  that  person,  to  hold  the  property  till  he  comes  into 
existence.  Hence,  the  bill  concedes  the  deeds  to  be  de- 
fective in  the  want  of  a  trustee  for  the  after-born  children ; 
and  consequently,  it  prays  that  one  may  be  added  to  thie 
deeds.  Now  the  interposition  of  a  trustee  in  such  a  case, 
is  obviously,  a  matter  of  the  merest  technical  form ;  there- 
fore, ignorance  that  the  law  requiring  such  a  trustee, 
ought  to  be  a  sufficient  ground  to  justify  equity  in  sup- 
plying one,  if  ignorance  of  the  law  is  sufficient  to  justify 
the  interposition  of  equity  in  any  case.  And  ignorance 
of  the  law  is  a  sufficient  ground  to  justify  the  interposi- 
tion of  equity  in  some  cases.  The  case  of  Wyche  and 
wife  vs.  Green,  (16  Ga.  47,)  is  one.  In  that  case,  the  bill 
stated,  "  that  by  a  mistake  of  the  said  Batt  Wyche,  in  the 
use  of  words  not  proper  and  technical  for  the  conveyance 
of  such  meaning,"  (the  one  sought  to  be  substituted,) 
"  the  said  intentions  of  the  said  Batt  Wyche,  failed  to  be 
equally*'  [fully]  "expressed  therein." — lb.  53.  This  is 
but  saying  that  Wyche,  from  not  knowing  what  were  the 
proper  and  technical  words  necessary,  failed  to  use  them. 
And  this  court  held  the  case  to  be  one  for  the  aid  of 
equity.    That  is  a*  far  stronger  case  than  this. 
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think,  then,  that  this  is  a  case  in  which  a  court 

would  be  authorized  to  require  the  deeds  to  be 

by  the  interposition  of  a  trustee  for  the.  after- 

dren,  to  take  the  property  intended  for  them 

f  birth.     And,  therefore,  we  think  that  there 

y  in  the  bill,  in  this,  its  second  aspect. 

be  borne  in  mind,  however,  that  this  is  a  case 

counsel  on  both  sides  agree  that  a  trustee  is 

to  the  deeds  in  order  to  make  them  suflScient 

ate  the  donors  intentions  as  to  the  after-born 

This  being  so,  this  couift  is  not  bound  to  look 

[uestion,  whether  the  counsel  are  right  in  this 

'  or  not ;  but  it  may,  so  far  as  the  present  case  is 

1,  act  on  the  assumption  that  they  are  right,  and 

stee  is  necessary  to  the  deeds  in  order  to  make 

[icient  to  convey  an  interest  to  the  after-born 

,  however,  say  for  myself,  that  in  mj^opinion, 
are  quite  sufficient  as  they  stand,  to  effectuate 
5  intention  of  the  testator;  and  therefore,  that, 
nion,  a  trustee  was  not  necessary. 
10  first  deed.  That  is  a  deed  in  which  the  words 
?,  "  I  give  and  bequeath  the  aforesaid  slaves  to 
Ebaline  Bikes,  and  any  other  child  or  children 
may  hereafter  have  by  my  wife  Charlotte." 
intention  plainly  was,  that  his  child,  Ebaline, 
ve  tho  whole  interest,  provided  he  did  not  have 
dren  born  to  him  ;  but  if  he  did,  then  that  such 
ihould  share  in  the  interest  equally  with  Ebaline. 
g  the  intention,  the  words  he  used  may  be  taken 
lent  to  these  words:  "I  give  the  whole  interest 
ve  to  my  child  Ebaline,  on  condition,  nevertheless, 
r*hould  hereafter  have  other  children,  a  part  of 
est  shall  pass  from  her  to  them ;  viz :  such  a  part 
tfcct  shall  be,  to  make  her  and  them  take  each 
interest  in  the  slaves.**    And  here  w^e  have  but 
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the  common  case  ofanestate  on  condition — the  case  of  the 
whole  interest  conveyed  to  one  subject  to  be  divested  in 
whole  or  in  part  on  the  happening  of  a  subsequent  event. 
The  whole  interest  is  conveyed  to  the  child  Ebaline,'8ub- 
ject  to  be  divested  from  her,  as  to  a  part,  on  the  birth  of 
another  child,  and  vested,  as  to  that  part,  in  that  child; 
and  the  whole  interest  is,  then,  to  be  in  the  two  children, 
subject  to  be  divested  from  them,  as  to  a  part,  on  the  birth 
of  a  third  child,  and  vested  as  to  that  part  in  that  child ; 
and  so  on,  as  often  as  a  new  child  may  be  born. 

Wow  such  a  conveyance  as  this,  is,  I  think,  not  only 
valid,  but  of  not  uncommon  occurrence.  The  law  per- 
mits an  estate  of  any  quantity  of  interest,  even  the  great- 
est, to  be  conveyed  on  condition ;  as  ^^  an  estate  to  a  man 
and  his  heirs,  tenants  of  the  manor  of  Dale^*'  which  "is  an 
estate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor;"  an  estate  in  fee  simple  on  condition  that 
rent  be  ^aid. — 2  Black.  Com.  164 ;  see*  too,  Comyn.  Dig. 
"  Estate  in  fee  simple,"  (A.  C.)  and  note  rf,  where  a  num- 
ber of  cases  are  collected. 

In  my  opinion,  then,  these  deeds  are  quite  sufficient  as 
they  are,  and  need  no  mending;  still,  for  the  reason  afore- 
said, viz,  that  the  counsel  on  both  sides  take  a  different 
view,  I  acquiesce  in  the  conclusion  above  announced,  so 

far  as  this  case  is  concerned. 

Judgment  reversed. 


GILES  v$.  THE  STATE. 

1.  The  Act  of  1811,  giving  Justices  of  the  Peace,  in  cases  when  a  per- 
son is  discharged  by  them  for  want  of  safScient  canse  of  commitment, 
a  discretion  to  award  costs  against  the  prosecutor  or  against  the 
accused,  is  not  applicable  to  the  case  of  slaves. 

2.  It  is  an  abuse  of  the  discretion  given  by  that  Act,  to  award  costs 
against-the  accused  io  a  case  were  thero  is  no  ividence  against  him. 
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Certiorari,  in  Chatham  superior  court.  Decision  by 
Judge  Flbming,  at  January  Term,  1859. 

« 

Willis,  and  about  forty  other  slaves  belonging  to  Wm. 
B,  Giles,  were  arrested  and  brought  before  a  court  of 
magistrates  charged  with  the  crime  of  murder.  Upon 
examination  of  the  witnesses,  the  magistrates  were  of 
opinion  that  there  was  sufficient  evidence  to  warrant  the 
commitment  of  Willis  to  th6  jail  of  Chatham  county,  to 
stand  his  trial  for  the  alleged  offence,  and  he  was  accord'^ 
ingly  committed.  As  to  the  others,  there  being  no  evi* 
dence  at  all  against  them,  the  court  ordered  that  they  be 
discharged  from  arrest,  upon  the  payment  of  the  jail  fees 
and  all  the  costs  of  the  examination. 

To  this  order,  William  B  Giles,  the  owner  of  the  slaves, 
excepted,  and  the  question  was  brought  by  cjertiorari 
before  the  superior  court,  when,  after  argument,  Judge 
Fleming  made  the  following  decision,  viz : 

William  B.  Giles,     ^ 

vs.  \     Certiorari. 

The  State  of  Georgia,  j 

By  the  11th  section  of  the  Act  of  1811,  it  is  enacted 
"  when  any  person  chargfed  with  any  offence  and  brought 
before  a  justice  or  justices  of  the  peace,  shall  be  discharged 
for  want  of  sufficient  cause  of  commitment,  the  justice  or 
justices  may,  in  his  or  their  discretion,  discharge  the 
party  with  costs,  or  direct  the  costs  to  be  paid  by  the 
prosecution."  As  I  understand  this  Act  the  costs  are  to 
be  paid  by  the  party  charged  or  by  the  prosecutor,  and  it 
is  left  to  the  justice  or  justices  to  say  which  party  shall 
pay  costs.  I  do  not  understand  that  the  justices  may 
throw  the  costs  upon  the  county.  This  discretion  given 
by  the  statute  may  perhaps  sometimes  be  exercised  arbi- 
trarilj'',  and  in  mck  cases  I  do  not  doubt  the  power  of  this 
court  to  review  it.  ,  In  the  absence  of  any  proof  that  this 
discretion  has  been  arbitrarily  exercised,  I  do  not  foel 
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myself  at  liberty  to  interfere  with  it.  I  Bhould  say  the 
prosecutor  ought  never  to  be  burdened  with  costs  where 
the  justice  is  satisfied  that  he  has  acted  in  good  faith  and 
with  a  view  to  the  public  good.  Public  policy  requires 
this,  for  otherwise  no  man  would  move  in  a  prosecution 
from  considerations  of  public  good  or  for  the  proraotion 
of  public  justice.  This  record  furnishes  no  proof  that 
the  prosecutor  in  this  case  acted  from  malicious  motives. 
We  must  therefore  assume  that  he  acted  in  good  faith, 
and  it  ho  acted  in  good  faith,  he  ought  not  to  be  made 
to  pay  costs.  True,  it  seems  hard  that  the  accused  should 
be  made  to  pay,  but  this  is  his  misfortune.  So  far  as 
appears  from  this  record,  my  opinion  is  that  the  discre- 
tion was  properly  exercised.  I  except  from  this,  of  course, 
the  case  of  the  slave  committed  for  trial.  In  that  case 
the  costs  should  wait  the  result    Let  the  judgment  be 

affirmed. 

W.  B.  FLEMING. 
Judge  E.  D.  Geo. 
To  which    decision    counsel  for  Giles  excepts,  aud 
assigns  the  same  as  error. 

Norwood,  Wilson  k  Lester,  for  plaintiff  in  error. 
Sol.  Gen.  Hartridge,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 
• 

1.  This  court  has  frequently  ruled  that  penal  statutes 
do  not  include  slaves  unless  slaves  are  named.  Any 
other  rule  applied  to  our  statutes,  will  lead  to  inextricable 
difficulty.  As  in  this  case,  it  leads  to  the  conclusion  that 
costs  may  be  awarded  against  a  slave^  not  against  his 
master  but  against  the  slave — a  conclusion  not  very  con- 
sistent with  reason  when  we  consider  the  inability  of  a 
slave  to  pay  costs — an  inability  which  is  not  accidental 
or  contingent,  but  grows  out  of  his  status. 
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2.  We  think  too  it  is  an  abuse  of  the  direction  given 
by  this  Act,  to  award  costs  against  an  accused  person  in 
a  case,  as  in  this  instance  the  record  expressly  shows, 
when  there  is  no  evidence  against  him.  If  this  is  not  an 
abuse  of  the  discretion  what  can  be? 

Judgment  reversed. 


STRIPLING  V8.  DAVIS. 

A  rule  of  survey  taken  out  pending  an  action  of  ejectment,  should  be 
limited  to  the  purpose  for  which  it  was  intended,  namely,  to  ascer- 
tain the  locus  or  the  true  boundaries  of  the  premises  in  dispute  ;  and 
it  is  an  excess  of  power  to  delegate  to  the  surveyor  the  authority  to 
fnakc  corners^  and  to  run  and  mark  boundary  lines.  This  is  to  lay  off 
and  admeasure  lands  and  not  to  re-survey  them.  * 

Ejectment,  in  Tatnall  superior  court.    Before  Judge 
Fleming,  at  March  Term,  1859. 

This  was  an  action  of  ejectment  brought  by  Samuel 
Davis  against  James  B.  Stripling,  for  the  recovery  of  one 
hundred  acres  of  land  situated  in  the  county  of  Tatnall. 
The  declaration  described  the  land  as  a  "  certain  tract  of 
land  lying  in  said  county,  containing  one  hundred  acres, 
being  part  of  a  tract  of  land  originally  granted  to  Stephen 
Bomen,  containing  four  hundred  acres,  and  bounded  as 
follows,  viz :  North  by  George  McCall,  east  by  vacant 
land,  south  by  vacant  land,  and  west  by  old  river  boun- 
ties; said  one  hundred  acres  to  be  admeasured  and  laid 
off  as  follows,  viz  :  Commencing  on  the  back  line  of  said 
tract  and  running  parallel  with  the  upper  line  of  said 
tract  so  as  to  include  the  settlement  and  plantation  on 
which  Frederic  Dinkins  resided  on  the  13th  October, 
80 
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1854,  And  since  occupied  by up  to  — -,  tlntil  saiJ 

line  intersects  the  front  line  of  said  tract  bounded  by  the 
river  bounty  lands,  then  following  the  line  of  said  bounty 
lands  to  a  sufficient  distance  to  make  up  the  quantity  of 
one  hundred  acres,  by  running  a  line  thence  parallel  with 
the  upper  line  till  it  intersects  the  back  line,  then  raDDiDg 
said  line  till  it  intersects  said  back  line,  then  following 
said  back  line  to  the  starting  point/'  •* 

The  defendant  pleaded  the  general  issue  and  the  statute 
of  limitations. 

The  plaintiff  moved  a  rule  of  survey  in  the  following 
terms : 

"  It  is  ordered  by  the  court  that  the  county  surveyor  does 
make  a  survey  of  the  premises  in  dispute  before  the  next 
terra  of  this  court,  and  that  he  give  each  party  ten  days 
notice  of  the  time  and  place  of  said  survey,  the  survey  to 
be  made  as  follows :  The  whole  of  the  tract  of —  hundred 
acres,  originally  granted  to  Abner  Davis  for  —  hundred 
acres,  to  be  re-surveyed,  then  a  corner  to  be  made  on  the 
back  line  at  such  a  point  that  aline  leaving  said  back  line 
with  a  line  parallel  to  the  upper  line  of  said  tract  and  ex- 
tending down  the  river  bounties  will  pass  just  outside  of 
the  old  settlement  where  Frederic  Dinkins  fornierly  lived 
and  afterwards  occupied  by  John  Davis,  deceased,  and 
afterwards  by  Maccha  Davie,  and  from  said  corner  run  and 
make  said  line  to  the  river  boujaty  lands,  then  following 
the  line  of  the  river  bounties  to  such  distance  that  a  line 
run  back  again  to  the  back  line  and  parallel  with  the  up- 
per line  will  make  up  one  hundred  acres,  and  then  mark 
and  run  said  line<60  as  to  take  in  the  premises  in  dispute." 

To  the  granting  of  this  order  counsel  for  defendant  ob- 
jected, on  the  ground  that  said  premises  in  dispute  had 
never  been  surveyed,  or  any  lines  run  or  marked  out 
around  said  land,  and  that  no  re-survey  of  the  same  could 
be  made.  The  court  overruled  the  objection  and  granted 
the  order,  and  counsel  for  defendant  excepted. 
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Wm.  B.  GAtTLDEN,  for  plaintiff  in  erron 
Bacon  &;  Lsyt,  c(ynltra. 

By  the  Cowii. — ^Lumpku^)  J.,  delivering  the  opinion. 

Time  immemorial  has  sanctioned  the  practice  of  au- 
thoring re-Burveys  of  land  to  be  made  pending  an  action 
of  ejectment  to  tiy  the  titles  to  a  particular  tract.  How 
the  practice  ori^nated,  it  ia  needless  to  inqjiire.  It  is 
too  well  established  to  be  questioned.  It  subserves  the 
purposes  of  jastice^ 

We  are  not  aware,  however,  that  it  was  ever  supposed 
that  the  power  of  the  court  extended  further  tlum  to  order 
a  survey  to  bo  executed  of  the  premisea  in  dispute,  and 
to  have  the  lines  of  contiguous  tracts  run,  if  necessary  to 
ascertain  the  hcus.  And  this  is  all  that  is  necessary  for 
the  purposes  of  proof. 

Bat  the  rule  in  this  case  goes  further  and  directs  a  spe- 
cific survey  to  be  made  of  a  parcel  of  land  that  has  no 
boundaries,  and  to  make  a  corner,  and  to  run  and  mark 
two  lines.  This  is  not  to  re-survey,  but  to  lay  off  and  ad-, 
measure  land.  Believing  this  to  be  an  innovation,  and 
one  not  even  justified  by  the  exigencies  of  the  case,  and 
one  which  may  be  productive  of  mischief,  we  are  not  pre- 
pared to  endorse  it  by  our  judgment.  The  rule  should 
be  restricted  as  heretofore,  to  making  a  re-survey  merely 
of  the  promises  in  dispute ;  but  not  extended  so  as  to  del- 
egate authority  to  the  surveyor  to  make  comers  and  run 
and  mark  boundary  lines.  That  must  be  done,  we  appre- 
hend,, by  another  and  different  proceeding. 

Judgment  reversed. 


CASES  MGUED  AND  DETERMIKED' 


IN  THE 
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AT  MACON, 


PreBentr-JOSEPH  tt  LUMPKIN, 

HENar  L.  BBNNING,        '  }  Jadffes. 
LINTON  STEPHENS. 


:iN,         ) 
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HOWARD,  «t  aL,  vs.  SNELLING  A  SNELLING. 

1.  One  or  more  of  several  joint-tenazits,  or  tenants  in  commoD,  may 
sue  separately  in  trover. 

2.  If  the  cestui  que  trusts  are  entitled  to  the  poesessum  of  property  un- 
der a  trust  deed,  they  may  maintain  trover  against  a  stranger,  to 
recover  the  property,  and  such  recovery  would  be  a  protection  to 
the  defendants,  against  a  suit  brought  by  the  trustee. 

3.  If  two  are  sued  in  trover,  and  no  conversion  is  proven  against 
one  of  them,  it  is  no  ground  for  a  non-suit,  but  the  verdict  should  be 
framed  in  accordance  with  the  testimony. 

Trover  and  Nonsuit,  in  Stewart  Superior  Conrt.    Be- 
fore Judge  KiDDOO,  April  Term,  1869. 

This  was  an  action  of  Trover,  brought  by  Hannan  H. 
Howard  and  wife,  and  others,  against  John  D.  Snelling 
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and  James  W.  Snelling,  to  recover  certain  negro  slaves^ 
under  the  following  deed,  to- wit : 

This  indenture,  made  this  ninth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nine, 
between  Samuel  Tompkins,  of  the  county  of  Washing- 
ton,*and  State  of  Georgia,  of  the  one  part,  and  Bobert 
Kutherford,  of  the  Town  of  Milledgeville,  Baldwin  coun- 
ty, and  Franklin  Rutherford,  of  Washington,  both  the 
latter  of  said  State  of  Georgia,  of  the  other  part,  WUnes- 
sethy  That  for  and  in  consideration  of  the  trust  and  confi- 
dence reposed  in  the  said  Bobert  Rutherford  and  Frank- 
lin Rutherford,  as  well  of  the  love  and  good  will  and 
afiection  which  he  hath  for  and  toward  the  children  of 
Polly  Watts,  otherwise  Polly  Tompkins,  hath  given  and 
granted,  and  doth  by  these  presents  freely  give  and  grant 
unto  the  said  R6bert  Rutherford  and  Franklin  Ruther- 
ford the  following  negroes,  to-wit :  Jack,  February,  Bhody, 
Stephen  and  Sarah ;  to  have  and  to  hold  the  aforesaid  five 
negroes  unto  the  said  Bobert  Rutherford  and  Franklin 
Rutherford,  upon  trust.  Kevertheless,  that  the  said  Robert 
Rutherford  and  Franklin  Rutherford,  or  either  of  them, 
shall  and  do  .well,  truly,  and  without  partiality,  divide 
and  equally  apportion  the  before  mentioned  negroes,  to- 
gether with  their  increase  at  the  death  of  the  said  Samuel 
Tompkins,  or  within  nine  months  thereafter,  among  all 
the  children  that  naay  be  born  of  the  said  Polly  Watts, 
otherwise  Polly  Tompkins,  at  the  end  of  said  nine  months, 
whether  legitimate  or  illegitimate,  and  the  said  Samuel 
Tompkins,  for  the  free  and  more  clear  disposal  of  the 
aforesaid  five  negroes,  as  well  as  their  increase,  doth  cove- 
nant to  and  with  the  said  Robert  Rutherford  and  Frank- 
lin Rutherford,  to  and  for  the  use  of  said  children  of  the 
said  Polly  Watts,  otherwise  Polly  Tompkins,  of  which 
children  are  now  in  life,  John,  Betsy,  Samuel,  and  Polly, 
sons  and  daughters  of  the  said  Polly  Watts,  otherwise 
Polly  Tompkins,  shall  have,  hold  and  occupy,  and  enjoy, 
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provided,  nevertheless,  that  the  said  Samuel  Tompkins, 
and  also  the  said  Polly  Watts,  otherwise  Polly  Tompkins, 
shall  continue  to  use,  employ  and  receive  all  and  singular 
the  services  of  the  said  five  negroes,  and  all  and  every  of 
them,  for  and  during  the  full  end  and  term  of  the  natural 
life  of  the  said  Samuel,  and  during  the  life,  also,  of  the 
said  Polly  Watts,  otherwise  Polly  Tompkins,  without 
any  manner  of  trouble  from  the  said  Eobert  Rutherford 
and  the  said  Frankliu  Rutherford,  or  either  of  them  ;.and 
the  said  Samuel,  for  the  more  free  and  clear  disposal  of 
the  said  five  negroes,  unto  the  said  children  of  the  said 
Polly,  and  to  their  heirs  and  assigns,  doth  make  and  exe- 
cute this  reasonable  instrument  of  writing,  with  the 
special  reservation  to  the  said  Samuel  and  Polly,  as  herein 
expressed.  In  witness  whereof  the  said  Samuel  Tomp- 
kins hath  hereunto  set  his  hand  and  affixed  his  seal,  the 

3ay  and  year  within  written. 

his 

(Signed)  SAMUEL   M  TOMPKINS, 

mark. 

Signed,  sealed 'and  delivered  in  presence  of 

WM.  RUTHERFORD, 

JESSE  ARMSTRONG,  J.  P. 

Endorsed. — "I  do  hereby  acknowledge  to  have  deliver- 
ed the  negroes  herein  mentioned  to  Robert  Rutherford 
and  Franklin  Rutherford,  for  the  use  herein  mentioned, 
with  the  reservation  herein  specified,  this  9th  day  of 
August,  1809. 

his 

(Signed)  SAMUEL   M  TOMPKINS," 

mark. 
WM.  RUTHERFORD, 
JESSE  ARMSTRONG. 

Recorded  in  the  Clerk's  office  of  the  Superior  Court  of 
Washington  county,  12th  August,  1809. 
It  appeared  from  the  evidence  that  Samuel  Tompkins 
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died  on  the  23d  February,  18f}6 ;  that  eaid  Samuel  and 
Polly  Watts,  otherwise  Polly  Tompkins,  had  born  unto 
them  eight  children,  to-wit:  Samuel,  Julia  Dorotha^ 
Elizabeth,  John,  Mary,  William,  Stephen  and  Nancy 
Ann  ;  that  Polly  Watts,  the  mother,  died  in  1837  ;  that 
Samuel  and  Julia  Borotha  died  before  their  mother^ 
minors,  and  without  having  married,  and  leaving  no  de- 
scendants ;  that  William,  Stephen  and  John  died  before 
their  father,  leaving  children,  and  that  Harman  H.  How- 
ard, one  of  the  plaintiffs,  was  the  administrator  of  Wil- 
liam, and  that  John  Smith,  another  of  the  plaintiffs,  was 
the  administrator  on  the  estates  of  John  and  Stephen, 

deceased ;  that  Elizabeth  first  married Williams,  and 

afterwards  a  man  by  the  name  of  Spear,  and  that  she  is 
DOW  a  widow,  and  one  of  the  plaintifts  in  this  suit ;  that 
Mary  married  Harman  H.  Howard,  also  a  plaintiff;  that 
Wancy  Ann  is  the  wife  of  Joseph  Miller,  and  that  neither 
Miller  nor  his  ^^ife  is  joined  as  plaintiff  in  the  action  ; 
that  the  negroes  sued  for  were  the  children,  or  descend- 
ants, of  Harriet,  a  woman  who  waa  the  daughter  of 
Khody,  one  of  the  negroes  mentioned  in  the  deed  of  trust. 
It  further  appeared  that  James  W.  Snelling,  one  of  the 
defendants,  never  had  possession  of  but  two  of  the  slaves, 
to-wit :  Harriet  and  her  youngest  child,  and  that  Kobert 
Rutherford,  one  of  the  trustees,  was  dead,  and  Franklin 
Rutherford,  the  other  and  surviving  trustee,  resided  in 
the  State  of  Alabama.  The  value  of  the  negroes,  and 
demand  ,and  refusal,  were  proved. 

Plaintiff,  having  proved  the  above  stated  facts,  closed, 
when  defendant  moved  for  a  non-suit,  on  the  following 
grounds: 

1st.  Because  plaintiffs  had  no  legal  title  to  the  negroes 
sued  for  and  mentioned  in  their  declaration. 

2d.  Because  of  the  non-joinder  of  Mrs.  Miller  and  her 
husband,  as  co-plaintiffs,  who  were  joint  tenants  or  ovra- 
ers  of  said  negroes,  with  plaintiffs. 
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Sd.  Because  there  was  a  mis-joinder  of  defendants,  it 
being  shown  that  James  W.  Snelling  never  had  posses- 
sion of  any  of  said  negroes  except  two. 

After  argument  the  Court  granted  the  motion  and  non- 
suited plaintiff,  to  which  decision  plaintiflfe  excepted,  and 
assign  the  same  as  error. 

Johnson  &  Sloan  and  B.  n.  Worrill,  for  plaintiffs  in 
error. 

Jones  k  Jones,  Wimberly  and  Beall,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

Was  the  Court  right  in  granting  a  non-suit  in  this  case  ? 
It  was  moved  for  on  three  grounds — 1st,  Because  of  the 
non-joinder  as  plaintiffs  of  all  the  parties  interested  in  the 
property. 

And  this  presents  the  question,  whether  one  or  more 
joint-tenants,  or  tenants  in  common,  may  sue  separately 
%  .in  trover.  In  Stames  ^  Pearce^  (6  Geo.  Rep.,  84,) 
it  was  decided  that  it  might  be  done;  and  that  no  advan- 
tage could  be  taken  of  it  on  the  trial.  When  this  objec- 
tion was  made,  the  case  was  on  the  appeal  trial.  We  are 
inclined  to  think  that  such  omission  would  not  be  good 
by  plea  in  abatement,  notwithstanding  the  dictum  to 
the  contrary,  in  the  case  referred  to. 

The  second  ground  upon  which  this  nonsuit  was  award- 
ed is,  that  the  plaintiffs  had  no  legal  title,  in  themselves, 
to  the  property  in  dis'pute.  The  life  estate  reserved  to 
Samuel  Tompkins,  and  Polly,  his  wife,  terminated  in 
1856.  In  nine  months  thereafter  an  equal  division  of  the 
negroes  given  by  the  deed  was  to  have  been  made.  Rob- 
ert Rutherford,  one  of  the  trustees,  is  dead ;  the  other, 
Franklin  Rutherford,  resides  in  Alabama.  Some  of  the 
Court  think  that  the  trust  terminated  at  the  t)me  that 
the  negroes  were  to  have  been  divided;  that  the  trust  was 
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created  for  the  benefit  of  after-born  children,  who  were  to 
be  let  in  under  the  conveyance.  All  of  us  agree,  that  if 
this  were  not  so,  that  the  cestui  que  trust  were  entitled  to 
the  possession  of  the  negroes,  and  could,  therefore,  main- 
tain this  action  against  a  stranger,  to  recover  the  posses- 
sion. The  ti*u8t  is  tiomiual.  The  defendants  themselves 
have  sworn,  in  defence  of  a  suit  by  the  surviving  trustee, 
against  them,  that  he  is  no  longer  a  trustee;  and  we  think 
they  were  more  than  half  right.  He  is  aged,  and  infirm^ 
and  a  non-resident.  He  had  best  make  a  formal  surren- 
der of  his  trust. 

Would  not  a  recovery  by  the  plaintiffs  protect  the  de- 
fendants? Suppose  the  trustee  were  to  recover  those 
negroes ;  it  would  be  for  the  benefit  of  the  plaintiffs,  and 
solely  for  the  purpose  of  dividing  the  negroes  between 
them.  And  if  it  were  shown  that  they  had  already  recov- 
ered the  property  themselves,  would  not  a  court  of  equity 
interpose  and  enjoin  the  ^uit?    Undoubtedly  it  would. 

8dly.  Ought  a  non-suit  to  have  been  granted  on  account 
oi  the  misjoinder  of  the  defendants? 

It  seems  from  the  record  that  there  was  no  proof  au- 
thorizing a  recovery  against  James  Spelling.  The  testi- 
mony is,  that  he  once  held  in  his  possession  Harriet  and 
her  youngest  child.  There  is  no  evidence  that  he  con- 
verted them,  nor  was  any  demand  made  of  him.  Instead 
of  non-suiting  the  case,  then,  it  should  have  been  submit- 
ted to  the  jury,  that  if  they  found  that  John  Snelling 
had  all  the  slaves  sued  for  in  his  possession,  at  the  time 
they  were  demanded,  or  that  he. had  made  distribution  of 
them,  in  the  language  of  the  witness — and  there  is  evi- 
dence from  which  it  may  be  inferred  that  such  was  the 
fact — in  that  event,  they  might  find  damages  against 
John  Snelling,  for  all  the  slaves.  If  however,  they 
found,  from  the  proof,  that  two  of  the  negroes,  Har- 
riet and  her  youngest  child,  were  in  the  possession 
of  James  Snelling,  and  there  was  no  proof  of  any  con<- 
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version  by  him,  they  should  find  generally  for  James 
Snelling,  and  a  verdict  against  •  John  Snelling  for  the 
rest  of  the  negroes.  In  this  way  the  verdict  would  cover 
all  the  issue,  and  be  obnoxious  to  no  legal  objection. 

Our  judgment,  therefore,  is,  that  the  non-suit  be  set 
aside  and  the  case  re-instated,  and  upon  the  next  trial, 
unless  the  plaintiffs  can  prove  a  conversion  by  James 
Snelling,  his  name  should  be  stricken  from  the  writ. 

Judgment  reversed. 


PARKER  vs.  BEEMAN. 

1.  A  tenant  cannot  so  withdraw  his  claim,  under  the  rent  act  of  1827, 
(Ck}bb,  701,)  as  to  relieve  himself  from  the  penalty  of  being  assessed 
for  double  rent,  in  case  the  issne  is  found  against  him. 

2.  An  appeal  lies  under  the  rent  law  of  1827. 

Summary  proceedings,  to  eject  tenant  holding  over. 
In  Terrell  Superior  Court,  Allen,  Judge,  presiding,  at 
May  Term,  1859. 

This  was  a  summary  proceeding,  under  the  act  of  1827, 
by  William  J.  Parker,  to  evict  from  the  possession  of 
premises  leased,  Emanuel  P.  Beeman,  a  tenant  holding 
over  after  the  termination  of  the  lease.  Parker  made  the 
affidavit  required  by  said  act,  whereupon  a  process  was 
issued  by  a  Justice  of  the  Peace,  requiring  the  sheriff  to 
turn  the  tenant  out,  and  put  the  lessor  into  possession. 
Beeman  filed  his  affidavit,  denying  that  he  held  under 
Parker,  and  alleging  that  he  claimed  and  held  possession 
in  his  own  right,  whereupon,  as  provided  by  law,  the 
proceedings  were  arrested  before  the  Justice,  and  th^ 
case  transferred  to  the  Superior  Court,  there  to  be  tried. 
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There  was  a  trial  in  the  Superior  Court,  before  a  petit 
jury,  who  found  for  the  plaintift*,  from  which  verdict  the 
defendant  appealed.  The  case  came  up  for  trial  on  the 
appeal,  and,  a  jury  being  empanneled  to  try  the  same, 
the  defendant,  Beeraan,  moved  to  withdraw  his  affidavit 
Counsel  for  plaintiff'  objected.  The  Court  overruled  the 
objection,  and  allowed  the  affidavit  to  be  withdrawn,  to 
which  ruling  plaintiff  excepted. 

Plaintiff* then  moved  to  dismiss  the  appeal.  The  Court 
refused  the  motion,  holding  that  the  withdrawal  of  the 
affidavit  operated  as  a  disposal  and  dismissal  of  the  case, 
and  plaintiff  excepted. 

Plaintiff  then  moved  that  a  writ  of  possession  be  issued 
from  the  Superior  Court,  upou  the  verdict  and  judgment 
rendered  and  entered  at  the  common  law,  to  turn  defend- 
ant out  and  put  plaintiff  in  possession  of  the  premises. 
This  motion  the  Court  also  refused,  holding  that  the  par- 
ties being  out  of  the  Superior  Cgurt,  by  the  withdrawal 
of  defendant's  affidavit,  plaintiff  must  proceed  with,  and 
on  the  original  writ  issued  by  the  Justice  of  the  Peace, 
and  he  was  entitled  only  to  an  order  to  this  effect.  To 
which  ruling  plaintiff  excepted.  Whereupon  plaintiff 
tendered  his  bill  of  exceptions,  assigning  as  error  the  rul- 
ings and  decisions  above  mentioned. 

Btrozier  &;  Smith,  for  plaintiff  in  error. 
"W.  A.  Hawkins,  and  Perkins,  contra. 

By  the  CoxirU — Lumpkin,  J.,  delivering  the  opinion. 

"We  are  called  on  to  construe  the  act  of  1827  (Cobb, 
701,)  under  which  the  summary  proceediug  was  prose- 
cuted. 

The  owner  of  the  land  demanded  possession  of  the  ten- 
ant, who,  refusing  to  surrender  the  .premises,  the  owner 
made  oath  that  the  term  had  expired,  and  obtained  a 
recount  to  dispossess  the  tenant.    It  was  executed,  when 
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the  tenaDt  made  a  counter-affidavit  that  be  did  not  hold 
under  the  person  claiming.  The  sheriff  reported  his  pro- 
ceedings to  the  next  term  of  the  Superior  Court,  an  issue 
was  forn^ed,  and  submitted  to  the  jury,  who  found  against 
the  tenant.  He  appealed  from  the  verdict ;  when  the 
appeal  came  up  for  trial  the  tenant  was  permitted  to 
withdraw  his  claim,  the  Court  holding,  at  the  same  time, 
that  by  doing  so  the  whole  case  was  carried  out  of  Court 
It  alao  held  that  an  appeal. would  lie  in  such  a  case.  In 
which  we  think  be  was  right. 

Bat  had  the  tenant  the  right  so  to  withdraw  his  claim 
AB  to  get  rid  of  his  liability  for  double  rent,  under  the 
Btatate  ?  We  think  not.  True,  he  had  the  privilege  to 
cease  to  litigate  his  landlord's  right  to  the  premises^ 
which  was  a  confession  that  he  had  been  wrongfully  kept 
out  of  them.  But,  having  made  himself  subject  to  the 
penalty  of  the  law  for  setting  up  a  frivolous  claim,  .and 
thereby  withliolding  the^land  from  the  true  owner,  he 
ought  not  to  be  allowed,  by  his  own  voluntary  act,  to 
relieve  himself  of  tlie  consequences. 

Under  the  claim  law  of  1811,  a  practice  obtained  of 
allowing  a  claimant  to  withdraw  his  claim,  and  put  it  in 
again  to  his  parties.  We  cannot  very  clearly  see  the  rea- 
son for  such  a  practice.  The  Legislature  of  1821,  after 
reciting  that  a  construction  had  been  put  upon  the  act  of 
1811,  which  tended  te  the  manifest  injury  of  the  commu- 
nity, and  frequently  produced  not  only  injustice  to  plain- 
tifl&  in  execution,  but  evidently  to  oppress  and  harrass 
them  by  the  delay  of  justice,  enacted  that  the  claim 
ahoald  be  tried  at  the  first  term,  and  claimant  was  required 
to  give  bond»  to  indemnify  the  creditor  for  any  damages 
which  he  might  sustain,  and  which  the  jury  were  allowed 
to  assess  to  an  unlimited  amount,  not  less  than  ten  per 
cent,  and  the  claimant  was  permitted  to  withdraw  his 
claim  only,  (Cobb,  582-538,)  and  that  prior  to  an  ap- 
peal, if  damages  had  been  assessed. — (8  Ga.  Rep.,  184.) 


478    SUPHEME  COURT  OF  GEORGIA. 

Hart  vs.  McCollum. 

Under  the  rent  law  of  1827,  no  bond  of  indemnity  is 
given,  and  the  only  coiupensation  the  owner  has  is,  to 
recover  double  rent '  of  the  tenant.  It  should  not  be  in 
the  power  of  the  tenant  to  deprive  him  of  this.  With 
Squatter-Sovereignty,  in  its  political  aspects,  we  have 
nothing  to  do.  It  is  evidently  not  a  fiivorite  with  onr 
people,  as  applicable  to  private  property. 


HART  vs.  McCOLLITM. 

If  the  husband  is  seized  of  lands  at  any  time  during  the  coverture,  tnd 
they  have  not  been  conveyed  away  by  himi  nor  by  a  public  offieef) 
under  judicial  sale,  the  widow,  at  his  death)  is  entitled  to  dower  in 
said  lands. 

Dower,  in  Houston  Superior  Court.  Decision  by  Jadge 
Lamar,  April  Term,  1859. 

Abigail  M.  Hart,  as  the  widow  of  Levi  Hart,  deceased, 
filed  her  petition  to  have  dower  assigned  to  her,  in  lot  of 
land  No.  9,  situated  in  the  thirteenth  (13)  District  of 
Houston. 

The  defendant  pleaded — 

Ist.  That  applicant  was  not  the  widow  of  Levi  Hari 

2d.  The  statute  of  limitations. 

Plaintiff  proved  her  marriage  with  Levi  Hart,  thede» 
ceased,  15th  July,  1818,  and  that  he  died  in  December, 
185d.  She  then  introduced  and  read  in  evidence  a  grant 
from  the  State  to  Levi  Hart,  for  the  lot  in  question,  dated 
12th  day  of  December,  1825,  and  closed. 

Defendant,  as  color  of  title,  and  in  support  of  this  plea 
of  the  statute  of  limitations^  offered  and  read  in  evidenoo 
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a  deed  from  the  sheriff  of  Houston  county,  for  the  lot  in 
question,  (No.  9,  13th  District,  Houston  county,)  to  Peter 
Daniel,  sold  under  fi.  fas.  from  Justtees  Courts,  in  favor  of 
John  Rawls,  against  Wm.  B.  and  Job  W.  Smith,  first 
Tuesday  in  May,  1832.  Deed  dated  1st  May,  1832.  Re- 
corded 18th  June,  1832.  Also  a  deed  from  Daniel  to  de- 
fendant, for  the  same  lot,  dated  24th  October,  1850,  and 
recorded  25th  November,  1860.  Also  a  deed  from  Jesse 
Lewis  to  W.  B.  and  J.  W.  Smith,  dated  20th  November, 
1830 ;  recorded  26th  November,  1830,  Then  a  deed  irom 
Benj.  E.  Hall  to  Jesse  Lewis,  dated  27th  January,  1829, 
and  recorded  2d  June,  1829. 

It  was  admitted  by  plaintiflf's  counsel  that  defendant, 
and  those  under  whom  he  claimed,  had  been  in  possession 
of  said  lot  ever  since  1830. 

Counsel  for  plaintift*  requested  the  Court  to  charge,  that 
although  the  possession  of  McCollum  might  be  sufficient 
to  bar  Le,vi  Hart  in  his  lifetime,  yet,  that,  as  he  was  seiz- 
ed during  coverture,  his  laches  did  not  operate  to  divest 
plaintiff's  right  to  dower.  The  court  refused  so  to  charge, 
but  charged  the  jury  that  although,  by  the  common  law, 
all  that  was  necessary  to  entitle  a  widow  to  dower  was  to 
prove  the  marriage,  and  seizin  of  the  husband  at  any  time 
during  coverture,  and  his  deaths  yet  our  legislation  bad  re- 
pealed the  common  law,  so  far,  that  if  the  husband  lost 
title  to  the  land  before  his  death,  either  by  sale,  the  stat- 
ute of  limitations,  or  any  other  way,  his  widow  was  not 
entitled  to  dower.  Under  our  law,  the  husband  must  be 
seized  at  his  death,  to  entitle  his  widow  to  dowen  To 
which  charge  plaintiff'  excepted. 

The  jury  found  for  the  defendant,  and  plaintiff  assigns 
the  charge  as  error. 

John  M.  Giles,  for  plaintiff  in  error. 

Eli  Warnbr,  contra. 
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By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

It  is  admitted  in  the  argument,  and  is  undoubtedly  tnie^ 
that  the  right  of -do^fer  stood  in  this  State,  as  it  did  at 
common  law,  until  1826.  The  colonial  act  of  1760  (Cobbj 
161,)  merely  ascribed  the  mode  by  which  the  right  of 
the  feme  covert  might  be  conveyed. 

By  the  act  of  1826,  (Prince,  249,)  it  is  no  longer  neces^ 
eary  for  the  wife  to  join  with  the  husband  to  bar  herdow* 
er,  except  as  to  the  lands  of  which  the  husband  may  have 
become  possessed  by  his  intermarriage.  As  to  all  other 
lands  of  which  he  may  have  been  seized  during  coverture, 
hie  separate  deed  is  sufficient  to  convey  the  entire  title* 
The  legislature,  fearing  some  construction  might  be  put 
upon  the  act  which  would  limit  the  widow's  right  to  lands 
which  come  by  her,  say  that  nothing  contained  in  the  act 
shall  prevent  the  widow  from  her  right  to  dower  in  all 
lands  of  which  her  husband  might  have  been  seized. 
Mortgaged  lands  would  be  included  under  this  clause. 

One  thing  is  very  plain— that  while  the  separate  con- 
veyance of  the  husband  is  sufficient  to  transfer  the  entire 
title,  except  as  the  marriage  lands,  still  to  efiectuate  that 
object  a  cvnveyance  must  he  made.  And  the  mere  failure  of 
the  husband  to  sue  for  lands  of  which  he  was  once  legally 
seized  during  coverture,  until  the  statute  of  limitations 
attaches  as  against  him,  does  not  exclude  the  wife's  right 
to  dower  in  said  lands-^a  right  which  she  may  assert 
when  she  becomes  discourt. 

The  judges  in  convention  held,  and  such  was  the  well 
settled  doctrine  of  the  common  law,  that  the  statute  of 
limitations  did  not  run  against  dower. 

In  confirmation  of  our  constructions  of  the  act  of  1826, 
we  refer  to  the  statute  of  1842,  (Cobb,  179).  It  is  as  fol- 
lows :  "  All  conveyances  of  real  estate  made  by  any  sheriff 
or  other  officer,  in  pursuance  of  sale  made  under  execu- 
tion or  other  legal  process  or  order  of  court,  in  the  life- 
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time  of  the  husband,  shall  be  as  good  and  efiectual  in  bar 
of  the  right  of  dower  as  if  the  conveyance  was  made  by 
the  husband  himself.  • 

The  act  of  1826  having  provided  that  the  deed  of  the 
husband  alone  should  be  good  to  convey  away  the  wife's 
rights  of  dower,  the  act  of  1842  makes  judicial  sales  and 
conveyances  in  the  lifetime  of  the  husband  "  as  good  and 
eflfectual  in  bar  of  the  right  of  dower  as  if  the  conveyance 
were  made  by  the  husband  himself."  And  this  is  as  far 
as  the  legislature  has  gon^. 

That  the  legislative  policy  has  been  to  respect  dower,  I  do 
not  deny.  Neither  do  I  find  fault  with  it.  On  the  con- 
trary, I  approve  of  it.  That  they  intended  by  the  act 
of  1826  to  limit  it  to  lands  which  come  by  her,  and  which 
she  had  not  conveyed  jointly  with  her  husband,  and  lands 
of  which  the  husband  died  seized  and  possessed,  is  quite 
probable.  Still  it  is  manifest  that  the  acts  passed  have 
fallen  short  of  accomplishing  that  purpose. 

To  bar  her  right  then,  thera  must  be  a  conveyance  by 
the  husband  or  by  the  officer  of  the  law  under  a  judicial 
sale. 

We  hold,  then,  that  as  to  the  land  in  dispute,  it  is  only 
for  the  widow  to  show  marriage,  seizure  of  the  husband 
at  any  time  during  coverture,  and  death  of  her  husband,  and 
her  right  to  dower  is  prima  facie  established.  The  legis- 
lation of  the  State  is  not  in  the  way  in  this  case. 

Judgment  reversed. 
81 
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McLIN  vs.  WILIJIAMS. 

Plaintiff  in  trover  recovered.  Pending  the  action  the  property 
aold  under  fi.  fas.  in  favor  of  creditors  of  the  defendant  io  ttover. 
Heldy  That  the  sale  was  without  authority  and  void  ;  and,  therefore, 
that  neither  those  creditors  nor  the  plaintiff  in  trover  was  entitled 
to  the  money  raised  from  the  sale. 

Motion  to  distribute  money,  in  Terrell  Superior  Court. 
Decision  by  Judge  Kxddoo,  at  May  adjourned  Term,  1859. 

Bobert  McLin  instituted  his  action  of  trover  agaiust 
Matthew  E.  Williams,  for  the  recovery  of  a  negro  woman 
and  child,  alleged  to  be  the  property  of  McLin.    Pending 
this  suit,  the  sheriff  of  Terrell  county,  by  virtue  of  sundry 
fi.  fas.  against  Williams,  amongst  other  property,  levied 
upon  the  negroes  sued  for  in  the  trover  suit  and  sold  them. 
They  were  sold  for  $926.     At  the  May  term,  1859,  of  Ter- 
rell Superior  Court,  the  trover  action  was  tried  and  McLin 
obtained  a  verdict  against  Williams  for  (1,557  £0.    At 
the  same  term  of  the  court,  and  after  verdict  in  the  trover 
case,  McLin  moved  that  the  sum  of  nine  hundred  and 
twenty-five  dollars,  the  amount  in  the  hands  of  the  sheriff 
arising  from  the  sale  of  said  negroes,  Charlotte  and  her 
child  Pete,  be  paid  over  by  the  sheriff  to  plaiutifi's  (Mc- 
Lin*8)  attorney-     The  court  overruled  the  motion,  holding 
that  the  negroes  being  sold  prior  to  the  recovery  in  tbe 
action  of  trover,  plaintiff*  was  not  entitled  to  the  proceeds 
of  said  sale,  but  the  same  belonged  to  the  older  judgments 
against  Williams.     To  which  decision  McLin  excepted, 
and  assigns  error  thereon. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

West,  Baron  &  Davis,  and  Douglass  k  DouaLASS,  contra. 
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Bg  (he  Court. — Senxing,  J.,  delivering  the  opinion. 

The  questioAB  are  two :  Were  the  creditors  of  the  de- 
fendant in  troyer  entitled  to  the  money?  or  was  the  plain- 
tift'  in  trover  entitled  to  it  ?  The  court  held  that  the 
creditors  wore  entitled  to  it.  We  think  that  neither  they 
nor  the  plaintiff  in  trover  was  entitled  to  it. 

The  second  section  of  the  act  of  1880,  "  to  prevent  per* 
sonal  property,  which  is  the  subject  of  an  action  of  tres* 
pass  or  trover,  from  vesting  in  the  defendant,"  &c.,  is  as 
follows :  ''  No  judgment  obtained  against  the  said  defend- 
ant, to  such  an  action  of  trespass  or  trover,  prior  in  point 
of  time  to  the  said  judgment  so  obtained  by  the  said 
plaintiff  in  such  action  of  trespass  or  trover,  shall  have 
any  lien  or  binding  force  on  the  said  property  which  is 
the  subject  matter  of  such  action  of  trespass  or  trover, 
until  after  the  damages  and  costs  recovered  by  such  ver- 
dict, and  judgment  of  the  plaintiff  in  such  action  of  tres- 
pass or  trover,  are  first  paid  off  and  discharged." — Cobb's 
Dig.,  500. 

A  judgment  that  has  '^  no  lien  or  binding  force  "  on  a 
piece  of  property,  is  the  same  as  a  void  judgment,  so  far 
as  that  piece  of  property  is  concerned ;  and  the  fi.  £a.  is- 
sued on  that  judgment  is,  consequently,  the  same  as  a 
void  fi.  fa.,  so  far  as  that  piece  of  property  is  concerned. 
That  fi.  fa.,  therefore,  cannot  give  any  authority  to  the 
sheriff  to  sell  that  piece  of  property ;  and  if  he  still  sells  it 
under  the  fi.  fa.  the  sale  is  merely  void,  amounting  to  no 
more  than  it  would  amount  to  if  no  such  fi.  fa.  existed. 
These  things  being  so,  it  cannot  be  that  the  plaintiff  in 
the  judgment  and  ft.  fa.  can  be  entitled  to  the  money 
arising  from  the  sale. 

We  think,  then,  that  the  court  below  erred  in  holding 
that  the  general  judgment  creditors  of  the  defendant  in 
trover  were  entitled  to  the  money  raised  from  the  sale  of 
the  negroes,  '^  the  subject  matter  "  of  the  action  of  trover. 
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Was  the  plaintiff  in  trover  entitled  to  the  money? 
Clearly  not.  His  recovery  shows  that  the  property  sued 
for  was  his,  and  his  judgment  did  not  "change  the  proper- 
ty," or  "  vest  the  same,"  "  in  the  defendant,"  •'  except  so 
fer  as  to  subject  the  said  property  to  be  sold  under  and  by 
virtue  of  an  execution"  his  "judgment." — Cobb,  499. 
His  rights,  then,  are  all  against  the  negroes;  he  cannot 
have  negroes  and  money  too.  He  does  not  offer  to  waive 
his  rights  against  the  negroes. 

What  then  is  to  become  of  the  money?  That  Is  a 
question  not  in  the  case.  I  will  say,  however,  that  I  sup- 
pose it  to  be  a  question  which  concerns  only  the  sheriff 
and  the  purchaser  of  the  negroes.  They  have  both  been 
guilty  of  a  wrongful  conversion  of  the  negroes,  which,  as 
the  recovery  in  the  trover  action  shows,  belong  to  the 
plaintiff*  in  trover.  They  are  both,  then,  liable  to  him  in 
trover  for  the  negroes.  Besides,  the  negroes  are  subject 
to  the  judgment  in  trover.  The  sheriff,  therefore,  or  the 
purchaser — one  or  the  other — will  have  to  respond  for  the 
negroes  to  the  plaintiff  in  trover.  It  would  seem,  then, 
but  the  dictate  of  justice  and  equity,  that  of  the  two,  he 
that  shall  be  the  one  so  to  respond,  shall  also  be  the  one 
to  take  the  money. 

Judgment  reversed. 


^       DOE,  EX  DBM.,  HANBY  AKD  DOSS,  vs.  IlO:^,  cas.  m- 

ECTOR,  AND  TUCKER. 

If  there  be  a  conflict  of  testimony,  and  the  circuit  judge  refases  to 
grant  a  new  trial,  this  court  will  not  interfere,  although,  in  their 
opioion,  the  weight  of  testimony  is  aT**'**-***  *'"«»  •'^-  "*'-* 


it^ 
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Ejectment,  in  Clay  Superior  Court.  Tried  before  Judge 
Ejddoo,  and  motion  for  new  trial  heard  and  decided  at 
March  Terra,  1859. 

This  was  an  action  of  ejectment  upon  the  several  demi- 
ses of  Absalom  Hanby  and  Azariah  Doss,  against  Sarah  E- 
Tucker,  tenant  in  possession,  for  recovery  of  lot  of  land 
number  388,  in  the  seventh  district  of  originally  Lee,  but 
now  Clay,  county. 

This  case  was  before  this  court  upon  exceptions  to  the 
rulings  and  decisions  made  by  the  court  below,  at  June 
term,  1857,  and  will  be  found  reported  in  22d  Geo.  Rep., 
p.  132,  when  the  judgment  below  was  reversed  and  the 
cause  remanded  for  a  new  trial. 

The  case  coming  on  again  for  trial,  at  September  term, 
1858,  the  jury,  upon  the  proofs  submitted,  found  again 
for  the  defendant;  whereupon,  plaintiff  took  a  rule  nisi 
for  a  new  trial,  upon  the  grounds  that  the  verdict  was 
contrary  to  law  and  evidence  and  decidedly  against  the 
weight  of  evidence. 

The  court  refused  to  make  the  rule  absolute  and  plain- 
tiff excepted. 

E.  H.  Beall,  for  plaintiff  in  error. 
DouoLAbs  &  Douglass,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

We  think  the  verdict  contrary  to  the  weight  of  evi- 
dence in  this  case ;  but  not  so  strongly  and  decidedly  so 
as  to  authorize  a  new  trial,  especially  when  it  has  been 
refused  by  the  circuit  judge  who  presided  on  the  trial  of 
the  cause. 

We  rather  think  this  lot  of  land  has  been  made  without 
being  paid  for.  Still  there  is  a  conflict  of  testimony ;  and 
the  jury  were  probably  the  best  judges  as  to  the  facts. 

Judgment  affirmed. 
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BROWN  &  McCOY  vs.  DELOACH. 

1.  A  father  is  bound  to  pay  a  debt  contracted  by  his  minor  child, 
if  he  authorized  the  child  to  contract  it ;  and  a  promise  by  the  father 
to  pay  the  debt,  in  certain  events,  is  a  fact  admissible  to  the  jury  on 
the  question,  whether  the  father  did,  or  did  not,  anthwize  the  son  to 
contract  the  debt. 

2.  A  firm  of  merchants  furnished  a  minor  with  goods,  consisting  of  a 
plated  chain,  two  gold  pens  and  pencil  cases,  a  cassimere  suit  of 
clothes,  two  pairs  of  kid  gloves,  and  other  similar  articles,  and 
proved  by  a  witness  that  '*  the  goods  were  necessaries  and  suitable 
to  the  condition  "  of  the  minor.  There  was  no  proof  that  the  minor 
had  not,  already,  a  supply  of  such  goods.  The  father  of  the  minor 
was  sued  for  the  price  of  the  goods.  Held,  That  even  if  a  father  is 
bound  to  pay  for  necessaries  furnished  to  his  child,  and,  even  if 
those  goods  are  such  as  can  be  included  in  the  term  necessaries, 
yet,  that  the  father  is  not  liable  to  pay  for  them,  unless  it  l>e  shown 
that  the  child,  when  furnished  with  them,  was  destitute  of  such 
goods. 

Nonsuit,  and  motion  to  reinstate  the  case.  Decision  by 
Judge  Lamar,  in  Talbot  Superior  Court,  March  Term, 
1859. 

Brown  &  McCoy  brought  suit  (for  the  use  of  Thomas 
A.  Brown)  against  Simeon  Deloach  on  an  accountfor  goods, 
&c.,  furnished  by  said  firm  to  Seaborn  Deloach  and 
charged  on  the  books  of  the  firm  to  Seaborn  Deloach. 

PlaintiflTs  introduced  as  a. witness  Augustus  C.  McCoy, 
who  testified  that  the  account  attached  to  the  declM^tion 
was  correct ;  that  the  goods  were  all  sold  and  delivered  to 
Seaborn  Deloach,  a  son  of  the  defendant,  and  charged  to 
the  son  on  plaintifi:*'s  books ;  that  the  credit  was  given 
exclusively  to  the  son  and  not  to  the  defendant ;  that  the 
goods  were  necessaries  and  suitable  to  the  coBdition  of 
the  purchaser ;  and  that  said  son  was,  at  the  time  of  the 
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purchase,  under  the  age  of  twenty-one  years.  McCoy 
also  testified,  that  at  the  close  of  the  year  in  which  said 
account  was  made,  defendant  came  to  the  store  of  plaintiffs 
and  paia  oft  hia  own  account.  Witness  presented  hini 
with  the  accoant  against  his  son,  (now  sued  upon,)  and 
defendant  told  witness  if  he-  would  let  the  account  lie 
over  until  the  next  fall  it  should  he  paid.  That  if  his  son 
did  not  pay  it,  he  would. 

Whereupon,  defendant  objected  to  so  much  of  the  tes- 
timony of  the  witness  as  went  to  show  any  liability  or 
promise  on  the  part  of  the  defendant  to  pay  said  debt, 
and  moved  to  exclude  the  same  from  the  jury,  on  the 
ground  that  such  promise  was  void  by  reason  of  the  stat- 
ute of  frauds  and  peijuries.  The  promise  was  admitted 
to  have  been  a  verbal  promise.  The  court  sustained  de- 
fendant's motion  and  excluded  said  testimony ;  to  which 
ruling,  plaintifla,  by  their  counsel,  excepted.  The  plain* 
tiffs  having  no  further  evidence,  the  court,  on  motion, 
granted  a  nonsyit.  Afterwards,  and  daring  the  same 
term,  plaintiffs  moved  to  reinstate  their  case  on  the  ground 
that  the  court  erred  in  excluding  said  testimony.'  The 
court  refused  the  motion,  and  plaintiffs  excepted,  and  now 
assigns  the  said  rulings  as  error. 

B.  Hill,  for  plaintiffs  in  error. 

Smith  &  Pou,  contra. 

Judge  Stephens  absent. 

JBy  the  Court. — Benniko,  J.,  delivering  the  opinion. 

Was  the  court  below  right  in  excluding  from  the  jury 
the  defendant's  promise  to  pay  his  son's  debt  "the  next 
fall,"  if  the  plaintiffs  would  let  the  debt  lie  over  till  then, 
and  the  son  should  fail  to  pay  it  ?    We  think  not. 

If  the  ^on's  account  was  contracted  by  the  authority  of 
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the  father,  it  was  a  contract  binding  on  the  father.     Any- 
thing, then,  from  which  the  jury  would  have  been  at  lib- 
erty to  infer  that  the  son  had  been  authorized  by  the 
father  to  contract  the  account,  was  admissible  as  evidence 
to  the  jury.     This  promise  of  the  father  to  pay  the  ac- 
count, in  certain  events,  was  a  thing  from  which  the  jury 
inight  have  inferred  that  the  son  had  been  aothorized  by 
him  to  contract  the  account,  although  it  was  not  a  thing 
from  which  they  were  bound  so  to  infer.    The  promise 
might  have  been  the  result  of  other  reasons  than  a  con- 
sciousness in  the  father  that  he  had  authorized  the  creation 
of  the  account;  as,  of  a  wish  to  save  his  son's  credit;  of  a 
desire  to  spare  his  son's  sensibilities ;  of  an  opinion  that 
the  law  made  him  liable  to  pay  the  account ;  bat  then,  as 
the  promise  might  have  been  the  result  of  consciousness 
in  him,  that  he  had  authorized  the  creation  of  the  ac- 
count, the  promise  was  proper  matter  for  the  jury — ^it 
being  the  business  of  a  jury,  when  a  fact  will  bear  several 
difierent  interpretations,  to  say  which  one  of  them  it  shall 
bear« 

[1.]  We  think,  then,  that  the  exclusion  of  the  promise 
from  the  jury  was  an  error. 

The  ground  on  which  the  court  put  the  exclusion,  pro- 
bably, was,  that  the  promise  was  a  promise  to  answer  for 
the  debt  of  another,  and  was,  therefore,  a  promise  on  which 
an  action  was  forbidden  by  the  statute  of  frauds.  But,  if 
the  account  was  contracted  by  the  authority  of  the  father, 
the  person  making  the  promise,  the  debt  was  the  father's 
debt,  and  not  the  son's ;  and,  therefore,  the  promise  was 
not  a  promise  to  answer  for  another's  debt,  but  was  a 
promise  to  answer  for  his  own  debt. 

The  promise  having  been  excluded  from  the  jury,  was 
the  other  evidence  sufficient  to  carry  the  case  to  the  juty, 
and  prevent  a  nonsuit  ?    That  is  the  next  question. 

The  other  evidence,  at  most,  was  that  of  a  witness  who 
said,  that  the  son  was  not  twenty-one  years  old,  *and  that 
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"  the  goods  were  necessaries,  and  suitable  to  the  condition 
of  the  "  "  son."    A  bill  of  the  goods  was  attached  to  the 
declaration.    It  is  as  follows : 
Mr.  Seaborn  Dbloach, 

Booght  of  Brown  &  McCoy. 
1854. 

Dec.  27 — Iplatedchain 4  00 

1856. 

Aprils — 1  gold  pen  and  silver  case 8  60 

"       — 1  pr.  kid  gloves,  1  87 ;  May  14, 1  alapaca 

coat,  6  00 7  87J 

"       — 1  pair  Ga.  shoes,  3  00 ;    8  yards  check 

linen,  1  50 4  50 

June  16— 1  valise,  4  00 ;  2  silk  cravats,  2  75 6  75 

July   6—1  pr.  white  pants,  5  00 ;  Aug.  7,  7  yards 

ginghams,  1  40 6  40 

"  15—1  gold  pen  silver  case,  2  00 ;  Oct.  1, 1  cas- 

simere  suit,  22  50 24  50 

"       1  pr.  boots,  8  00;  8  pr.  ^  hose,  1  12 J 9  12 J 

Nov.  21—1  pr.  Ga.  shoes,  8  50 ;  (24)  2  shirts,  4  00..  7  50 

Dec.  20—1  pr.  kid  gloves,  1  50;  2  collars,  50 2  00 

«  24r— 1  umbrella 3  00 


$78  65 
Here,  then,  two  questions  arise  ;  one,  whether  a  father 
is  bound  to  pay  for  necessaries  furnished  to  hi?  minor 
child,  but  furnished  without  his  authority;  the  other, 
whether  such  articles  as  those  contained  in  this  bill  of  goods 
are  necessaries.  The  English  cases  seem  to  answer  the  first 
question  in  the  negative. — ^Baker  vs.  £!eer,  2  Stai:!:.  R., 
501 ;  Flenk  vs.  Torlemache,  1  Car.  &  P.,  5 ;  Blackburn  vs. 
Mackay,  1  Car.  &  P.,  1 ;  Roby  vs.  Abbott,  6  Carr.  &  P., 
286 ;  Clements  vs.  Williams,* 8  Carr.  &  Pay.,  58 ;  Seaborne 
vs.  Maddy,  9  do.,  497 ;  Shellon  vs.  Springett,  20  English 
Law  and  Eq.,  28 ;  Mortimer  vs.  Wright,  6  Mees.  & 
Welsh.,  482. 
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And  we  vory  much  incline  to  think  that  the  English 
cases  are  in  the  right.  Not  that  we  know  of  any  veiy 
general  variance  in  the  American  cases.  Even  if  aiather 
is  bound  to  furnish  his  child  with  necessaries,  and  fails  to 
do  so,  that  does  not  impose  an  obligation  on  any  third 
person  to  discharge  this  duty  of  the  father.  If  a  third 
person  does  it,  then  he  does  it  voluntarily,  and  what  right 
have  voluntary  services  to  expect  more  than  voluntary 
compensation.  If  we  may,  of  our  own  accord,  discharge 
this  duty  for  others,  and  compel  them  to  pay  us  for  it, 
why  may  we  not,  of  our  own  accord,  pay  their  debts,  or 
discbarge  any  of  their  other  duties  for  them,  and  compel 
them  to  compensate  us  for  so  doing  ? 

But,  conceding  that  a  father  is  bound  to  pay  a  third 
person  for  necessaries  furnished  to  his  child,  are  such  ar- 
ticles as  those  contained  in  the  above  bill  of  goods  neces- 
saries ?  Surely  tiot.  There  is  not  one  of  them  that  can  be 
called  a  necessary.  What  are  necessaries?  Food,  cloth- 
ing and  lodging,  of  a  cheap  style.  We  may  throw  in 
medicine.  It  is  the  right  of  a  father,  however  rich,  to 
bring  up  his  child  on  a  plan  of  the  utmost  economy. 
This  right  is  invaded  whenever  a  third  person  steps  be- 
tween him  and  his  child,  and  famishes  the  child  with 
such  articles  as  he  presumes  to  deem  "  suitable  to  the 
child's  condition  in  life."  The  right  is  outraged  when  he 
also  requires  the  father  to  pay  for  the  articles. — See  8imp« 
son  vs.  Roberts,  1  Esp.,  17 ;  Grantz  vs.  Gill,  2  do.,  471. 

But  granting  that  any  articles  which  a  witness  may 
consider  suitable  to  a  child's  condition  in  life  are  necessa** 
ries  to  the  child,  yet  that  can  be  true  only  when  the  child 
does  not  already  possess  such  articles.  And  there  is  no  ev* 
idence  in  this  case  that  the  child  did  not  have  a  propw 
supply  of  such  articles  as  those  furnished  to  him  by  the 
plaintifts  in  error ;  and,  in  the  absence  of  such  evidence,  it 
is  to  be  presumed  that  he  did  have ;  for,  it  is  to  be  pre- 
sumed, until  the  contrary  be  shown,  that  the  &ther  did 
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his  whole  duty,  and,  therefore,  that  he  supplied  the  child 
with  such  articles, — if,  indeed,  to  supply  the  child  with 
them  was  his  duty. 

Upon  the  whole,  then,  we  think  that  the  evidence, 
when  the  fiather^s  promise  was  excluded  from  it,  was  not 
sufficient  to  support  the  action,  and,  therefore,  there  was 
nothing  in  the  evidence,  as  it  then  stood,  sufficient  to 
prevent  the  court  from  granting  the  nonsuit.  Still,  the 
granting  of  the  nonsuit  was  an  error,  for  the  reason  that 
the  promise  was  improperly  excluded  ;  which,  if  it  had 
been  admitted,  would  have  been  sufficient  to  carry  the 
ease  to  the  jury.  We  must,  therefore,  order  the  case  to 
be  reinstated. 

N*othing  need  be  said  of  the  last  exception — ^that  to  the 
refusal  of  the  court  to  reinstate  the  case. 

Judgment  reversed. 


CLEMENTS  &  MILLER  vs.  LITTLE. 

^Vlien  the  verdict  is  contrary  to  the  evidence,  a  judgment  ordering  a 
new  trial  ought  not  to  be  disturbed. 

Claim,  tried  in  Webster  Superior  Court,  before  Judge 
KiDDOO,  at  March  Term,  1859. 

Clements  k  Miller  sued  out  an  attachment  against 
Benj.  O.  Hattox,  which  was  levied  upon  a  negro  man 
named  Warwick,  as  the  property  of  defendant.  Little 
interposed  a  claim  to  the  property,  and  the  cause  coming 
on  for  trial,  the  following  was  about  the  substance  of  the 
testimony : 
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On  the  part  of  plaintifis  in  the  attachment  it  was  proved 
that  the  negro  man  was  in  the  possession  of  defendant^ 
Hattox,  prior  to  and  at  the  time  he  left  the  county ;  that 
Hattox  bad  had  him  in  possession  four  or  five  months ; 
that  Hattox  left  about  December,  1857,  or  January,  1858. 
Claimant  proved  that  about  the  12th  June,  1857,  he  sold 
said  negro  to  Hattox  for  the  sum  of  seven  hundred  dol- 
lars, conditionally,  to  make  titles  upon  the  payment  of 
the  purchase  money.  He  introduced  the  note  given  for 
the  purchase  money,  which  had  not  been  paid,  and  also 
the  bond  for  titles  which  he  executed  to  Hattox.  The 
note  was  dated,  Fort  Valley,  June  12th,  1857,  and  was 
payable  ninety  days  after  date  to  the  order  of  Harvey 
Little  alone,  and  the  bond  was  of  the  same  date  and  wit- 
nessed by  Q.  A.  Averce,  J.  P.  Claimant  likewise  proved 
that  about  the  date  of  said  note  and  bond'he  and  Hattox 
were  at  Fort  Valley,  and  that  he  had  the  negro  in  his 
possession,  and  then  and  there  sold  him  to  Hattox,  and 
that  the  note  given  for  the  purchase  money  had  not  been 
paid. 

The  jury  found  for  the  plaintiffs,  and  claimant  took  a 
rule  nisi  for  a  new  trial  on  the  following  grounds : 

1.  Because  the  court  erred  in  charging  the  jury  that 
the  conditional  bill  of  sale  or  bond  for  titles  was  not  of 
itseU'  sufficient  to  show  title  in  claimant  at  and  before  the 
date  of  said  instrument. 

2.  Because  the  court  erred  in  charging  the  jury  that 
parol  evidence  is  inadmissible  to  contradict,  add  to  or  alter 
the  written  instrument ;  there  being  np  evidence  to  which 
said  charge  was  applicable. 

8.  Because  the  court  erred  in  refusing  to  dismiss  the 
levy,  on  motion  of  counsel  for  claimant,  on  the  ground 
that  plaintiff's  proof  bad  not  shifted  the  onus. 

4.  Because  the  jury  found  contrary  to  the  charge  oi 
the  court,  ^^  that  if  claimant  h^  the  negro  in  his  poeeee- 
sion  at  Fort  Valley  on  the  12th  June,  1857,  and  sold  faim 
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to  Hattox  upon  condition  that  the  purchase  money  was 
to  be  paid  before  the  title  passed,  that  then  claimant's 
possession  was  ynma  facie  evidence  of  his  title;  and  if  he 
had  tro  title,  Hattox  could  have  none,  if  he  got  possession 
from  Little  and  had  not  paid  the  note." 

5.  Because  the  court  erred  in  refusing  to  charge  as  re- 
quested by  claimant's  counsel,  that  when  a  note  was  pay- 
able at  bank,  it  was  the  custom  for  the  payee  or  holder 
to  endorse  his  name  in  order  to  enable  the  banker  to 
collect  it. 

6.  Because  the  verdict  was  contrary  to  law  and  the 
evidence  and  against  the  weight  of  evidence. 

After  argument,  the  court  made  the  rule  absolute  and 
granted  a  new  trial ;  to  which  decision  plaintiffs  excepted. 

McCay  &  Hawkins,  for  plaintiffs  in  error. 

Scarborough,  represented  by  B.  Y.  Martin,  and  Sam. 
Elam,  contra. 

By  the  Court — ^Bbnning,  J.,  delivering  the  opinion. 

The  question  is,  was  the  court  below  right  in  granting 
the  motion  for  a  new  trial?  We  think  that  the  court 
was.  It  is  sufficient,  if  the  ground,  that  the  verdict  was 
contrary  to  the  evidence,  was  good.  And  that  ground 
was,  we  think,  good. 

The  evidence  showed  that  Little,  being  in  possession  of 
the  slave,  sold  the  slave  to  Hattox,  and  bound  himself  to 
make  title  to  Hattox,  on  being  paid  the  purchase  money 
by  a  certain  time ;  that  the  purchase  money  was  not  paid 
\>y  that  time,  or  at  all ;  and  that  Little,  thereupon,  assert- 
ed his  title  to  the  slave. 

The  evidence  showing  this,  what  right  was  there  left  in 
Hattox  ?  Either  none  at  all,  or,  at  least,  none  except  on 
the  terms  of  his  tendering  the  purchase  money.    And  his 
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creditors  could  have  no  farther  or  better  right  than  he 
had.  Neither  he  nor  they  tendered  the  purchase  money. 
Therefore,  niedther  he  nor  they  had  any  right  in  the  slave 
sufficient  to  subject  the  slave  to  be  sold  to  pay  his  debts 
due  to  them. 

Therefore,  the  verdict  was  contrary  to  the  evidence,  for 
it  found  the  slave  subject  to  Hattox's  debts. 

This  g^und  being  good,  the  motion  ought  to  have 
been  granted.  It  was  granted.  It  is  usel^jps,  therefore, 
to  consider  the  other  grounds  of  the  motion. 

Judgment  affirmed. 


TILLMAN  vs.  DAVIS. 

Tbo  return  of  service  on  tho  writ,  by  the  sheriff,  cannot  be  traversed, 
except  for  fraud  or  collusion. 

Certiorari.  Decision  by  Judge  Allen,  in  Lee  Superior 
Court,  March  Term,  1859. 

William  J.  Tillman  brought  suit  to  the  January  Term, 
1858,  of  Lee  Inferior  Court,  against  John  A.  Dennard 
and  Jonathan  Davis,  on  a  promissory  note  given  for  rent 
Davis  lived  in  the  county  of  Lee,  and  Dennard  in  the 
county  of  Dougherty.  Both  parties  appear,  from  the  en- 
tries on  the  original  and  second  original  declaration^  to 
have  been  regularly  served. 

At  the  July  Term,  1858,  of  said  court,  a  verdtei  was 
rendered  in  favor  of  the  plaintiff,  judgment  duly  Altered 
up,  and  fi.  fa,  issued. 
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Davis  afterwards  moved  to  set  aside  said  judgment,  on 
the  following  grounds,  to-wit : 

1st.  That  defendant  Davis  was,  in  fact,  only  security  to 
the  contract  on  ^''hich  said  judgment  was  founded^  and 
signed  the  same  as  such. 

2nd.  That  he  gave  plaintifF  notice  to  sue  the  principal 
on  said  note  on  or  about  the  first  day  of  January,  1858, 
That  the  suit  on  which  said  judgment  is  founded  was 
brought  against  himself,  and  said  principal  within  three 
months  after  the  notice  aforesaid,  but  that  said  principal 
was  never  duly  served  with  said  writ ;  that  said  principal 
was  not  served  until  after  the  court  passed  to  which  the 
writ  was  sued.  And  that,  therefore,  the  court  had  no 
jurisdiction  of  said  suit.  That  Dennard  was  insolvent. 
These  facts  Davis  offered  to  prove  to  the  court. 

The  court  refused  the  motion,  and  Davis  excepted; 
whereupon  the  court  also  overruled  the  exceptions,  and 
Davis  sued  out  a  writ  of  certiorari.  Upon  the  hearing  of 
the  certiorari  at  the  March  Term,  1859,  of  Lee  Superior 
Court,  it  was  admitted  that,  since  the  hearing  in  the  Inferi- 
or Court,  the  interrogatories  of  C.  M.  Boynton,  the  sheriff 
of  Dougherty  county,  had  been  taken,  and  that  the 
sheriff  admitted  he  had  not  served  Dennard  within  the 
proper  time ;  that  the  service  was,  however,  made  before 
the  January  Term,  1858,  of  Lee  Inferior  Court,  and  by 
the  consent  of  Dennard,  was  dated  back  to  the  proper 
time.  The  couit  refused  to  act  upon  any  matter  not  dis- 
closed by  the  record  from  the  court  below,  but  sustained 
the  certiorari  and  overruled  the  decision  of  the  Inferior 
Court. 

To  this  decision  counsel  for  Tillman  excepted,  and  now 
assigns  the  same  for  error. 

West,  representing  Kimbrouqh  &  Bass,  for  plaintiff  in 
error. 

Yasok  &  Davis,  McCat  &  Hawkins,  centra. 
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By  tht  Cbwr^— Lumpkin,  J.,  delivering  the  opinion. 

Of  course,  the  testimony  of  Boynton,  the  sheriff  of 
Dougherty  county — taken  after  the  case  was  decided  in 
the  Inferior  Court — was  properly  disregarded  upon  the 
hearing  of  the  certiorari.  Had  that  evidentse  been  in,  it 
would  have  sustained  the  return  of  Boynton,  the  sheriff; 
and  we  should  have  been  saved  the  necessity  of  inquiring 
whether  the  return  of  that  ofl^ceV,  as  it  stands,  can  be 
controverted  ?  The  case  depends  upon  the  decision  of 
that  question.  If  Dennard  was  regularly  served,  aa  he 
appears  to  have  been  by  the  return  of  the  sheriff,  Davis 
was  concluded  by  the  judgment. 

The  question  has  not  been  adjudicated  by  this  court. 
It  is  true  that  in  Higgs  vs.  JSuson  and  others  (8  Ga.  Rep., 
817,)  this  court  said  an  official  return  by  the  sheriff  on  a 
ca.  so.  or  ji.  fa.  could  not  be  controverted ;  and  that  a 
party  injured  by  a  false  return  of  this  sort  is  rernitted  to 
his  action  against  the  sheriff.  But  that  point  was  not 
really  in  the  case,  nor  ^iras  the  judgment  of  the  court  put 
upon  that  ground. 

So  in  Parker  vs.  Jennings  (26  Ga.  Rep.,  140,)  this  court 
permitted  a  defendant  in  execution  to  resist  the  payment 
of  the  Ji.  fa.  by  affidavit  of  illegality,  where  the  rewas  an 
entry  of  service  upon  the  writ  by  the  sheriff,  that  he  had 
left  a  copy  at  the  defendant's  mos*t  notorious  place  of 
abode ;  it  |ippearing,  or  at  least  being  conceded,  that  the 
defendant  at  the  time  resided  in  a  different  county.  Bat 
the  point  discussed  and  decided  there  was,  whether,  when 
thB  defendant  has  not  been  served,  he  can  get  rid  of  the 
judgment  by  affidavit  of  illegality.  And  the  proposition 
as  to  the  right  of  the  party  to  traverse  the  sherifi**8  re^ 
turn,  was  not  raised  or  considered. 

We  shall  treat  the  question,  therefore,  as  res  integra  in 
this  court. 

Upon  examination,  it  will  be  found  that  the  conclusive* 
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ness  of  the  sheriff's  return,  both  upon  mesne  and  final 
process,  is  assumed  as  one  of  the  axiomatic  truths  of  the 
law,  and  the  principle  is  found  scattered  broadcast  through- 
out the  whole  of  the  text  books  and  reports,  both  in  En- 
gland and  in  this  country,  except  in  the  State  of  Connec- 
ticut, where  a^  contrary  doctrine  has  obtained. 

"The  return  of  the  sheriff,"  says  Baron  Comyn,  "ia 
of  such  high  regard,  that  generally  no  averment  shall  be 
admitted  against  it.  As  if  A.  be  returned  to  be  outlawed, 
he  cannot  say  that  he  was  only  quarto  or  quinto  exactus. 
Kit.,  280.  If  the  sheriff  return  issues  upon  B.,  it  cannot 
be  averred  by  A.  to  save  the  issues,  that  his  name  is  not 
B. — 2  Rol.,  462,  1.  5.  If  the  sheriff  in  redisseisin  returns 
accessiad  terraSy  &c.,  it  cannot  be  assigned  for  error,  quod 
non  accessiL — ^Leon.,  183.  If  coronors  make  a  return,  it 
cannot  be  said  that  only  one  made  the  return. — R.  Ray- 
mond, 485.  If  a  sheriff  returns  scire  feci  A.  tenen'  un' 
mess',  A.  cannot  plead  non  tenet.  R.  Cro,  Eliz.,  872 ;  R. 
Mod.  10.  (Com.  Dig.  Title  Retorn  G.  6  vol.,  242-243.) 

SheriflB*  return  not  traversable ;  but  you  may  have  an 
action  for  a  false  return. — ^Loft.,  631 ;  Rex  vs.  Elkina,  4 
Burr.  2127 ;  Barr  vs.  Satchwell,  2  Str.,  813. 

But  I  will  not  multiply  citations  upon  this  point.  I 
have  investigated  carefully  in  Brooke  and  Viner's  Abridge- 
ments, and  traced  the  question  to  its  fountain  head,  and 
find  it  well  settled  that  by  the  common  law  no  aver- 
ment will  lie  against  the  sheriff's  return,  and  one  reason 
assigned  amongst  others  is,  that  he  is  a  sworn  officer,  to 
whom  the  law  gives  credit. — Jenk.  148,  pi.  98.  There 
are  some  exceptions  to  the  general  rule  in  favor  of  life 
and  liberty,  and  some  modifications  made  by  several  an- 
cient statutes.  But  they  are  slight  and  restricted  to  re- 
turns upon  particular  subjects,  and  do  not  affect  the 
present  case.  It  is  also  true,  that  while  the  return  of  the 
sheriff,  in  certain  cases,  will  not  be  allowed  to  be  contro- 
32 
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verted  in  the  same  action,  an  averment  maybe  made  con- 
trary to  the  same  return  in  another  action. 

I  lay  down  another  proposition,  which  seems  to  be  uni- 
form and  incontrovertible:  that  a  retarn  of  the  sheriff 
which  is  definitive  to  the  trial  of  the  thing  returned,  as 
the  return  of  the  sheriff  upon  his  writs,  cannot  be  trav- 
ersed.— Brooke's  Abr.  Title  Averment ;  Viner's  Abr.  Ti- 
tle Return,  vol.  XIX. 

All  the  American  authorities  are  collected  in  note  (d.) 
appendix  to  vol.  2,  Cowen  &  Hill's  notes  to  Phillips  on 
Ev.,  p.  794,  and,  as  I  stated  in  the  beginning  of  this  opin* 
ion,  with  a  solitary  exception,  there  is  an  unbroken  array 
of  American  cases  in  favor  of  the  well-established  English 
rule,  that  as  between  the  parties  to  the  process  or  their 
privies,  the  return  of  the  sheriff  is  usually  conclusive, 
and  not  liable  to  collateral  impeachment,  except  for  fraud 
or  collusion ;  a  rule  so  necessary  to  secure  the  rights  of 
the  parties,  and  to  give  validity  and  effect  to  the  acts  of 
ministerial  officers,  leaving  the  persons  injured  to  their 
redress  by  an  action  for  a  false  return  ;  and  that  this  rule 
concluding  the  parties,  applied  to  mesne  process,  by  which 
the  parties  are  brought  into  court. 

I  will  not  consume  time  in  reviewing  the  Connecticut 
cases.  Suffice  it  to  say  that  in  Watson  and  others  against 
Watson,  (6  Conn.  Rep.,  834).  Ch.  J.  Hosmer,  who  deliv- 
ered the  meagre  opinion  of  the  courts  says,  distinctly, 
that  it  is  a  general  rule  of  the  English  common  law,  that 
the  return  of  the  sheriff  is  conclusive,  both  as  it  respects 
mesne  and  final  process,  there  being  no  distinction  made 
between  the  two  in  Westminister  Hall.  But  that  in  Con- 
necticut a  contrary  doctrine  had  prevailed ;  and  that  he 
was  unable  to  assign  the  precise  reason  for  this  departure 
from  the  English  common  law. 

This  concession  is  sufficient  to  satisfy  a  judge  in  Geoi^ 
gia  what  his  duty  is. 

It  may  be  supposed  that  to  make  the  returns  of  an  offi. 
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cer,  prima  fcuik  evidence  of  their  truth  would  be  a  Buffi- 
cient  security  for  the  rights  of  the  people;  and  to  prevent 
the  perpetration  of  irreparable  wrong.  But  that  is  a  mat- 
ter for  the  legislature  and  not  for  the  courts. 

By  the  act  of  1840  (Pamphlet,  p.  40 ;  Hotchkiss,  527,) 
returns  made  under  oath,  by  virtue  of  any  rule  or  order 
of  the  court,  are  traversable.  But  the  legislature  has  not 
seen  fit  to  extend  the  right  to  the  ordinary  returns  made 
by  a  sheriff  on  processes  in  his  hands.  Where  they  stop, 
we  must  stop. 

Stephens,  J.,  concurred.  * 

Bennxko,  J.,  dissenting. 

The  suit  was  in  favor  of  Tillman,  on  a  rent  note  made 
by  two  persons,  Davis  and  another, — ^Davis  living  in  Lee 
county,  the  other  in  Dougherty  county.  The  declarations 
had  on  them  sheriff's  entries  to  the  effect  that  each  de- 
fendant was  duly  served  with  copies  of  the  declarations. 

They  were,  however,  established  declarations,  the  orig- 
inals having  been  burnt  with  the  court  house,  and  they 
h*ad  been  established,  without  notice  to  Davis. 

Davis  offered  to  show  that  the  return  of  service  as  to 
the  person  in  Lee  was  not  true ;  offered  to  show  that  the 
time  at  which  that  person  was  served  was  after  the  return 
term  of  the  declaration.  The  court  decided  that  he  was 
entitled  to  show  this  ;  and  that  is  one  of  the  decisions 
excepted  to.  Was  the  decision  right  ?  A  majority  of 
this  court  think  that  it  was  not ;  I  think  that  it  was. 

If  the  return  or  entry  on  the  declaration  for  Dougherty 
county  was  conclusive  on  Davis,  I  am  wrong ;  if  it  was  not 
conclusive  on  him,  I  am,  I  suppose  I  may  say,  right. 

Was  the  return  conclusive  on  Davis  ?  If  conclusive, 
why  was  it  conclusive  ?  What  principle  of  law  is  there 
which  made  it  conclusive  ?  The  principle  which  makes 
judgements  conclusive  on  parties  and  privies  to  the  judg- 
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ments  ?  Certainly  not ;  parties  and  privies  have  notice  of 
the  suit,  and,  therefore,  have  an  opportunity  of  seeing  to 
it,  that  the  judgment  shall  be  right.  Consequently,  it  is 
but  reasonable  to  presume,  as  to  them,  that  the  judgment 
is  right.  But  the  parties  have  no  chance  to  see  to  it,  that 
the  sheriff's  return  shall  be  right.  He  acts  in  their  ab- 
sence; acts  independently  of  them. 

Is  it  the  principle  which  makes  the  condact  of  a  person 
which  has  been  acted  on  by  another,  conclusive  ou  the 
former  ?  That  principle  is,  that  if  A.  is  knowingly  guilty 
of  conduct  which  leads  B.  to  a  false  conclusion  on  which 
B.  acts,  and  acts  in  such  a  way  that  he  would  be  injured, 
if  A.  should  be  allowed  to  repudiate  the  conduct,  A.  will 
not  be  allowed  to  repudiate  the  conduct  But  does  that 
principle  apply  here  ?  First,  Did  Davis  know  that  this 
return  was  false  until  he  tendered  the  issue  ?  It  does  not 
appear  that  he  did.  Secondly,  Had  Tillman  acted  on  the 
impression  that  Davis  was  sanctioning  the  sheriff's  re- 
turn ?  It  does  not  appear  that  he  had.  Thirdly,  Bat  if 
Tillman  had  acted  on  that  impression  at  all,  had  he  done 
so  in  such  a  way  that  he  would  have  been  injured  if  Davis 
had  been  allowed  to  open  his  mouth  and  object  to  the 
return  ?  It  does  not  appear  that  he  had  ?  What  had  he 
done  ?    Nothing  at  all. 

"What  principle,  other  than  these  two,  is  there  that 
promises  more  than  they  do  towards  showing  that  the 
sheriff's  return  was  conclusive  on  Davis?  I  know  of 
none. 

It  was  argued  that  it  was  sufficient  for  Davis  that  he 
would  have  a  right  of  action  for  a  false  return  against  the 
sheriff,  in  which  action  he  would  be  at  liberty  to  contro- 
vert the  retuf  n.  But  is  it  a  justification  for  making  a 
man  pay  what  he  does  not  owe,  that  his  paying  it  will 
give  him  a  suit  for  indemnity  against  some  third  person  ? 
that  is,  will  give  him  a  chance  for  reimbursement  ?  The 
sheriff  may  be  insolvent,  and  so  may  be  his  sureties.     And 
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then,  how  hard  may  this  be  on  the  sheriff  or  his  sureties; 
how  favoring  to  one  entitled  to  no  favor.  Suppose  this 
case :  A.  sues  B.  on  a  note  to  which  B.  has  a  good  defence. 
The  sheriff  serves  C.^nstead  t)f  B.,  but  returns  that  he  has 
served  B.  A  gets  a  judgment  against  B.,  who,  knowing 
nothing  of  the  suit,  does  not  appear  to  it  and  put  in  his  de- 
fence. Fi.  fa,  is  issued  against  him,  and  he  seeks  to  open  his 
mouth  and  say  he  was  not  served  with  notice  of  the  suit. 
He  is  ordered  to  keep  it  shut  and  pay  the  money,-  and 
then  make  the  sheriff  or  his  sureties  reimburse  him.  He 
sues  the  sheriff,  who  proves  insolvent;  he  then  sues  the 
sheriff's  sureties,  and,  out  of  them,  after  a  five  years* 
fight,  he  gets  back  his  money,  minus  lawyer's  fees,  and 
loss  of  time,  and  loss  of  the  difference  between  the  value 
of  his  sold  property  and  the  price  at  which  it  was  sold — 
to  say  nothing  ot  trouble  and  vexation.  What  is  the 
sum  of  the  matter  ?  It  is  this :  A.  has  collected  from  B. 
money  that  does  hot  belong  to  him,  A.,  and  that  money 
he  will  keep.  B.,  after  the  expenditure  of  much  time,  trou- 
ble and  money,  has  got  back  from  the  sheriff's  sureties 
the  money  collected  of  him  by  A.  The  8herift"s  sureties 
have  nobody  to  look  to  but  their  insolvent  principal.  So 
they  pocket  the  loss.  The  guilty  feed  on  the  innocent. 
How  much  better  would  it  have  been  if  B.  had  been  al- 
lowed in  the  beginning  to  open  his  mouth  and  say  that 
he  had  never  been  served  with  the  declaration.  Indeed, 
this  court  has  expressly  held  that  in  such  a  case  B.  may 
show  that  he  was  never  served. — Parkervs.  Jennings,  26 
Qa.,  140.  And  such  a  case  does  not,  so  far  as  I  can  see, 
differ,  materially,  from  the  present  case. 

I  say,  then,  that  the  fact  that  Davis  may  have  an  action 
for  a  false  return  against  the  sheriff,  is  no  spfficient  reason 
why  he  should  not  be  allowed,  by  this  issue,  to  question 
the  return.  The  plaintiff,  Tillman,  might  equally  have 
the  action  against  the  sheriff ;  audit  is  more  equitable 
that  the  action  should  be  put  on  him,  than  that  it  should 
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be  put  on  Davis,  for  he,  being  the  plaintiff  in  the  case,  it 
was  his  work  that  the  sheriff  was  doing  when  he  made 
the  false  return. 

It  was  also  argued,  that  the  decisions  were  in  fevor  of 
the  position,  that  the  return  was  conclusive  on  Davis.    No 
decisions,  however,  were  referred  to,  except  some  Ameri- 
can decisions,  cited  in  the  notes  tp  Phillips  on  Evidence, 
(4  vol.,  1087,  et  seq.y)  and  American  decisions  are  not  au- 
thority as  to  what  is  the  law  of  Georgia.    And  even  these 
decisions  are  in  conflict.     Connecticut  holds,  that  the  re- 
turn tcr  mesne  process  is  not  conclusive.    Massachusetts, 
New  York  and  North  Carolina  hold,  that  it  is  conclusive. 
(Id.  1089).    Most  of  the  cases  cited,  however,  are  cases  of 
a  return  on  final  process ;  cases  which  differ  from  cases  on 
mesne  process,  as  in  the  former  the  party  has  at  least  had 
his  day  in  court. 

But  the  exceptions  which  are  made  in  the  adverse 
American  decisions  are  so  numerous  that  they  about  bal- 
ance the  cases  left  in  the  rule,  and  so,  destroy  it  as  a  rale. 
Id.  1089-1090. 

If,  however,  these  decisions  were  all  one  way,  and  if 
they  made  the  rule  a  rule  without  an  exception,  I  should 
still  think  them  decisions  not  to  be  followed  in  Georgia. 

First,  I  do  not  know,  as  I  have  said,  of  any  principle 
in  the  law  of  Georgia  which  would  justify  them. 

Secondly,  The  rule  they  lay  down  would  work  unjust- 
ly, in  every  case ;  very  oppressively,  too,  in  some  cases  ; 
and  would  be  necessary  in  no  case. 

Thirdly,  The  rule  would  favor  instead  of  oppose  estop- 
pels, and  estoppels  are  odious  in  the  law. 

Fourthly,  The  rule  is  opposed  to  a  decision  of  this 
court— nthe  decisision  of  Parker  vs.  Jennings,  (supra)* 
True,  in  that  <Ss^%  it  does  not  appear  that  the  court's  at- 
tention  was  called  to  the  question  of  the  conclusiveness 
of  the  sheriff's  return,  but  the  decision  does  cover  that 
question,  and  that  question  was  involved. 
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Fifthly,  We  have  a  statute  which  makes  sheriflfe'  returns 
to  rules  traversable ;  and  this,  even  although  it  requires 
those  returns  to  be  made  on  oath.  If  a  return,  even  on 
final  process,  is,  though  made  on  oath,  traversable,  how 
much  more  ought  returns  on  mesne  or  initiatory  process, 
not  made  on  oath,  to  be  traversable  ? 

Sixthly,  There  is  not,  as  far  as  I  know,  any  English 
decision  in  favor  of  the  position,  that  the  sheriff's  return 
la  conclusive;  nor  any  decision  of  this  court.  It  is  true, 
that  in  Higgs  vs.  Huson  and  others  (8  Ga.,  321,)  it  is  said 
"  that  an  official  return  of  this  sort,  to-wit,  an  entry  of  a 
sheriff  on  a  ca,  sa,  or  ji.  fa.  is  not  traversable."  But  this 
was  an  obiter  dictum  ;  the  case  was  on  an  affidavit  of  ille- 
gality, and  there  was  nothing  in  the  affidavit,  to  raise  the 
question ;  at  least,  so  thought  the  court  itself,  for  it  says : 
"  This  ground  of  illegality  is  not  in  the  affidavit,  and  could 
not  be  proven,  for  that  reason."  And  that  this  was  5o,  was 
the  principal  foundation  of  the  decision.  Besides,  the 
dicttam  was  made  in  reference  to  ^^a  ca.  sa.  or  sl  Ji.fa." 
and  our  case  is  a  case  of  original  process. 

Seventhly,  The  decisions  of  the  Superior  Court,  so  far 
as  I  am  acquainted  with  them,  are,  that  such  returns  are 
not  conclusive. 

On  the  whole,  then,  I  think,  that  I  ought  to  dissent 
from  the  judgment  of  the  majority  of  the  court.  I,  there- 
fore, do  dissent  from  that  judgment. 


WEAVER  vs.  GARNER  et  al. 

An  injunction  will  always  be  dissolved  when  all  the  equity  in  the  bill 
is  fully  denied  by  the  answers  ;  and  when  the  reasons  for  dissolving 
the  injunction,  so  far  as  the  rights  and  equities  of  the  parties  are 
concerned,  are  much  stronger  than  for  retaining  iL 
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In  Equity,  in  Clay  Superior  Court.     Decision  by  Judge 
EiDDOo,  at  Chambers,  10th  June-,  1859. 

This  was  a  bill  in  equity,  filed  by  Sbelton  R.  Weaver 
against  Thomas  Garner  and  otheis,  to  enjoin  the  collec- 
tion at  law  of  a  promissory  note  of  three  thousand  dollars, 
given  by  complainant  to  Garner,  and  which,  by  successive 
transfers,  had  come  to  the  hands  of  Alexander  E.  Green^ 
who  had  instituted  his  action  at  law  for  its  recovery. 

The  bill  states  that  this  note  was  given  in  part  of  the 
purchase  money  of  a  settlement  of  land  sold  by  Garner 
to  complainant — the  entire  purchase  money  being  $6,000, 
three  thousand  of  which  was  paid  in  cash.  That  said 
land,  or  at  least  a  large  and  valuable  fraction,  had  been 
levied  on  under  an  execution  in  favor  of  William  Castle- 
bery  against  one  Thomas  J.  Watts,  as  the  property  of 
Watts — that  said  levy  had  been  made  at  the  time  com- 
plainant purchased  said  lands  fjrom  Garner,  who  under- 
took and  promised  to  interpose  his  claim  thereto,  and  in 
the  event  that  said  land  was  made  subject  to  said  execu- 
tion that  he  would  pay  off  and  satisfy  the  same — that  Gar- 
ner had  left  the  State  and  removed  to  Texas,  and  aban- 
doned said  claim,  and  that  complainant  had  been  compelled 
to  interpose  his  claim  to  said  premises,  and  that  the  same 
was  pending  in  the  Superior  Court  of  Clay  county.  That 
Garner  and  his  wife  having  difficulties  had  entered  into 
an  agreement  for  a  voluntary  separation,  under  which  he 
turned  over  to  her  the  property  which  he  had  received  by 
her  upon  their  intermarriage,  and,  amongst  other  things, 
this  note  on  complainant  for  $8,000.  That  afterwards 
Mrs.  Garner  obtained  a  divorce,  and  subsequently  married 
WilKam  W.  Farnum,  who  received  said  note  from  his 
wife;  that  one  John  B.  Vanover  became  interested  with 
Farnum  in  said  note,  as  part  owner  of  the  same,  and  that 
finally  it  came  into  the  possession  of  Green,  who  had 
commenced  his  action  at  law  thereon. 
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Green,  Vanover,  and  Famum  and  wife,  severally  an- 
swered the  bill.  The  substance  of  these  answers  were, 
that  the  note  had  been  transferred  by  Garner  to  his  wife 
under  the  circumstances  stated  in  the  bill,  but  that  Wea- 
ver, the  complainant,  and  who  was  the  brother-in-law  of 
Mrs.  Garner,  acted  as  her  friend,  adviser  and  agent  in  the 
settlement  and  arrangement  of  her  affairs  with  Gamer, 
and  that  he  advised  her  to  take  said  note  as  a  part  of  the 
fund  or  money  which  Garner  had  agreed  to  pay  to  her, 
and  that  he  as  her  agent  received  said  note  from  Garner 
and  held  the  same  for  her  until  her  marriage  with  Far- 
num,  to  whom  he  turned  it  over,  after  their  marriage,  as 
part  of  her  estate,  and  that  he  at  no  time  made  any  ob- 
jection to  paying  said  note,  but  always  asked  for  indul- 
gence, and  never  intimated  that  the  same  was  not  justly 
due,  or  that  he  had  any  defence  thereto.  That  said  note 
had  been  subsequently  transferred  and  was  now  held  and 
owned  by  Green  bona  Jide,  for  valuable  consideration  and 
without  notice  of  any  defence  or  equities  against  it  on 
the  part  of  Weaver,  the  maker. 

Upon  the  coming  in  of  the  answers,  defendants  mo^ed 
to  dissolve  the  injunction,  which  had  been  granted.  After 
argument,  the  judge  granted  the  motion  and  dissolved 
the  injunction ;  to  which  decision  complainant  excepted. 

Law  &  Sims,  and  Perkins,  for  plaintiff  in  error. 

Strozier  &  Smith,  and  Hood,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Was  the  court  right  in  dissolving  the  injunction  in  this 
case  ?     We  think  30,  most  clearly. 

Not  only  is  the  equity  of  the  bill  most  fully  and  expli- 
citly denied  by  the  answers  of  the  defendants,  but  there 
arc  strong  reasons  furnished  by  the  answers  why  the  in- 
junction should  not  be  continued.    The  rights  of  the 
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third  persons  in  the  note  and  which  were  acquired  on 
account  of  the  representations  made  by  the  complainant, 
Weaver,  to  them  as  to  the  circumstances  under  whidithe 
note  was  delivered  over  to  Mrs.  Farnum  before  they  be- 
came interested  in  it,  afford  strong  ground  for  dissolving 
the  injunction.  There  are  two  facts  which  operate  against 
holding  up  this  injunction.  In  the  first  place,  there  is 
great  probability  that  Weaver  will  succeed  in  the  diaim 
case  now  pending  as  to  the  title  to  this  land.  And  not 
withstanding  a  new  trial  has  been  granted,  the  chances 
are  that  he  will  hold  the  land. 

Again,  it  is  not  alleged  in  the  bill  that  Garner  is  insol- 
vent. True,  he  has  removed  to  Texas ;  still,  under  all 
the  circumstances  of  the  case,  it  is  more  just  that  Weaver 
should  follow  Garner  to  a  foreign  jurisdiction,  should  he 
lose  the  land,  than  that  the  rights  and  equities  of  Farnum 
and  wife,  and  Yanover  and  Green,  should  be  defeated 
and  they  be  driven  to  seek  their  redress  abroad  against 
Garner.  It  is  doubtful  whether  they  could  assert  any 
claim  successfully  against  Garner,  on  the  faith  of  the  vol- 
untary settlement  made  between  Garner  and  wife — they 
were  divorced.  Could  she  go  behind  that  divorce  and  set 
up  any  claim  to  Garner's  property  ?  Weaver  certainly 
can  go  against  Garner,  should  he  lose  the  land.  It  is 
doubtful  whether  Mrs.  Farnum  can ;  and  if  she  has  been 
misled  in  any  way,  it  was  by  her  agent  and  next  friend, 
Mr.  Weaver. 

We  had  some  doubt  as  to  the  legality  of  the  settlement 
between  Garner  and  his  wife ;  but  that  question  was  elab- 
orately discussed  and  solemnly  adjudicated  in  the  case  of 
Chapman  vs.  Gray,  (8  Ga.  Rep.,  841). 

Judgment  affirmed^ 
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MULLIGAN  vs.  BAILEY. 

1.  The  depositions  of  a  witness  cannot  be  impeached  by  proof  of  con- 
tradictory statements,  which  the  witness  had  had  no  opportunity  to 
explain  ;  neither  can  they  be  impeached  by  statements  of  the  witness 
that  they  did  not  speak  the  truth. 

2.  Possession  of  personal  property  cannot  be  recovered  in  an  action 
of  trover,  through  a  fraudulent  title. 

3.  An  unsuccessful  attempt  to  commit  a  fraud  by  A.  on  B.,  does  not 
justify  B.  in  practicing^  a  fraud  upon  A. 

4.  If  a  charge  be  inapplicable  to  the  facts,  it  is  no  ground  of  error 
which  will  justify  a  new  trial,  even  if  the  court  mistake  the  law  ; 
especially  where  the  charge  is  in  &vor  of  the  plaintiff  in  error.  The 
offence  of  fraud  consists  in  the  deception  which  is  practiced ;  and 
this  may  be  done  just  as  effectually  when  speaking  the  truth  liter- 
ally, as  by  uttering  a  falsehood. 

Trover,  in  Randolph  Superior  Court.  Tried  before 
Judge  Allbn,  at  November  Term,  1868.  Rule  nisi,  for 
a  new  trial,  heard  at  May  Term,  1859. 

This  was  an  action  of  trover  brought  by  John  B.  Mul- 
ligan, plaintiff  in  error,  against  John  Bailey,  defendant, 
for  a  negro  man  named  Dave,  alleged  to  be  the  property 
of  plaintiff. 

Upon  the  trial,  plaintiff  introduced  in  evidence  a  bill 
of  sale  from  defiendant  to  plaintiff  for  the  negro,  dated  6th 
April,  1853,  whereby,  for  and  in  consideration  of  one 
thousand  dollars,  defendant  sold  said  negro  and  warranted 
the  title.  It  further  appeared,  on  the  part  of  plaintiff, 
that  he  had  sold  a  mare  to  defendant  for  some  six  or  seven 
hundred  dollars,  for  which  he  held  his  note ;  that  when 
he  bought  said  negro  from  defendant  he  gave  up  said 
note  and  gave  his  note  to  defendant  for  the  balance,  being 
the  difference  between  the  price  of  the  negro  and  mare. 
That  at  the  time  of  the  purchase  the  negro  was  in  pos' 
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session  of  one  Tucker,  to  whom  Bailey  had  hired  him, 
and  where  he  continued  after  the  sale  by  arrangement 
with  Mulligan,  until  he  should  be  called  for.  Baily  after- 
wards took  possession  of  the  negro  and  refused  to  deliver 
him,  and  hence  the  action. 

The  defence  relied  upon  was,  that  the  trade  for  the 
mare  and  negro  was  one  transaction,  and  at  one  and  the 
same  time,  and  that  plaintiff  practiced  a  fraud  in  selling' 
or  letting  him  have  a  mare,  which  he  represented  as 
"Fanny  Clay,'*  a  distinguished  racer,  when  in  fact  be 
sold  to  him  another  mare,  known  as  "  Sally  Hatch,"  and 
of  little  value  in  comparison  with  "  Fanny  Clay." 

The  case  was  submitted  to  the  jury  upon  the  testimony, 
and  charge  of  the  court,  who  returned  a  verdict  for  the 
defendant,  whereupon  plaintiff  took  a  rule  for  a  new  trial 
upon  the  following  grounds : 

1.  Because  the  verdict  was  contrary  to  law  and  the 
charge  of  the  court. 

2.  Because  the  verdict  was  contrary  to  evidence  and 
against  the  weight  of  evidence. 

3.  Because  the  court  erred  in  admitting  the  depositions 
of  the  witnesses  Newberry  and  Bridwell. 

4.  Because  the  court  erred  in  not  permitting  William 
Harrison  to  answer  plaintift'*s  question,  "whether  or  not 
in  a  conversation  with  Benj.  F.  Newberry  he,  Newberry, 
had  not  stated  that  his  depositions  did  not  speak  the 
truth,  and  if  he  did  not  say  that  the  commissioners  had 
failed  to  take  down  his  testimony  as  delivered." 

5.  Because  the  court  erred  in  refusing  to  allow  plain- 
tiff to  prove,  by  William  Harrison,  the  statements  made 
to  him  by  Benj.  F.  Newberry,  contradictory  of  his  depo- 
sitions. 

6.  Because  the  court  erred  in  not  permitting  plaintiff 
to  prove  that  Newberry  stated  to  witness  that  his  answers 
did  not  speak  the  truth. 

7.  Because  the  court  erred  in  charging  the  jury,  that  if 
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they  believed  that  plaintift'perpetratedafraud  upon  defend- 
ant, even  though  defendant  waa  attempting  to  perpetrate 
a  fraud  upon  plaintiff,  then  the  law  would  leave  them 
where  it  found  them,  and  they  should  find  for  defendant. 
And  further,  that  if  the  defendant  was  induced  by  the 
representations  of  the  plaintifi  to  believe  that  he  was 
trading  for  *' Fanny  Clay,'  even  though  plaintiff  may 
have  called  her  "  Sally  Ilatch,"  he  perpetrated  a  fraud, 
and  they  should  find  for  the  defendant. 

After  argument,  the  court  below  refused  to  make  the 
rule  absolute,  and  plaintifi'  excepted  and  assigns  said  re- 
fusal as  error. 

IIooD,  Perkins  &  Robinson,  for  plaintiff"  in  error. 

Douglass  &  Douglass,  and  Beall,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

It  is  assigned  as  error  in  this  case  that  the  court  admit- 
ted the  testimony  of  Matlick,  Newberry  and  Bridwell, 
as  to  the  contract  respecting  the  mare,  Sally  Hatch.  The 
objection  assumes  that  the  trades  of  the  mare  and  of  the 
negro  were  distinct  transactions  ;  hence  that  this  evidence 
was  irrelevant.  There  is  proof,  however,  that  they  were 
one  and  the  same  transaction;  and  one  of  the  objects  for 
which  this  proof  was  oflfered  was  to  show  that  fact.  Of 
course  then  it  was  right  to  refer  the  testimony  to  the 
jury. 

And  concede  the  trades  were  at  different  times,  and  the 
jury  should  believe,  as  they  had  a  right  to  do,  that  they 
were  only  different  acts,  in  the  same  drama,  the  negro 
trade  being  but  the  consummation  of  the  original  scheme, 
in  that  view  of  it  the  evidence  was  clearly  admissible. 

Another  error  complained  of  is,  the  rejection  of  the  tes- 
timony of  William  Harrison,  who  was  oflered  to  prove 
certain  statements  made  to  him  by  the  witness  Beuj.  F, 
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Newberry,  calculated  to  discredit  the  depositions  of  New- 
berry. This  was  not  the  proper  way  to  expose  the  mala 
Jldes  in  the  execution  of  the  interrogatories.  Why  was  not 
Newberry  himself  re-examined  ? 

As  to  the  charges  of  the  court,  we  see  no  evidence  in 
the  record  that  Baile}'^  was  attempting  to  practice  a  fraud 
upon  Mulligan.  If  this  were  so,  there  was  no  misdirection 
in  the  charge.  It  was  calculated  to  prejudice  the  defend- 
ant and  not  the  plaintiff.  And  as  to  the  second  charge,  it  is 
sound  law.  A  fraud  may  be  as  effectually  perpetrated  by 
telling  the  truth  as  a  falsehood ;  by  calling  things  by  their 
right  names  as  by  their  wrong  names.  And  the  very  case 
put  in  the  charge  illustrates  the  fact. 

It  is  insisted  that,  in  as  much  as  the  negro  was  deliver- 
ed, the  contract  was  complete  as  to  him ;  and  that  Mulli- 
gan is  entitled  to  recover  possession-  of  him  in  this  action 
of  trover. 

Concede  that  the  negro  was  delivered — though  actually 
he  never  was — instead  of  going  to  Mulligan's  when  he  left 
Tucker's,  where  he  was  hired  at  the  time  of  the  trade,  he 
returned  to  Bailey ;  Mulligan,  to  recover  possession  of  the 
boy,  would  have  to  rely  upon  his  title  from  Bailey ;  and  if 
that  was  void,  on  account  of  the  fraud  with  which  it  was 
tainted,  he  must  fail  necessarily  to  make  out  his  right  of 
possession. 

Whether  the  verdict  is  contrary  to  the  testimony  it  is 
difficult  to  say.  We  are  not  prepared  to  say,  in  the  lan- 
guage of  the  motion  for  a  new  trial,  that  it  is  so  strongly 
and  decidedly  against  the  weight  of  evidence  as  to  shock 
the  moral  sense.  Whether  the  contract  for  the  mare  and 
for  Dave  was  one  and  the  same  contract,  there  is  a  conflict 
in  the  testimony.  Whether  Mulligan  sold  Bailey  one  mare 
and  by  artifice,  falsely  imposed  another  upon  him,  the 
witnesses  are  not  agreed. 

This  is  a  transaction  which  addresses  itself  peculiarly 
to  the  experience  of  the  jury.     They  knew  both  the  par- 
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ties  and  the  witnesses,  and  could  best  judge  between  them. 
They  have  found  for  the  defendant,  and  the  court  has  re- 
fused to  set  aside  their  verdict.  It  can  hardly  be  expected 
that  we  should  award  a  new  trial.  Solomon  said  there 
were  four  things  which  he  knew  not — to  which  he  might 
have  added  a  fifth :  the  tricks  of  a  quarter  racer.  My 
experience  and  observations  are,  that  no  horse  jockey  is  to 
he  trusted  in  a  trade. 

It  would  seem  that  Bailey  having  repudiated  the 
contract  as  fraudulent,  ought  to  return  the  mare  and  the 
money  paid  him  by  Mulligan.    But  we  give  no  judgment 

upon  this  point. 

Judgment  affirmed. 


CONEY,  adm'r,  vs.  SANDERS  et  al. 

1.  That  a  power  may  be  a  power  conpled  with  an  interest,  the  agent 
must  have  an  interest  in  that  to  which  the  power  relates ;  it  is  not 
enough  that  he  pays  a  valuable  consideration  for  the  power. 

2.  The  fifth  section  of  the  act  of  1785,  which  section  declares,  that 
sales  of  lands,  made  under  powers,  shall  be  good,  if  made  before  the 
agent  has  *'  notice  of  a  countermand,  revocation,  or  death  of  (he  con* 
Btituent,"  applies  only  to  powers  made  out  of  the  State. 

Complaint  for  land,  in  Lee  Superior  Court.  Tried  be- 
fore Judge  Allen,  April  Term,  1859. 

This  was  an  action  for  the  recovery  of  lot  of  land  No. 
86,  in  the  first  district  of  Lee  county. 

Plaintiffs  having  closed,  defendant  tendered  in  evi- 
dence a  deed  from  David  Hataway,  the  grantee,  and  under 
whom  plaintiffs  claimed — deed  dated  in  1841,  which  pur- 
ported to  be,  and  was  executed  by  one  Simeon  Nichol* 
son  as  the  attorney  in  fact  of  said  David — ^power  of  attor- 
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ney  executed  in  1827  or  1828,  recited  to  be  made  for  val- 
ue received  and  irrevocable  on  its  face,  and  by  which 
Nicholson  was  authorized  to  sell  and  convey  the  lot  of 
land  in  controversy. 

Other  evidence  was  offered,  bringing  the  title  down  from 
Hataway's  vendee  under  the  deed  executed  by  i^'icholson, 
to  defendant. 

Counsel  for  defendant  requested  the  court  to  charge  the 
jury,  that  if  they  believed,  from  the  evidence,  that  David 
Hataway,  in  his  lifetime,  executed  the  power  of  attorney, 
and  it  was  for  value  received  and  made  irrevocable,  and 
empowered  Nicholson  to  sell  said  land,  then  the  deed  of 
conveyance  was  good  and  valid,  and  that,  notwithstand- 
ing the  death  of  Hataway,  if  Nicholson,  the  attorney,  had 
no  notice  of  his  death  ;  and  that  a  subsequent  purchaser, 
withoijt  notice,  held  the  better  title  as  against  plaintiffs, 
the  heirs-at-law  of  Hataway. 

The  court  refused  so  to  charge,  but,  on  the  contrary, 
charged  the  jury,  that  the  death  of  Hataway  revoked  the 
power  of  attorney,  and  that,  whether  the  attorney  had  no- 
tice of  his  death  or  not. 

To  which  charge,  and  refusal  to  charge,  defendant  ex- 
cepted. 

Defendant  moved  to  strike  out  the  amendment  tq  the 
declaration,  making  other  parties  plaintiffs.  The  court 
refused  the  motion  and  defendant  excepted. 

McCay  &  Hawkins,  for  plaintiff  in  error. 
Lyon,  Irwin  &  Butler,  Vason  &  Davis,  contra. 

By  the  Court — ^BENNiNa,  J.,  delivering  the  opinion. 

Was  the  charge  right  ?    We  think  that  it  was. 

By  the  common  law,  a  power  of  attorney  is  revoked  by 
the  death  of  its  maker,  unless  it  be  a  power  coupled  with 
an  interest. 
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[1.]  lu  order  that  a  power  may  be  a  power  coupled 
with  an  interest,  the  agent  must  have  an  interest  derived 
from  the  power,  or,  from  something  else,  in  the  property 
or  thing  in  reference  to  which  the  power  was  given ;  that 
he  paid  a  valuable  consideration  for  the  power,  will  not 
be  enough. — Hunt  vs.  Rousmanier's  adm'rs,  8  Wheat.  174. 
Neither  of  these  propositions,  I  believe,  was  disputed. 
But  it  was  insisted,  that  the  case  fell  within  the  fifth  sec- 
tion of  the  act  of  1785,  "to  render  easy  the  mode  of  con- 
veying lands,"  &c.,  a  section  which  provides,  that  all  sales 
of  lands,  made  under  such  powers  as  it  refers  to,  shall  be 
good,  if  made  before  the  agent  "  shall  have  "  bad  "  due 
notice  of  a  countermand,  revocation,  or  death  of  the  con- 
stituent."—Cobb,  165. 

[2.]  But,  we  think,  that  this  section  refers  only  to  pow- 
ers made  in  other  States  than  Georgia.  It  is  clear,  that 
the  fourth  section  does ;  and  a  little  study  of  the  fifth  will 
show,  that  it  means  to  refer  to  the  same  powers  to  which 
the  fourth  had  referred.  The  one  section  is  connected 
with  the  other ;  the  object  of  the  fourth  is  to  declare  that 
powers,  among  other  things,  made  in  other  States,  if  proved 
in  a  particular  way,  shall  be  taken  as  sufficiently  proved. 
The  object  of  the  fifth  is,  to  declare  that  sales  made 
under  those  powers  shall  be  valid,  if  made  before  the  re- 
vocation of  the  powers. 

This  has  been,  we  think,  the  uniform  construction  of 
the  section. 

In  our  opinion,  then,  it  is  not  true,  that  the  power  of 
attorney  in  the  present  case,  falls  within  the  section. 
Consequently,  we  think,  that  the  charge  of  the  court  was 
right. 

As  to  the  refusal  to  strike  out  the  amendment,  it  is  suf- 
ficient to  say,  that  there  was  an  agreement,  in  writing, 
betv^een  the  parties,  by  which  leave  to  amend  the  declar- 
ation was  given  to  the  plaintiflfs. 

Judgment  affirmed. 
88 
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A  decree  for  damages  in  a  bill  filed  for  indemnity  by  a  vendor  tLgmnt 
his  warrantor  is  premature,  notwithstanding  the  eviction  of  the 
vendee,  it  not  appearing  that  the  vendor  has  been  actually  damni- 
fied ;  he  is  only  entitled  to  be  secured  against  future  loss  by  his 
warrantor. 

Iti  Equity,  in  Baker  Superior  Court  Tried  before 
Judge  Allen,  May  Term,  1859. 

This  was  a  bill  originally  filed  by  Geo.  W.  Pool  against 
James  D.  Hampton,  to  recover  the  purchase  money  paid 
for  half  of  a  lot  of  land  sold  by  Hampton  to  complainant, 
and  from  which  he  had  been  evicted  by  paramount  title. 
Qeo.  W.  Pool  dying,  pending  the  suit,  David  Pool  was 
appointed  his  administrator,  and  the  cause  proceeded  in 
his  name. 

The  bill  states  that  defendant,  as  trustee  of  his  children, 
sold  and  conveyed  said  land  to  complainant  in  1853,  for 
the  sum  of  ;(825,  and  executed  a  deed  therefor  warranting 
the  title,  and  that  complainant  went  into  possession  and 
made  considerable  improvements  thereon.     That  eject- 
ment suits  were  instituted  against  complainant,  and  one 
Littleton  S.  Phipps,  who  was  in  possession  of  the  other 
half  of  the  same  lot,  for  the  recovery  of  said  land.    Tfaat 
pending  suit  against  complainant,  he  sold  his  half  of  aud 
lot  for  $875,  and  executed  to  the  purchaser  a  conveyance 
warranting  the  title. 

The  bill  further  states  that  afterwards,  at  Nov.  Term, 
1856,  plaintiffi,  in  the  ejectment  cause  against  Pbippa, 
had  a  verdict  in  their  favor — ^their  recovery  being  baaed 
upon  a  grant  from  the  State  for  the  whole  lot.  That  the 
suit  against  complainant  involves  the  same  questions  and 
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titles,  and  bis  suit  is  now  pending  on  the  appeal,  and  if 
said  suit  is  decided  against  him  he  wpuld  be  liable  for  a  con- 
siderable amount  for  mesne  profits,  as  well  as  for  damages 
to  his  vendee  for  breach  of  warranty. 

The  bill  further  states  that  defendant  is  preparing  and 
intends  to  leave  the  State  and  to  remove  bis  property, 
which  he  holds  as  trustee,  and  prays  that  a  writ  of  ne 
tzeat  may  issue,  &c. 

Defendant  filed  his  answer,  admitting  that  he  sold  the 
land  to  complainant  as  stated  in  the  bill  for  $825,  and 
that  he  went  into  possession.  He  admits  that  suit  has 
been  commenced  against  complainant  for  said  land 
and  was  pending  at  the  time  the  bill  was  filed ;  admits 
that  complainant  has  sold  the  premises,  but  avers  that  the 
purchaser  had  notice  of  the  suit  and  that  the  titles  were 
in  dispute,  and  submits  that  said  purchaser,  as  well  as 
the  children  of  defendant,  for  whom,  as  trustee,  he  sold 
said  lands,  should  be  made  parties  to  the  bill ;  avers  that 
he  thought  at  the  time  he  sold  that  his  title  was  good ; 
admits  that  he  was  about  removing  to  Florida  when  said 
bill  was  filed  against  him,  and  has  since  removed  to  that 
State. 

The  case  coming  on  for  trial,  defendant  moved  to  dis- 
miss the  bill  for  want  of  equity,  for  want  of  proper  par- 
ties, and  because  complainant  had  ample  and  complete 
remedy  at  law. 

The  court  refused  the  motion  and  defendant  excepted. 

Upon  the  trial,  complainant,  amongst  other  things, 
offered  in  evidence  the  record  of  the  ejectment  cause 
against  him,  showing  that  since  the  filing  of  the  bill,  said 
land  had  been  recovered,  and  his  vendee  ejected.  To 
which  testimony  defendant  objected,  on  the  ground  that 
said  record  was  not  evidence  in  this  case ;  that  especially, 
so  much  thereof  as  contained  matter  which  had  transpired 
since  the  filing  of  the  bill,  was  inadmissible.    The  oourt 
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overruled  the  objection  and  admitted  the  entire  record, 
and  defendant  excepted. 

The  jury  found  for  complainant  $825  00,  with  interest 
thereon  since  the  date  of  the  purchase  from  defendant. 

And  defendant  thereupon  tenders  his  bill  of  exceptions 
and  assigns  error. 

J.  B.  Bower,  for  plaintiff  in  error. 

Jno.  Lyon,  contra* 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

We  think  the  case  made  by  the  bill  and  proof  did  not 
authorize  a  decree  for  damages.  Pool  has  not  yet  been 
injured.  True,  he  is  in  peril,  and  is  entitled  to  the  secu- 
rity which  he  j^rays  for  in  his  bill,  still,  until  he  accounts 
with  Cox,  he  cannot  recover  damages  of  Hampton.  With 
this  exception,  we  see  no  error  to  correct  in  the  record. 


GLISSON  vs.  OARTEB. 

Glisson  applied  for  letters  of  adroinistration  on  the  estate  of  Wm.  H. 
Carter.  Joseph  H.  Garter  resisted  the  application  ;  the  ordioarj 
decided  in  favor  of  Glisson ;  Garter  appealed,  and  pending  the  saiti 
died.  The  second  term  after  his  death — nothing  having  been  done 
in  the  case  in  the  meantime — Glisson  moved  for  certain  orders  in 
the  case,  which  motion  was  refused.  To  that  refusal  Glisson  ex- 
cepted, and  made  it  the  ground  of  a  writ  of  error. 

Hddf  That  the  writ  of  error  ought  to  be  dismissed. 

Caveat  to  grant  of  administration,  in  Randolph  and 
Quitman  Superior  Courts.     Decisions  by  Judge  Xn>0oo. 
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The  facts  of  this  case,  as  presented  in  the  bill  of  excep- 
tions, are  about  as  follows  : 

John  Glisson  applied  to  the  Court  of  Ordinary  of  Ran- 
dolph county  for  letters  of  administration  on  the  estate  of 
William  H,  Carter,  deceased.  Joseph  H.  Carter  filed  his 
caveat  to  this  application.  The  Ordinary  granted  the  let- 
ters and  Carter  appealed.  Pending  the  appeal,  Carter, 
the  caveator,  died,  and  upon  the  case  being  called  at  May 
Terra,  1859,  counsel  for  Glisson  moved  to  dismiss  the  ap- 
peal for  want  of  parties,  the  case  having  been  on  the  ap- 
peal two  terms  since  the  caveator's  death  and  no  motion 
made  or  steps  taken  to  have  parties ;  and  also  moved  to 
pass  an  order  directing  the  ordinary  to  issue  letters  of  ad- 
ministration to  Glission.  The  court  refused  both  mo- 
tions, on  the  ground  that  the  county  of  Quitman,  which 
had  been  created  pending  the  appeal,  embraced  that  part 
of  Randolph  county  in  which  the  intestate  resided  at  the 
time  of  his  death,  and  that  Glisson  also  resided  in  the 
county  of  Quitman ;  and  counsel  for  Glisson  ex- 
cepted. 

The  court,  however,  ordered  the  case  to  be  transferred 
to  the  Superior  Court  of  Quitman  county,  and  counsel  for 
Glisson,  at  the  May  Term,  1859,  of  Quitman  Superior 
Court,  again  moved  to  dismiss  the  appeal,  and  that  the 
ordinary  of  Randolph  county  be  directed  to  issue  letters 
of  administration  to  him  (Glisson).  The  court  sustained 
the  motion  to  dismiss,  but  refused  to  give  direction  to  the 
ordinary,  and  counsel  for  Glisson  excepted. 

Counsel  then  moved  the  court  to  pass  an  order  direct- 
ing the  ordinary  of  Quitman  county  to  issue  the  letters, 
which  the  court  refused,  and  counsel  excepted. 

« 

Douglass  &  Douglass,  for  plaintift'  in  error. 
Hood,  Robinson,  contra. 
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By  the  Court. — ^Bennino,  J.,  delivering  the  opinion. 

Joseph  H.  Carter,  the  appellant  from  the  Court  of  Or- 
dinary, having  died  pending  the  appeal  in  the  Superior 
Court,  and  no  person  having  been  made  a  party  in  his 
place,  the  first  question  is,  whether  the  case  is  properly 
before  this  court. 

We  think  that  the  death  of  Carter,  the  appellant,  had 
the  effect  to  abate  the  suit ;  or,  the  effect  to  suspend  it 
Until  a  new  party  was  made;  or,  until  the  proper  effort  to 
obtain  a  net^  party  had  proved  unavailing. 

If  the  death  of  Carter  had  the  effect  to  abate  the  suit, 
it  carried  the  suit  out  of  the  court  below  and  there  re- 
mained in  that  court,  no  case  to  be  brought  to  this  court. 
On  this  hypothesis,  then,  it  is  clear  that  the  chse  is  not 
properly  before  this  court. 

If  the  effect  of  Carter's  death  was  to  suspend  the  suit 
until  a  new  party  was  made,  then,  it  is  equally  clear  that 
the  case  is  not  properly  before  this  court,  for  no  new 
party  was  made ;  and  the  case  was,  therefore,  in  a  state 
of  suspension  when  it  was  brought  into  this  court,  and  a 
case  in  that  state  is  in  a  state  that  does  not  admit  of  its 
being  brought  to  this  court. 

If  the  effect  of  Carter's  death  was  to  suspend  the  caee 
until  the  proper  effort  to  obtain  a  new  party  had  proved 
unavailing,  then,  still  the  case  is  not  properly  before  this 
court ;  for  no  effort  at  all  had  been  made  to  obtain  a  ne^vr 
party.     On  the  hypothesis  of  a  suspension  of  the  suit,  tbe 
person  or  persons  entitled  to  be  made  parties  in  CaTter*a 
place  were  all  such  persons  as  had  au  interest  in  the  es- 
tate on  which  Glisson  was  seeking  to  become  administra- 
tor,— the  estate  of  William  H.  Carter.     These  were,  the 
creditors  of  William ;  his  ne^t  of  kin ;  and  the    legal 
representatives  of  Joseph ;  for  although  Joseph's  right  to 
claim  the  administration,  for  himself,  died  with  him,  yet 
not  so  did  his  right  to  dispute  the  claim  of  Olisson  to  the 
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administration ;  if  Glisson  was  not  a  proper  person  to  have 
the  administration,  it  was  the  right  of  the  legal  represen- 
tatives of  Joseph  to  show  it,  and  to  insist  that  the  admin- 
istration should  not  be  granted  to  him,  but  to  some  person 
who  was  a  proper  person  to  have  it.  The  creditors  and 
the  next  of  kin  of  William  would  have  had  the  right  to 
intervene  in  the  suit,  even  if  Joseph  had  not  died.  His 
death,  then,  could  not  affect  this  right  of  theirs.  No  ef- 
fort had  been  used  to  make  any  of  these  persons  a  party. 
It  does  not  appear  that  even  the  death  of  Joseph  had  been 
suggested  on  the  record;  or,  that  any  ^circ/am^  had  been 
served  on  his  legal  representative  ;  or,  that  an  order  had 
been  taken  that  unless  the  persons  in  interest  came  for- 
ward by  a  named  time  and  caused  themselves  to  be  named 
parties,  Glisson  would  be  allowed  to  proceed  ex  parte  with 
the  case.  We  think  that  it  was  necessary  that  some,  or 
all,  of  these  three  things  should  have  been  done  before 
Glisson  could  move  in  the  case.  If  these  had  been  done, 
and  if  they  had  proved  insufficient  to  get  a  party  in  Jo- 
seph's place,  then,  doubtless,  it  would  have  been  in  order 
for  Glisson  to  move  in  the  case.  But,  even  then,  what 
would  have  been  his  proper  motion  ?  To  dismiss  the  ap- 
peal ?  or,  to  have  the  appeal  regularly  tried  ?  We  rather 
think  the  latter.  The  appeal  having  been  regular,  did  it 
not  obliterate  the  judgment  appealed  from,  and  put  Glis- 
son in  the  condition  of  needing  a  new  judgment  by  a  new 
tribunal  ?  Be  this  as  it  may,  we  think  that  Glisson  was 
not  in  order  to  proceed  in  any  way  with  the  case,  until 
the  steps  indicated  for  getting  a  new  party  had  been 
taken.  These  steps  not  having  been  taken,  the  case  was 
not  in  a  condition  to  be  brought  to  this  court. 

Another  thing  must  be  mentioned.  The  case  is  an  ex 
parte  case.  Can  any  ex  parte  case  be  brought  to  this 
court  ?  If  so,  how  is  it  to  be  done  ?  There  is  no  one  on 
whom  to  serve  the  bill  of  exceptions. 


620  SUPKEME  COURT  OF  GEORGIA. 


Lamb  &  Mathis  et  al.  vs.  Kadcliff. 


All  things  considered,  we  think  that  this  case  ought  to 
be  dismissed,  as  a  case  not  properly  before  this  court. 

Case  dismissed. 


LAMB  &  MATHIS,  et  al.,  vs.  RADCLIPF. 

A  transfer,  by  an  insolvent  debtori  to  one  of  his  creditors,  of  his  books 
of  accounts,  to  collect  the  same,  and  out  of  the  proceeds,  to  pay 
himself,  and  turn  over  the  balance,  if  any,  to  the '  assignor,  is  void 
under  the  act  of  1818.  The  cases  of  Norton  vs.  Cobb  ^  Crawford 
(20  Ga.  Rep.,  44,)  and  Watkins  vs.  Jenhs  jr  Ogden,  (24  6a.  Rep.,  431,) 
re-afigrmed. 

9 

Certiorari.  Tried  before  Judge  Worrill,  Taylor  Sa- 
perior  Court,  March  Term,  1859. 

George  W.  Radcliff  brought  suit  in  the  Justices'  Court 
of  the  807th  district  G.  M.,  against  James  L.  Brasington, 
and  garnisheed  Lamb  &;  Mathis,  partners,  and  one  David 
Golden.  The  garnishees  answered,  denying  that  they 
had  any  effects  of  Brasington  in  their  hands.  This  an- 
swer was  traversed ;  and  on  the  trial  of  the  traverse  it  ap- 
peared that  Brasington  had,  by  deed  of  assignment,  trans- 
ferred his  books  of  account,  containing  accounts  against 
divers  persons,  to  Lamb  &  Mathis  and  David  Golden. 
The  accounts  amounted  t6  the  sum  of  $598  76. 

The  deed  of  assignment  was  attached  to  the  book  of 
accounts,  and  was  in  the  following  words : 
"Georgia,  Marioi^  County: 

I,  James  L.  Brasington,  of  said  State  and  county,  do 
hereby  transfer  all  the  acccunts  contained  on  the  aforesaid 
one  hundred  and  eleven  pages,  not  settled  up  to  this  date> 
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as  collateral  security  to  Lanib  &  Mathis  and  David  Gol- 
den, to  receive  them  for  what  I  owe  them  up  to  this  date ; 
and  I  also  give  them  the  right  to  sue  in  my  name  for  their 
use,  or  to  take  notes  as  they  may  deem  best,  and  if  they 
take  note  or  notes,  the  said  note  or  notes  are  to  be  count- 
ed and  considered  as  money  to  them,  as  paid  by  myself. 
And  as  soon  as  they  hav^  collected  the  amount  due  each 
of  them,  they  are  then  to  return  the  books  or  notes  over 
to  me  which  is  unsettled  or  uncollected.  And  if  there  is 
not  enough  on  this  book  to  pay  what  I  owe  them,  I  am 
still  bound  unto  them  for  the  balance  that  may  be  due 
them.  They  are  also  to  have  full  control  of  the  day  books 
of  this  year.  And  I  am  not  to  settle  or  receive  any  amount 
that  is  on  this  book,  without  the  said  Lamb  &  Mathis  or 
David  Golden  is  present.  And  then  I  am  to  pay  over  the 
same  to  them,  unless  it  be  those  whom  I  may  owe,  and 
they  owing  me  which  is  on  this  book,  and  not  then  unless 
they  or  either  of  therii  consent  to  it.  Witness  my  hand 
and  seal,  this,  the  tenth  day  of  November,  1857." 

(Signed)  "  James  L.  Brasington," 

"Test:  Wm.  D.  Elam." 

At  the  March  Term,  1868,  of  said  Justices'  Court,  Rad- 
cliff' obtained  three  judgments  against  Brasington,  found- 
ed on  the  notes  sued  on,  which  were  given  in  settlement 
of  accounts  that  were  due  and  owing  by  Brasington  before 
the  date  of  the  deed  of  assignment. 

Brasington  was  insolvent  at  the  time  of  making  the  as- 
signment, and  had  no  other  property  or  effects  except 
said  accounts.  Brasington  was  indebted  to  Lamb  & 
Mathis  in  the  sum  of  one  hundred  and  forty-seven  dollars, 
and  to  Golden  three  hundred  and  thirty-seven  dollars. 

The  judgment,  in  the  Justices'  Court,  was  that  thegaiv 
nishment  should  be  suspended  until  the  garnishees  could 
collect  a  sufficient  amount  to  pay  themselves  what  Bras- 
ington owed  them ;  and  that  the  balance,  if  any,  should 
be  turned  over  to  Badcliff*. 
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Upon  certiorari,  the  judge  of  the  Superior  Court  re- 
versed the  judgment  in  the  Justices'  Court,  and  ordered 
a  new  trial  on  the  ground  that  the  deed  of  assignment 
was  void ;  and  to  this  decision  counsel  for  garnishees  ex- 
cepted. 

Elaic  k  Olivbb,  for  plaintiffs  in  error. 
Blandford  &  jDbawford,  for  defendant  in  error. 

By  the  Court — ^Lumpkik,  J.,  delivering  the  opinion. 

We  are  unahle  to  distinguish  this,  from  the  cases  of 
Norton  vs.  Oobb^  (20  Ga.  Rep.,  44,)  and  Watkins  vs.  Jenks 
^  Ogden^  (24  Ga.  Kep.,  431).  This  transfer,  like  the  two 
in  those  cases,  is  an  assignment  in  trust  to  a  certain  pre- 
ferred creditor  by  an  insolvent  debtor ;  the  very  thing 

prohibited  by  the  act  of  1818. 

Judgment  affirmed. 

Judge  Stephbks  absent,  on  account  of  the  illness  of  one 
of  his  children. 


OLIVER  vs.  McDUFFIE. 

1.  An  action  for  or  against  an  infant  should  be  prosecnted  or  defended 
in  tlieir  own  name,  and  they  should  in  all  cases  appear  by  guardian. 

2.  If  an  infant  be  liable  on  a  contract  for  neoessarieS)  he  is  suaUe  at 
law,  and  there  is  no  need  of  resorting  to  equity. 

3.  Whether  an  acoountibr  necessaries  be  contracted  before  or  after 
the  appointment  of  a  guardian,  can  make  no  difference  as  to  the 
forum  where  suit  is  to  be  brought. 

Demurrer  in  Marion.    Decided  by  Judge  WorriUi, 
March  Term,  1859. 
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Thaddeus  Oliver  filed  his  bill  to  the  February  Term, 
1855,  of  Marion  Superior  Court,  against  George  "Vf .  Mc- 
Duffie. The  bill  stated  that  during  the  year  1850  the 
complainant  followed  the  business  of  school  teaching,  and 
taught  and  instructed  Isabella  Everingham  and  Mary 
Everingham,  orphans  of  Lewis  Everingham ;  that  their 
tuition  amounted  to  the  sum  of  forty-four  dollars  and 
eight  cents ;  that  subsequently  the  defendant,  by  the  or- 
dinary of  said  county,  was  appointed  guardian  for  these 
minors,  and,  as  such  guardian,  received  into  his  posses- 
sion about  three  thousand  dollars ;  that  the  defendant, 
since  his  appointment,  had  often  admitted  the  justice  and 
correctness  of  the  account,  but  refused  to  pay  it,  because 
the  services  were  rendered  prior  to  the  appointment. 

The  defendant  demurred  to  the  bill  on  two  grounds : 

1st.  Because  there  was  no  equity  in  the  bill. 

2d.  Because  the  case  made  by  the  bill  showed  that  the 
complainant  had  a  clear,  complete  and  adequate  remedy 
at  law. 

The  court  sustained  the  demurrer  and  dismissed  the 
bill ;  and  complainant  excepted  and  now  assigns  the  same 
for  error. 

Blandford  &  Crawford,  for  plaintiff  in  error. 

G.  O.  Davis,  contra. 

Judge  Stephens  absent. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

« 

"Was  the  court  right  in  dismissing  this  bill  upon  the 
ground  that  the  complainant  had  an  ample  and  adequate 
remedy  at  law  ? 

The  learned  judge,  in  the  very  able  able  opinion  which 
he  has  sent  up  with  the  record  in  this  case,  has  establish- 
ed these  propositions  conclusively;  than  an  infant  may 
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bind  himself  for  necessaries,  and  that  education  is  a  ne- 
cessary (McPherson  on  infants,  498 ;  Rolf  vs.  Rolf,  15  Ga. 
Rep.,  457) ;  and  that  an  action  at  law  can  be  maintained 
against  an  infant  for  necessaries.  In  the  case  of  Kichols 
and  wife  vs.  Welborn,  (13  Ga.  Rep.,  467,)  this  court  said : 
^'  An  infant  may  make  a  valid  contract  for  necessaries ; 
and  if  she  can  contract,  she  can  be  sued  on  that  contract.'' 
That  a  suit  against  an  infant  must  be  brought  against 
him  in  his  own  proper  person,  and  he  will  defend  by  his 
duly  appointed  guardian,  if  he  have  one;  otherwise  by  a 
guardian  ad  litem  to  be  appointed  by  the  court. — 2  Johns, 
192.  The  order  for  the  admission  of  the  guardian  to  de- 
fend the  suit  should  be  before  plea.  If  the  infant  fail  or 
refuse  to  appear  and  move  for  a  guardian,  the  court,  at 
the  instance  of  the  plaintiff,  will  appoint  one  for  him. 
Tidd  Pr.  79 ;  7  Taunton,  488.  And  a  similar  order  may 
be  obtained  by  the  plaintiff  where  the  infant  defendant 
does  not  appear  at  all. 

The  infant  then  being  suable  at  law  for  his  tuition,  why 
then  resort  to  equity  ?  It  is  argued  that  a  judgment  at 
law  could  not  be  enforced.  Why  not  ?  It  is  against  the 
infant,  and  the  title  to  his  property  being  in  him  and  not 
in  his  guardian,  why  should  not  the  lien  of  the  judgment 
attach  ? 

As  to  the  circumstance  that  the  services  were  rendered 
before  tbe  appointment  of  the  guardian,  what  difference 
can  that  make  ?  If  it  be  an  objection  at  law,  it  is  equally 
so  in  equity.  It  makes  no  difference  in  either  case  wheth- 
er the  services  were  rendered  before  or  after  the  guardian 

was  appointed. 

Judgment  affirmed. 
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SATTERWHITE  vs.  BEALL,  STlIWAUT  k  ANBLEY. 

The  act  of  1856,  authorizing  claims  against  trUst  estates  to  be  recoved 
at  law,  provides  for  demands  only  for  services  rendered  the  trust 
estate,  or  for  articles  or  property  or  money  furnished  for  the  use  of 
said  estate^  and  for  the  payment  of  which  a  court  of  equity  would 
render  said  estate  liable  ;  and  the  judgment  in  such  cases,  has  a  lien 
on  the  corpus  of  the  trust  property ;  and  is  to  be  enforced  by  seizure 
and  sale  under  the  execution  issuing  thereon,  as  othet  common  law 
judgments. 

Assumpsit)  in  Bandolph superior  court.  Tried  before 
Judge  KiBDoo,  at  May  Term,  1859. 

This  was  an  action  ot  assumpsit  brought  by  Beall, 
Stewart  &  Ansley,  partners,  against  William  J.  Satter- 
white,  trustee  for  Sarah  Satterwhite,  on  account  for  goods, 
wares  and  merchandise,  sold  to  cestui  que  trust 

Plaintifls  proved  the  account,  and  that  they  kept  cor- 
rect books,  and  thereupon  moved  to  take  averdict  for  the 
amount  of  the  account,  (J107  55,)  to  be  paid  out  of  the 
proceeds  of  the  trust  estate  after  allowing  a  competent 
support  for  the  cestui  que  trust  Defendant  objected — the 
conrt  overruled  the  objection  and  allowed  the  verdict  to 
be  so  taken,  and  defendant  excepted. 

Plaintiffs  then  moved  the  appointment  of  a  receiver  to 
take  charge  of  said  trust  estate,  until  from  the  proceeds 
thereof  the  verdict  should  be  paid  and  satisfied.  To  this 
motion  defendant  objeceed.  The  objection  was  overruled 
and  the  receiver  appointed,  and  defendant  excepted. 

Perkins,  and  Robinson,  for  plaintiff  in  error. 

Harris  &  Stewart,  Douglass  &  Douglass,  contra. 
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By  the  OourL — Lumpkin,  J.,  delivering  the  opiDion. 

This  whole  proceeding,  from  first  to  last,  is  founded 
apon  an  entire  misapprehension  of  the  act  of  1866,  giving 
a  remedy  against  trust  estates  in  a  court  of  law ;  and  pre- 
scribing the  mode  of  procedure  thereon. 

In  the  first  place,  the  claim  mast  be  against  the  trust 
estate^  as  for  blacksmith's  work  done  on  the  plantation, 
medical  services  rendered  the  trust  negroes,  &ic.,  and  hot 
for  a  demand  against  the  ee^^i»j[U£^m^,  such  as  this  is. 

Again ;  the  judgment  binds  the  corpus  of  the  trust 
estate  and  is  a  lien  thereon,  and  is  to  be  enforced  by  levy 
and  sale  of  the  property  itself.  In  other  words,  it  is  in 
all  respects  a  proceeding  at  la^,  to  collect  claims  of  one 
class  only,  namely,  such  as  accrue  from  benefit  done  to 
the  trust  estate  in  its  preservation,  maintainance,  &c. 
The  appointment  of  a  receiver,  therefore,  to  pay  the  judg- 
ment out  of  the  rents,  issues  and  profits,  is  wholly  foreign 
to  the  statute,  and  the  object  for  which  it  was  passed. 

Judgment  reversed. 


PATTERSON  vs.  CLARK. 

A  mortgage  creditor  receives  from  his  debtor  different  snms  from  time 
to  time  to  forbear  foreclosing  bis  mortgage.  HM,  That  sQch  cq&> 
tracts  are  forbidden  by  the  spirit  and  policy  of  our  laws  against 
usury. 

Foreclosure  of  mortgage,  in  Sumpter  superior  court. 
Tried  before  Judge  Allbn,  April  Term,  1869. 


MACON,  JUNE  TERM,  1869. 62T 

Ptftterson  vs.  Clark. 

T  -  ----- —  ■ -  ■  

This  was  a  proceeding  to  foreclose  a  mortgage.  Plain* 
tiff  offered  and  read  in  evidence  his  mortgage  and  notes, 
and  closed. 

Defendant  tendered  and  read  in  evidence  the  answers 
of  plaintiff  to  interrogatories  exhibited  to  him,  in  which 
plaintiff  admitted  the  payment  by  defendant  of  twenty 
dollars,  forty  dollars,  twenty-five  dollars  and  twenty  doU 
lars,  at  different  times,  and  which  were  not  credited  on 
the  note  or  mortgage,  not  being  made  in  part  payment 
thereof,  but  paid  for  forbearance  ou  plaintiff's  part  to 
foreclose  said  mortgage  at  the  several  times,  these  amounts 
were  paid,  and  that  such  was  the  agreement  at  the  time* 

The  court  charged  the  jury  that  an  agreement  to  pay 
mon^  for  forbearance  to  foreclose  a  mortgage  was  void 
and  usurious,  and  such  payments  were  to  be  credited  on 
the  note  or  mortgage  as  part  payment  thereof. 

Plaintiff  requested  the  court  to  chafge.  that  if  the  pay- 
ments were  bomi  fde  made  for  forbearance  to  foreclose 
and  not  as  usury,  and  that  this  was  done  bona  fide  to  pre- 
vent suit  and  foreclosure,  and  not  a  mere  device  to  evade 
the  usury  laws,  then  the  payments  were  good  and  not 
usurious.  The  court  refused  so  to  charge.  To  which 
charge  and  refusal  to  charge  plaintiff  excepted. 

The  jury  found  only  twelve  dollars  for  plaintiff  as  the 
balance  due  on  his  note  secured  by  the  mortgage.  And 
plaintiff  excepted. 

.McCay  &  Hawkins,  for  plaintiff  in  error. 

Scarborough,  contra* 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

We  see  no  difference  in  principle  between  this  case 
and  Troutman  vs.  Bamett  and  others^  (9  Ga.  Rep.  80.)  In- 
deed, this  is  the  stronger  of  the  two. 
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There  a  note  was  given  to  the  judgment  creditor  to 
obtain  indulgence ;  and  this  court  held  that  the  contract 
Was  usurious  and  limited  the  judgment  itself  in  the  hands 
of  the  assignee.    Here  payments  were  made  from  time  to 
time  to  the  mortgage  creditor  to  forbear  to  foreclose  his 
mortgage.    "We  are  clear  that  this  transaction  is  within 
the  spirit  and  policy  of  our  laws  against  usury.    It  is  a 
mere  shift  or  contrivance  to  extort  usury,  and  there  is  no 
condition  in  which  a  necessitous  debtor  can  be  placed  to 
make  him  bleed  more  freely.    He  is  threatened  from  time 
to  time  with  the  screw ;  and  to  procure  temporary  respite, 
twenty,  twenty-five,  and  forty  dollars  are  paid. 

It  is  said  that  the  agreement  here  was  not  to  fotbear 
suing  generally,  but  to  foreclose  the  mortgage.  I  know 
not  that  this  would  make  any  difference.  But  we  under- 
stand that  it  was  tantamount  to  a  contract  not  to  sue. 
Otherwise  the  creditor  would  get  a  general  judgment  and 
sell  the  mortgaged  property  about  as  soon  as  he  could 
have  foreclosed.  But  the  debt  being  the  same^  what  dif- 
ference does  it  make  whether  the  usury  was  paid  for  the 
one  or  the  other  ? — it  equally  vitiates  the  contract. 

With  the  policy  of  usury  laws^  we  have  nothing  to  do. 
Nor  will  we  say  in  the  quaint  language  of  the  old  writers 
that  such  contracts  are  sacrilegeous — ^that  it  is  eating  the 
creditor's  bread  in  the  sweat  of  his  debtor's  brow — that  it 
is  ploughing  on  Sunday.  But  all  such  contracts  are  for- 
bidden by  the  law ;  and  this  is  enough  for  the  courts  to 
know. 

Judgment  affirmed. 
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Goz  et  al.  vb.  Mecbaoica'  SaTinga  Bank. 


COX  BT  AL.  V8.  MECHANICS'  SAVINGS  BANK. 

BURKE  ET  AL,  V3.  SAME. 

1.  The  acceptor,  drawer  and  endorsers  of  a  bill  of  exchange,  payable 
at  a  bank,  are  not  subject  to  be  sued  in  the  same  action. 

2.  Demand  of  the  dravevt  and  notice  of  his  failure  to  pay,  given  to  the 
acceptor,  are  not  necessary  to  charge  the  acceptor,  even,  although 
he  may  be  an  acceptor  for  the  accommodation  of  the  drawer. 

Complaint,  in  Stewart  superior  court.  Tried  before 
Judge  KiDDoo,  April  Term,  1859. 

The  facts  in  these  two  cases  being  the  same,  they  were 
heard  and  determined  together* 

The  first  was  a  case  brought  by  the  Mechanics'  Savings 
Bank,  against  Cox  as  acceptor,  and  John  A.  Tucker  as 
drawer  and  endorser  of  a  bill  of  exchange ;  the  other  was 
against  Burke  as  acceptor,  and  Tucker  &  Beallas  drawers 
and  endorsers. 

Plaintiff  introduced  the  bill  in  evidence  and  closed. 
The  following  is  a  copy  of  the  bill : 

Lumpkin,  Aug  12th,  1857. 

Ninety  days  after  date  pay  to  my  drder  at  the  agency 
of  the  Mechanics'  Savings  Bank  of  Savannah,  at  Lamp- 
kin,  Geo.,  five  hundred  dollars. 

To  J.  M.  Cox.  (Signed,)      John  A.  Tucker. 

Endorsed  by  Tucker  and  accepted  by  Cox,  the  drawee 
for  accommodation. 

Defendants  moved  for  a  non-suit,  on  the  ground  that 
the  acceptor  and  endorser  could  not  be  joined  in  the  same 
action,  the  bill  being  made  payable  at  a  bank  agency. 
The  court  refused  the  motion  and  defendant  excepted. 

Defendants  thea  requested  the  court  to  charge  the  juiy, 
that  before  the  plaintiff  could  recover  against  the  accep- 
84 
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tors,  being  accommodation  acceptors,  there  must  be  proof 
of  demand  of  the  drawer  and  notice.  The  coart  refused 
so  to  charge,  but  charged  the  jury  that  it  was  not  neces- 
sary in  these  cases  for  the  plaintiff  to  prove  demand  and 
notice,  and  defendants  excepted. 

The  jury  found  for  the  plaintiff,  and  defendants  filed 
their  bill  of  exceptions,  assigning  said  rulings  and  charges 
and  refusals  to  charge  as  error. 

E.  H.  Beall,  and  B.  H.  Harrison,  for  plaintiffs  in  error. 

> 

WiMBBRLY  &  Redding,  centra. 

By  the  Court. — ^Bbnnino,  J.,  delivering  the  opinion. 

Did  the  court  err  in  refusing  a  non-suit  in  these  cases  ? 
We  think  so.  The  bills  of  exchange  are  not  within  the 
act  of  1826,  (Pr.  Dig.  462.)  The  question  whether  the 
acceptor  and  the  drawer  and  the  endorser  were  subject 
to  be  joined  in  the  same  action,  is,  therefore,  a  question 
to  be  determined  by  the  common  law.  And  by  the  com- 
mon law  they  were  not  subject  to  be  sued  in  the  same 
action — they  not  being  joint  promissors — and  their  join- 
der was  good,  even  in  arrest  of  judgment — 14  Qa.  691; 
18  do.  517. 

1.  We  think,  thenf  that  the  court  ought  to  have  granted 
the  motion,  unless  the  plaintiff  had  chosen  to  amend  the 
declarations,  by  striking  from  each  all  the  defendants 
except  one. 

2.  There  is  no  rule  of  law  which  makes  a  demand  of 
the  drawer,  and  a  notice  of  his  failure  to  pay  necessary  to 
charge  the  acceptor,  even,  although  the  acceptor  may  be 
an  acceptor  for  the  accommodation  of  the  drawer.  The 
promise,  even  of  an  accommodation  acceptor,  is  to  pay 
in  the  first  instance — is  to  pay  on  demand,  at  the  matu. 
rity  of  the  draft.  We  find,  then,  nothing  amiss  in  the 
charge. 
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Judgment  reversed  conditionally,  i.  e.,  unless  the  plain- 
tiff will  amend  the  declarations  by  striking  from  each  of 
them  all  of  its  defendant^  except  one. 


BROWN  &  CARMICHAEL  vs.  WAY  k  TAYLOR. 

The  returihof  service  on  a  writ  by  the  sheriff  cannot  be  controverted 
except  for  fraud  or  collasion. — See  Tillman  vs.  Davis,  decided  at  the 
present  term. 

Complaint  and  bail,  in  Sumter  county.  Decision  by 
Judge  Allbn,  April  Term,  1859. 

Way  &  Taylor  brought  suit  against  Brown  &;  Carmi- 
chael, partners  in  trade,  on  an  account,  and  filed  their 
affidavit  for  bail.  Brown  resided  in  the  county  of  Sumter 
and  Carmichael  in  the  county  of  Dougherty.  The  sheriff 
of  Sumter  county  returned  that  he  had  served  Brown  by 
leaving  a  copy  at  his  place  of  residence,  that  being  absent 
he  could  not  arrest  him  under  the  bail  process.  Carmi- 
chael was  arrested  by  the  sheriff  of  Dougherty  county  and 
gave  bond  for  appearance  as  provided  by  law. 

At  the  trial,  counsel  for  defendant  moved  to  dismiss 
the  action  on  the  following  grounds : 

1.  Because  Brown,  at  the  time  of  the  commencement 
of  said  suit,  having  left  and  departed  from  the  State,  the 
return  made  by  the  sheriff  as  to  him,  was  false. 

2.  Because  the  suit  being  upon  an  account,  defendants 
were  not  joinl  and  several  obligorsj  and  did  not  come  under 
that  provision  in  the  Constitution  authorizing  suits  to  be 
brought  out  of  a  defendant's  county,  and  that  Carmichael 
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being  a  resident  of  Dougherty  county,  could  not  be  Bued 
out  of  that  county. 

8.  Because  the  process  is  void,  it  bearing  a  date  subse- 
quent to  the  return  day  of  the 'court  to  which  it  was 
returnable. 

The  court  overruled  the  motion  to  dismiss  and  allowed 
plaintifis  to  amend  the  process,  and  defendants  excepted* 

McCay  &  Hawkins,  for  plaintiff  in  error. 

ScABBORoiraH,  and  Ltok,  Iryin  &  BuTLSHy  cmira. 

By  the  Court — ^Lumpkin,  J.,  delivering  the  opinion. 

The  return  of  service  by  the  sheriff  on  a  writ  cannot  be 
controverted,  except  for  fraud  or  collusion.  Such  was 
the  opinion  of  this  court  in  the  case  of  Tillman  vs.  Davis, 
decided  during  the  present  tenn ;  and  notwithstanding 
the  nature  of  the  service  in  the  two  cases  was  different, 
still,  we  consider  this  case  fully  controlled  by  that. 

Stehhens,  J.,  concurred. 
BsNNiNG,  J.,  dissenting* 

I  think  the  sheriff's  return  was  traversable — that  it  was 
not  conclusive  on  Carmichael.  My  reasons  for  this  opin- 
ion, are  the  reasons  which  I  had  for  dissenting  from  the 
judgment  of  this  court  in .  Tillman  vs.  Davis,  decided  at 
the  present  term.  Therefore,  I  shall  not  repeat  them 
here,  but  merely  refer  to  them  there. 
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EPPS  8s.  DEAN. 

1.  If  the  testator  makes  a  deed  to  the  property  which  he  has  bequeath- 
ed  by  his  will,  the  act  amounts  to  a  revocation  of  the  will,  aiid  it 
may  be  pleaded  in  bar  tp  the  probate  of  the  will. 

Caveat  to  will,  in  Harris  superior  court.  Tried  before 
Judge  WoRRiLL,  April  Term,  1859. 

A  writing,  purporting  to  be  the  last  will  and  testament 
of  Elizabeth  Holcorab,  deceased,  was  propounded  for 
probate  in  the  court  of  ordinary  of  Harris  county ;  and  a 
caveat  to  the  same  was  filed  by  Seaborn  L.  Dean,  the  son, 
and  heir  at  law,  of  deceased,  upon  the  grounds — 

1st.  That  said  paper  writing,  purporting  to  be  tbe  last 
will  and  testament  of  Elizabeth  Holcomb,  deceased,  if 
signed  by  her,  was  subsequently  revoked. 

2d.  That  said  will  was  procured  by  undue  influence. 

Srd.  That  the  deceased  was  of  unsound  mind  and  mem- 
ory at  the  time  of  executing  the  paper. 

4th.  That  deceased  was  ignorant  of  the  contents  of  said 
alleged  will. 

The  ordinary  pronounced  in  favor  of  the  propounder, 
and  ordered  said  paper  to  record  and  probate  as^the  last 
will  and  testament  of  Elizabeth  Holcomb,  deceased,  from 
which  judgment  caveator  appealed. 

The  cause  coming  on  for  trial  on  the  appeal  at  the 
April  term,  1859,  of  Harris  superior  court,  propounder 
proved  the  due  execution  of  the  will,  by  the  subscribing 
witnesses  thereto,  and  that  deceased  was  of  sound  mind 
at  the  time.  He  then  offered  and  read  in  evidence,  the 
will  dated  1st  October,  1858,  and  closed. 

Caveator  then,  amongst  other  things,  offered  and  read 
in  evidence  four  deeds,  executed  by  deceased  after  the 
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executioD  of  the  paper  propounded  as  her  will,  in  and  by 
which  deeds,  she,  for  and  in  consideration  of  natural  love 
and  affection,  conveyed  the  same  property  contained  and 
mentioned  in  the  alleged  will,  to  others. 

The  testimony  heing  closed,  after  argument,  the  pre- 
siding judge,  among' other  things,  charged  the  juiy,  that 
if  the  proof  showed  that  deceased,  after  the  execution  of 
the  paper  propounded  as  her  will,  executed  deeds  convey- 
ing all  the  property  mentioned  in  or  disposed  of  by  it, 
the  same  amounted  to  an  entire  revocation  of  said  will, 
and  they  should  find  for  the  caveator;  and  if  the  proof 
showed  that  she  had  conveyed  by  said  deeds  only  a  part 
of  the  property  disposed  of  in  and  by  said  will,  that 
amounted  to  a  revocation  pro  iantOj  and  to  that  extent 
they  should  find  for  the  caveator ;  and  as  respects  the 
remainder  of  the  will  they  should  find  for  the  propounder. 

To  which  charge  counsel  for  propounder  excepted. 

The  jury  found  for  the  caveator  generally;  whereupon 
counsel  for  propounder  tendered  their  bill  of  exceptions, 
and  assigned  for  error, 

1st.  That  the  court  erred  in  charging  the  jury  as  above 
stated. 

2d.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

Srd.  Because  the  verdict  was  contrary  to  the  charge  of 
the  court,  "that  if  they,  the  jury,  should  find  that  said 
will  wal  revoked  in  whole  or  in  part  by  said  deeds,  their 
verdict  should  ascertain  and  state  what  part,  to  what 
extent,  and  whether  a  whole  or  a  part  had  been  revoked, 
according  as  they  should  find,  on  a  comparison  whether 
any  or  all  of  the  property  named  in  the  will,  was  or  was 
not  the  same  as  that  named  in  and  conveyed  by  the 
deeds." 

MoBLY,  Thomas,  and  Doughkrty,  for  plaintiff  in  error. 

Bamsey  &;  Caruthsbs,  contra. 
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By  the  Court. — ^Bbnnino,  J.,  deliveriug  the  opinion. 

• 

There  can  be  no  doubt,  that  if  a  teatator  makes  a  deed 
for  the  property  which  he  has  bequeathed  by  his  will,  the 
act  amounts  to  a  revocation  of  the  Will.  Why,  then, 
should  not  such  an  act  be  pleadable  in  the  court  of  ordin- 
ary as  a  bar  to  the  establishment  of  the  will  ?  An  appeal 
to  the  superior  court,  and  to  a  jury,  will  lie  from  the 
decision  of  the  court  of  ordinary.  Similar  matters  are 
pleadable  in  the  court  of  ordinary ;  as  the  execution  of  a 
later  will ;  the  execution  of  a  naked  revocation ;  the  can- 
cellation of  the  will ;  the  marriage  of  the  testator,  or  his 
having  a  child  subsequently  to  the  making  of  the  will. 
(Cobb  347.)  The  case  of  Finch  vs.  Finch,  was  a  case  in 
which  the  matter  pleaded  in  bar  to' the  establishment  of 
the  will,  was  an  agreement  made  by  the  legatees  among 
themselves.    No  act  of  theirs  could  revoke  the  will. 

1.  For  aught  that  we  can  see,  then,  the  charge  of  the 
court  below  was  right. 

We  see  nothing  to  justify  disturbing  the  verdict. 

Judgmient  affirmed. 


TUCKER  vs.  DAVIDSOK 

1.  A  ca,  sa.  bond  18  intended  only  to  Becure  the  appearance  of  the 
debtor.  If  he  surrenders  himself  at  court  oris  delivered  up  by  the 
sureties,  the  bond  is  discharged. 

2.  A  ca.  to.  bond,  with  a  condition,  '*  that  the  debtor  appear  and  abide 
by  and  perform  the  judgment  of  the  court  in  the  premises/'  is  a 
valid  bond. 

3.  A  ca.  5a.  bond  payable  to  the  sheriff  instead  of  the  plaintiff,  is  good ; 
and  the  court  will  compel  the  officer  to  assign  the  same. 
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A  capias  ad  satis&ciendum  issued  from  th«  superior 
court  of  Baker  county  at  the  instance  of  William  H.  Da- 
vidson, against  Walter  B.  Mason.  He  was  arrested  hy 
plaintiff  in  error,  the  deputy  sheriff,  who  took  a  bond 
conditioned  for  liis  appearance  *^  at  the  superior  court  to  be 
held  in  and  for  said  county  j  on  the  second  Monday  in  May  next, 
then  and  there  to  abide  such  other  and  further  decree  or  order  of 
said  court  as  may  be  made  in  the  premises.'' 

At  the  May  Term,  1859,  counsel  for  plaintiff  in  ca.  sa. 
took  a  rule  nisi  against  the  deputy  sheriff  to  show  cause 
why  he  should  not  pay  over  to  plaintiff  the  amount  of 
principal  and  interest  due  on  said  ca.  sa.,  on  the  ground 
that  the  bond  taken  of  defendant  was  not  in  conformity 
with  the  statute  in  such  case  made  and  provided,  in  this, 
first,  that  it  was  made  payable  to  the  sheriff;  secondly, 
that  the  condition  was  not  in  pursuance  of  the  statute, 
and  was  such  that  no  judgment  could  be  entered  against 
the  principal  and  his  surety  for  a  breach  thereof. 

It  appeared  that  the  defendant  did  not  appear  at  the 
term  to  which  the  ca.  sa.  was  returnable,  and  that  he  filed 
no  schedule  nor  gave  any  notice  or  took  any  steps  to  take 
the  benefit  of  the  Honest  or  Insolvent  Debtor*s  Act. 

Upon  hearing  the  answer  of  the  deputy  sheriff,  and 
after  argument,  the  court  made  the  rule  absolute,  and 
defendant  excepted. 

Strozier  &;  Smith,  for  plaintiff  in  error. 
Lyon,  Irvin  &  Butler,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

Was  the  court  right  in  holding  that  the  bond  taken  by 
the  deputy  sheriff  in  this  case,  was  void  and  compelling 
the  officer  to  pay  the  debt  ?    We  think  not. 

A  ca.  sa.  bond  is  intended  only  to  secure  the  aji^earance 
of  the  defendant.    If  he  surrenders  himself  at  court,  or  is 
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delivered  by  his  securities,  the  bond  is  discharged.  This 
bond  obligated  the  debtor  to  appear  and  abide  by  and 
perform  the  judgment  of  the  court  in  the  premises.  If 
he  failed  to  appear,  as  he  did,  the  condition  of  the  bond 
was  broken,  and  the  securities  were  liable.  Had  he  ap- 
peared and  failed  to  get  a  discharge  under  the  insolvent 
debtor's  act,  he  would  have  been  ordered  into  custody, 
there  to  ren^ain  until  the  debt  was  paid,  or  at  least  until 
a  full  surrender  was  made  of  all  his  effects.  The  secu- 
rities, in  the  mean  time,  would  be  exonerated.  We 
repeat,  then,  that  the  undertaking  of  the  securities  is  for 
the  appearance  of  the  principal  and  nothing  m*ore. 

As  to  the  bond  being  payable  to  the  sheriff  instead  of 
the  plaintiff  in  ca.  sa.j  the  sheriff  takes  the  bond  for  the 
benefit  of  the  creditor.  He  could  be  compelled  by  the 
court  to  assign.    Here  he  voluntarily  offered  to  do  so. 

Judgment  reversed. 


BOND  vs.  WHITFIELD,  Adm'r. 

Under  the  act  of  1856,  notice  of  a  proceeding  to  establish  a  lost  or 
destroyed  paper,  ranst  be  served  personally  on  tlie  party,  if  to  be 
fonnd  within  the  State ;  and  if  not,  published  in  some  public  gazette 
within  the  State  for  the  three  months ;  and  if  a  party  residing  ont  of 
the  county  be  served  by  leaving  a  copy  at  his  residence,  the  pro- 
ceeding is  void.  If  the  proceeding  be  against  the  drawer  of  a  draft, 
the  acceptors  should  be  made  parties. 

Complaint,  in  Baker  superior  court.     Tried  before 
Allen,  Judge,  at  May  Term,  1859, 

This  was  an  action  by  Matthew  Whitfield,  administra- 
tor of  John  Tompkins,  deceased,  against  James  Bond, 
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on  a  copy  draft,  which  had  before  been  established  by 
proceediDgB  had  for  the  purpose,  in  lieu  of  the  original 
which  was  lost. 

The  following  is  a  copy  of  the  draft  sued  on : 

«  82644  81.  Albany,  Geo.,  March  26, 1857. 

On  the  first  day  of  December  next  please  pay  to  estate 
of  John  Tompkins  or  order,  twenty-six  hundred  and  forty- 
four  dollars  and  81  cents,  value  received  and  charge  to 
account  of  Yours,  respectfully, 

JAMES  BOND. 
To  Messrs.  Sims  &  Chbbvbr,  Albany,  Ga." 

With  the  following  endorsements  : 

"  Sims  &  Cheever." 

"  if oted  for  nonpayment,  Dec.  4th,  1857." 

"Protested,  Dec.  5th,  1857,  by  G.  Rush,  Not  Pub." 

Before  going  to  the  jury  with  the  case,  the  defendant 
filed  a  plea  to  the  jurisdiction,  on  the  ground  that  he  did 
not  reside  in  Baker  county  at  the  commencement  of  the 
suit,  bat  that  he  then  resided,  and  now  resides^  in  the 
county  of  Muscogee. 

Plaintiff  demurred  to  this  plea,  on  the  ground  that  it 
was  not  filed  at  the  first  term  of  the  court,  nor  was  the 
same  sworn  to  by  defendant.  The  court  sustained  the 
demurrer  and  ruled  out  the  plea,  and  defendant  excepted. 

Plaintiff  then  tendered  in  evidence  the  record  of  the 
proceedings  establishing  the  lost  draft,  containing  a  copy 
of  the  note  established — ^the  petition  for  the  same,  wherein 
Mathew  Whitfield,  as  administrator  aforesaid,  was  plwi- 
tifi',  and  James  Bond  was  defendant,  and  the  entry  of  the 
sheriff  thereon  that  he  had  served  "  James  Bond  with  a 
copy  of  the  within  by  leaving  a  copy  at  his  most  notorioas 
place  of  abode,  20th  April,  1858;"  and  the  judgment  est«b- 
lising  the  copy  draft  attached  in  lieu  of  the  lost  original. 

Defendant  objected  to  the  introduction  of  this  evidence 
on  the  following  grounds : 
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let.  Because  plaintiff  showed  no  title  to  the  original 
draft  or  bill. 

2d.  Because  the  original  draft  of  which  the  paper  ex- 
hibited purported  to  be  an  established  copy,  was  void  as 
a  draft  or  bill,  not  being  payable  to  any  person. 

3rd.  Because  the  paper  exhibited  was  not  a  copy  of  the 
original  draft  established  in  terms  of  the  statute  in  such 
case  made  and  provided,  so  as  to  charge  defendant  there- 
on, without  further  proof  of  the  existence  of  the  original. 

4th.  Because  the  judgment  establishing  said  copy  draft 
I  was  improvidently  granted  and  void,  for  this,  that  the 
acceptors  thereof,  Sims  &;  Cheever,  were  not  made  parties 
to  the  proceeding  or  cause  in  which  said  judgment  was 
rendered — had  no  notice  of  the  same,  and  no  reason  given 
why  they  were  not  made  parties,  and  the  paper  was  estab- 
lished as  to  them  as  well  as  to  defendant. 

5th.  Because  said  copy  draft  had  not  been  established 
in  lieu  of  the  original  lost,  as  provided  by  law,  so  as  to 
be  evidence  of  a  debt  as  against  the  defendant. 

It  was  admitted  that  the  acceptors,  Sims  &  Cheever,  at 
the  time  of  the  proceeding  to  establish  the  copy  draft, 
did  not  reside  in  Baker  county,  but  that  they  did  then, 
and  now  reside  in  the  county  of  Dougherty. 

After  argument,  the  court  overruled  the  objection  on 
all  the  grounds  taken,  and  admitted  the  record  in  evi- 
dence, and  defendant  excepted. 

The  jury  found  for  the  plaintiff  the  full  amount  of  the 
draft ;  whereupon  defendant  tenders  his  bill  of  exceptions 
and  assigns*^  as  error  the  rulings  and  decisions  above  ex-^ 
cepted  to. 

Lton,  Irvin  &  BuTLBR,  for  plaintiff  in  error, 

Vason  &  Davis,  contra. 
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By  the  Court. — Lumpkin,  J/,  delivering  the  opinion. 

When  the  exemplification  was  tendered  in  evidence,  in 
this  case,  it  was  objected  to,  Ist,  because  the  defendant 
had  not  been  properly  served  with  notice  of  the  proceed- 
ings to  establish  the  lost  paper;  and,  2dly,  because  the 
acceptors  should  have  been  made  parties. 

By  the  2d  §  of  the  act  of  1856,  (Pamphlet  338,)  it  is 
required,  that  the  rule  IN'isi,  to  establish  lost  or  destroyed 
papers,  should  be  served  personally  on  the  party,  if  to  be 
found  within  the  State;  an/d  if  not,  published  in  some 
public  gazette  of  the  State  for  three  months. 

In  this  case,  neither  of  these  statutory  requirements 
was  complied  with.  A  copy  of  the  rule  was  left,  as  the 
sheriff  certifies,  at  the  notorious  place  of  abode  of  the 
defendant ;  which  was  out  of  the  county  where  the  pro- 
oeeding  was  instituted. 

This  cannot  be  considered  served  under  the  law,  and 
consequently,  the  whole  proceeding  is  void. 

If  this  were  a  proceeding  in  chancery,  there  could  be 
no  doubt  but  that  the  acceptors  would  ha  ve  to  be  ma^e 
parties.  Is  there  any  reason  why  they  should  not  be  in 
this  common  law  proceeding,  which  is  substituted  for 
that  in  chancery  ?  The  mode  pointed  out  for  effecting 
service,  seems  to  contempliU:e  that  some  of  the  parties 
will  reside  out  of  the  county.  We  see  no  constitatioaal 
objection  on  the  score  of  residence  to  making  the  acceptors 
parties. 

Judgment  reversed. 
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CARAWAY  vs.  SMITH. 

1.  A  nuncnpative  will  was  in  these  words :  "  He  settles  by  will,  Jam eSi 
Sukey,  and  Emily,  on  Mrs.  Mary  Ann  Caraway,  and  the  natural  heirs 
of  her  body,  after  her  death."  Heldt  That  the  negroes  vested  abso- 
lutely, in  Mrs.  Caraway. 

2.  In  a  claim  case,  the  defendant  in  fi.  fa.,  was  examined  as  a  witness, 
by  the  plaintiff,  without  objection  by  the  claimant.  Held,  that  such 
examination  was  not  a  ground  for  a  new  trial. 

Claim,  in  Talbot  superior  court.    Tried  before  Judge. 
WoRRiLt,  at  March  Term,  1859. 

By  virtue  of  an  execution  in  favor  of  Levi  B.  Smith, 
executor  of  James  Stanford,  deceased,  against  William 
Caraway,  the  sheriff  of  Talbot  county  levied  on  a  negro 
man,  named  James,  as  the  property  of  defendant.  Cara- 
way, as  the  legally  appointed  guardian  of  his  infant  chil- 
dren, interposed  a  claim,  alleging  that  said  negro  belong- 
cd  to  them,  and  was  not  subject  to  said  fi.  fa.  against  him. 
Issue  was  joined  and  the  following  testimony  introduced: 

William  Caraway^  the  defendant  in  fi.  fa.,  and  guardian 
claiming  the  negro,  introduced  by  plaintiff,  and  without 
Dbjection  on  the  part  of  his.  Caraway's,  counsel,  testified, 
tliat  the  boy  Jim,  was  received  by  him  from  Levi  B. 
Smith,  the  executor  of  the  last  will  and  testament  of 
lames  Sandford,  deceased,  for  his  wife,  the  daughter  of 
tstator,  in  the  year  1858,  and  that  he  so  held  him  for 
KT  until  her  death  in  1856.  That  he  had  been  appointed 
guardian  of  her  children,  since  her  death,  by  the  ordinary 
»f  Upson  county,  and  that  he  held  said  negro  as  guardian 
>f  8aid  minor  children.  That  the  negro  Jim  levied  on,  is 
he  negro  "James"  mentioned  in  the  third  item  of  the 
uncupative  will  of  said  James  Sanford,  and  that  he  had 
ecn  in  witness'  possesion  from  the  death  of  James  San- 
)rd  up  to  the  time  of  the  levy. 
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The  3d  item  of  the  nuncupative  will  of  Janaes  Sanford 
is  as  follows : 

"  3.  He  settles  by  will  James^  Sukey,  and  Emily  on  Mrs. 
Mary  Ann  Caraway  and  the  natural  heirs  of  her  body 
after  her  death." 

In  the  last  paragraph  Levi  B.  Smith  is  appointed  exec- 
utor. 

The  testimony  being  closed,  the  court  held  and  charged 
that  under  the  above  clause  of  said  will,  the  negro,  James, 
vested  absolutely  in  Mrs.  Caraway.  The  jury  found  the 
property  subject  to  the  execution,  and  claimant  moved  for 
a  now  trial  on  the  following  grounds  : 

1st.  Because  the  court  erred  in  refusing  to  dismiss  the 
levy,  moved  for  by  counsel  for  claimant,  upon  the  ground 
that  thefe  was  no  evidence  showing  that  the  title,  in  the 
negro  levied  on,  was  in  the  defendant  in  fi.  fa. 

2.  Because  the  court  erred  in  holding  that  the  will  of 
James  Sanford  vested  an  absolute  title,  to  the  slave  levied 
on,  in  his  daughter  Mary  Caraway. 

8.  Because  the  verdict  is  contrary.to  the  evidence  and 
without  evidence. 

4.  Because  the  verdict  is  contrary  to  law. 

5.  Because  the  court  erred  in  allowing  the  defendant, 
Caraway,  to  testify  on  the  part  of  plaintift"  in  fi.  fiu — ^no 

.  objection  being  made  at  the  tin^e  or  during  the  trial. 
The  court  overruled  the  motion  and  refused  to^grant  a 
new  trial,  and  claimant  excepts,  and  assigns  error. 

James  M.  Smith,  and  A.  G.  Perrtman,  for  plaintiff  in 
error. 

Smith  &  Pou,  contra. 

By  the  Court. — ^Benning,  J.,  delivering  the  opinion. 

1.  There  can  be  no  doubt  that  the  charge  was  rights 
Childera  V8.  Childere,  21  Qa.  877.    . 
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2.  This  decides  all  the  questions  in  the  case  except  one 
— the  plaintiff's  examination  of  defendant  in  fi.  fa.  as  a 
witness.  This  the  plaintiff  did  without  objection  from 
the  claimant,  until  after  the  verdict.  The  objection  was 
then  too  late ;  the  claimant  had  waived  it. 

Judgment  affirmed. 


BERRY  ET  AL.  V3.  COOPER  akd  BOTKIN,  Exrs. 

1.  The  amendatory  act  of  1853--54  did  not  intend  to  subvert  the  order 
of  pleading,  bo  as  to  admit  a  dilatory  plea  to  be  filed,  after  the  case 
bad  been  tried  upon  its  merits  and  was  pending  on  the  appeal. 

2.  By  way  of  establishing  a  usage  in  shipping  on  a  certain  river,  it  is 
competent  for  a  witness  to  testify  as  to  what  has  been  his  habit  and 
custom  in  shipping  on  all  the  boats  on  said  river,  as  well  as  on  the 
particular  boat  upon  which  the  loss  occurred  which  is  the  subject- 
matter  of  controversy. 

3.  To  make  a  usage  good,  it  roust  be  known,  certain,  uniform,  reasona- 
ble, and  not  contrary  to  law ;  and  if  boats  on  a  particular  river,  or  a 
particular  boat  on  that  river,  sometimes  gave  bills  of  lading  contain- 
ing an  exemption  from  loss  by  fire,  and  at  other  times,  bills  of  lading 
containing  no  such  exempXion,  then  no  such  usage  is  established,  for 
want  of  uniformity.  And  even  if  in  a  majority  of  cases,  bills  of 
lading  contain  such  clauses  of  exemption,  still  the  usage  is  not  suffi- 
ciently proven  as  to  make  it  the  law  of  the  contract  between  the 
parties. 

4.  Common  carriers,  cannot  by  any  special  contract,  exempt  them* 
selves  from  liability  from  losses  arising  from  negligence. 

5.  When  there  is  a  special  exemption  as  to  loss  by  fire,  the  onus  of 
showing,  not  only  that  the  cause  of  the  loss  was  within  the  terms  of 
the  exception,  but  also  that  there  was  no  negligence,  lies  on  the 
carrier. 

6.  Where  cotton  is  shipped  through  an  agent  for  that  purpose,  he  is 
authorized  to  bind  his  principal  according  to  law.  In  the  absence 
of  proof  to  the  contrary,  the  general  law  of  common  carriers,  ia  the 
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power  under  which  the  agent  acts*  If  a  usage  be  sufficiently  estab- 
lished, that  will  govern,  because  it  is  presumed  to  be  known  to  the 
parties.  And  this  presumption  is  conclusive  upon  the  principal, 
whether  it  is  known  to  the  agent  or  not.  But  a  custom  known  only 
to  the  agent  and  which  is  not  so  established ,  as  to  make  it  the  law 
of  the  contract  otherwise,  will  not  bind  the  principal.  The  knowl- 
edge of  the  agent  is  not  the  knowledge  of  the  principal  in  this  case* 
In  other  words,  if  he  acts  upou'his  private  knowledge,  he  exceeds 
his  authority,  and  does  not  bind  his  principal. 

Case,  in  Muscogee  superior  court.  Tried  before  Judge 
WoRRiLL,  at  November  Term,  1858.  Motion  for  new 
trial,  decided  at  May  Term,  1859. 

This  was  an  action  by  the  executors  of  Doctor  Samnel 
Boykin,  deceased,  against  Thomas  Berry  and  others, 
owners  of  the  steam-boat  Franklin,  to  recover  the  value 
of  one  hundred  and  thirty-four  bales  of  cotton,  shipped 
on  said  boat  and  destroyed  by  fire. 

This  is  the  second  time  this  case  has  been  before  this 

court. — See  21  Vol.  Geo.  Rep.  p. ,  where  the  facts  will 

be  found  fully  stated.  The  judgment  of  the  court  below 
was  then  reversed  and  the  cause  remanded  for  a  new  trial. 
Upon  th^  second  trial,  the  jury  found  for  the  plaintiffs 
eight  thousand  one  hundred  and  seventy-four  dollars  and 
eighty-one  cents  (88,174  81.)  "Whereupon  defendants 
moved  for  a  new  trial  upon  the  following  grounds,  viz : 

1.  Because  the  court  erred  in  striking  the  plea  ot  Al- 
fred Prescott,  one  of  the  defendants. 

2.  Because  the  court  erred  in  admitting  that  part  of 
Belisle's  testimony,  in  which  he  stated  that  the  captsun 
handed  him  a  bUi  of  lading, 

8.  Because  the  court  erred  in  ruling  out  the  testimony 
of  William  H.  Harper,  offered  to  show  his,  Harper's,  cus- 
tom and  habit  in  taking  bills  of  lading,  for  cotton  shipped 
on  all  the  boats  on  the  river,  by  which  he  shipped,  con- 
taining exceptions  from  loss  by  fire. 

4.  Because  the  court  erred  in  ruling  out  the  testimony 
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of  W.  H.  Harper,  showing  his  uniform  custom,  for  several 
years,  in  shipping  by  the  Franklin,  to  take  bill  of  lading 
containing  the  exemption  of  loss  by  fire. 

5.  Because  the  court  erred  in  charging  the  jury,  as 
requested  by  plaintifis'  counsel,  that  if  they  believed  from 
the  evidence,  that  steam-boats  on  the  Chattahoochee 
river  sometimes  gave  bills  of  lading,  for  cotton,  containing 
the  exemption  from  loss  by  fire,  and  at  other  times  bills 
of  lading  without  such  exemption,  that  then,  no  usage  is 
established.  The  court  having  before  charged,  that  to 
make  a  usage  good  it  must  be  established,  known,  certain, 
uniform,  reasonable,  and  not  contrary  to  law. 

6.  Because  the  court  charged  the  jury  that  if  they  be- 
lieved from  the  evidence,  that  the  steam-boat  Franklin, 
sometimes  gave  bills  of  lading  containing  the  exemption 
from  loss  by  fire,  and  at  other  times  gave  bills  containing 
no  such  exemption,  then  no  usage  by  said  boat  is  estab- 
lished. 

7.  Because  the  court  charged  the  jury  that  if  they  be- 
believed,  from  the  evidence,  that  the  boats  on  the  Chata- 
hoochee  river,  in  a  majority  of  instances,  gave  bills  of 
lading  containing  exemption  frorn  loss  by  fire,  yet  if  they 
in  many  instances  gave  bills  of  lading  containing  no  such 
exemption,  then  no  usage  is  established. 

8.  Because  the  court  erred  in  charging  the  jury,  that  i^ 
from  the  evidence,  they  believed  the  steamer  Franklin, 
received  the  cotton  a«  common  carriers  under  a  contract 
by  which  her  owners  were  exempted  from  loss  by  fire,  and 
if  the  cotton  was  not  delivered,  but  was  burnt  ontheboati 
still  the  plaintiffs  are  entitled  to  recover,  unless  there  was 
on  the  part  of  the  defendants  no  negligence  or  want  of 
due  care,  and  the  onus  of  proof  of  this  fac.  lies  on  the 
defendants. 

9.  Because  the  court  erred  in  refusing  to  charge,  as 
requested  by  defendants'  counsel,  that  if  the  proof  showed 

35 
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that  it  was  the  custom  of  the  boats  on  the  Chattahoochee 
river  to  give  bills  of  lading  exempting  them  from  loss  by 
fire — that  the  custom  was  certain,  well  established,  and 
known  to  Wm.  H.  Harper,  (plaintiffs'  agent  in  shipping 
the  cotton,)  and  that  the  clerk  of  the  boat  offered  to  give 
Harper  such  a  bill  of  lading,  and  Harper  waived  it,  then 
the  jury  may  infer  an  agreement  of  exemption  from  dam- 
age by  fire. 

10.  Because  the  court  erred  in  refusing  to  charge,  as 
requested  by  defendants'  counsel,  that  if  the  proof  shewed 
that  Harper  gave  the  instructions  to  Creighton,  the  clerk 
of  the  boat,  to  leave  the  receipts  to  shew  the  number  of 
the  bales  taken,  the  jury  might  presume  that  the  parties 
did  not  intend  that  paper  or  receipt  to  contain  the 
contract. 

After  argument,  the  court  overruled  the  motion  for  a 
new  trial,  and  counsel  for  defendants  excepted,  and  assign 
said  refusal  as  error. 

W.  Dougherty,  and  B.  A.  Thornton,  for  plaintiffi  in 
error. 

Johnson  &  Sloan,  and  Nisbbts,  contra. 

By  the  Court, — ^Lumpkin,  J.,  delivering  the  opinion. 

All  the  grounds  of  error  in  this  case,  are  set  forth  in 
the  motion  for  a  new  trial ;  and  for  the  overruling  of 
which  this  writ  of  error  is  prosecuted. 

1.  The  question  made  in  the  first  assignment  is,  wheth- 
er,  under  the  act  of  1858-'54,  allowing  either  party  to 
amend  his  pleadings  at  any  stage  of  the  case,  a  plea  in 
abatement  can  be  put  in  upon  the  appeal,  and  after  a 
trial  upon  the  merits  ? 

We  are  clear  that  the  act  was  intended  to  authori|Ee  no 
such  practice.    It  was  designed  to  expedite  litigatioiiy 
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and  not  to  retard  it.    The  legislature  never  contemplated 
subverting  the  whole  order  of  pleading,  and  such  is  the 
coDstruction  which  this  court  has  heretofore  put  upon  the 
statute,  (Kendrick  vs.  Whitfield,  20  Ga.  Rep.  379-^80.) 
Dilatory  pleas  may  be  amended  so  long  as  they  have  a 
stage  in  the  proceeding.    But  after  a  plea  in  bar  or  a  plea 
to  the  merits,  dilatory  pleas  have  no  longer  a  stage  in  the 
proceeding ;  and  are  no  longer  amendable.    Nor  does  the 
ease  of  Robinson  vs.  Wilson,  (19  Ga.  Rep.  605,)  conflict 
with  this  view.    True,  under  the  act  of  1836,  a  plea  of 
partial  failure  of  consideration  could  only  have  been  made 
at  the  first  term,  and  we  held  that  under  the  act  of  1853- 
54,  (Pamphlet,  p.  48,)  it  might  be  put  in  by  way  of  amend- 
ment afterwards.    But  that  was  a  plea  to  the  merits,  and 
which,  but  for  the  act  of  1886,  had  a  stage  in  the  proceed- 
ing up  to  the  final  trial.     We  held  that  the  act  of  1858-4 
was  a  virtual  repeal  of  this  provision  in  the  act  of  1836. 
The  reason  for  which  I  never  could  comprehend,  unless 
the  legislature,  supposing  that  they  were  permitting  the 
party  to  avail  himself  of  matter  by  way  of  defence,  for 
which  before  he  had  to  resort  to  an  independent  action, 
he  should  give  the  plaintifl  notice  of  it  at  the  earliest  op- 
portunityl 

For  myself,  I  must  say,  once  for  all,  that  I  am  weary  of 
hearing  the  act  of  1853-4  continually  denounced  by  the 
Bar.  It  is  a  most  salutary  act,  calculated,  as  I  .have 
already  said,  not  to  hinder  and  delay  hut  to  promote  and 
expedite  justice ;  and  to  aid  in  its  administration.  The 
&ult  is  in  the  courts  in  not  executing  it  according  to  its 
plain  letter  and  spirit,  not  only  by  taxing  costs,  but  by 
imposing  such  other  terms  as  would  carry  out  the  pur- 
pose for  which  the  statute  was  passed.  For  instance, 
suppose  the  opposite  party  has  a  deed  to  prove  by  wit- 
nesses living  at  a  distance ;  and  he  makes  known  the  fact 
to  the  court.  The  court  says  to  the  party  applying,  of 
coarse,  you  may  amend — ^that  is  your  right,  but  you  must, 
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in  order  to  do  so,  admit  the  execution  of  this  deed.    I 
have  the  right,  under  the  law,  to  fix  the  price  which  you 
are  to  pay,  for  the  exercise  of  your  privilege,  provided  in 
doing  60«  I  do  not  make  it  so  onerous  as  to  amount  to  a 
denial  of  the  just  enjoyment  of  your  privilege.     How  ad- 
iflirably  the  proceedings  would  work  out.     How  much 
delay  and  expense  would  be  saved  !     And  we  should  hear 
no  more  complaints  against  the  carelessness  in  pleading 
which  the  act  encourages.    I  repeat,  the  fault  is  not  in 
the  law.    It  is  just  and  good,  but  in  the  courts  and  in 
counsel,  in  not  claiming  a  quid  pro  quo  for  the  benefits  and 
indulgence  which  it  confers  on  the  pleader. 

2.  The  second  error  complained  of  is,  that  Belisle  was 
permitted  to  testify,  that  the  captain  of  the  boat  hand- 
ed to  him  a  bill  of  lading.  It  seems  that  this  evidence 
was  introduced  without  objection  at  the  time;  and  hence 
this  ground  of  complaint  is  abandoned  on  the  argument 

3  &  4.  We  think  the  court  erred  in  ruling  out  the  tes- 
timony of  William  H.  Harper.  It  went  to  establish  the 
custom  on  the  river,  which  the  defendants  seek  to  set  up 
in  this  ca«e ;  and  under  which  they  claim  exemption  from 
losses  by  fire. 

5.  We  see  no  error  fn  the  fifth  assignment  upon  the 
charge  of  the  court.  The  court  having  stated  the  rule 
correctly,  that  to  make  a  usage  good  it  must  be  estab- 
lished, known,  certain,  uniform,  reasonable,  and  not  con- 
trary to  law — stated  that,  if  the  evidence  showed,  and  we 
think  it  did,  that  the  steam-boats  on  the  Chattahoochee 
river,  sometimes  gave  bills  of  lading  for  cotton,  containing 
an  exemption  from  loss  by  fire,  and  at  other  times  gave 
bills  of  lading  containing  no  such  exemption,  that  then 
the  custom  was  not  established  for  want  of  uniformity. 

Now,  we  do  not  hold  that  a  few  departures  from  the 
usage,  especially  if  they  were  the  result  of  peculiar  cir- 
cumstances, would  be  fatal  to  the  existence  of  the  custom. 
But  the  testimony  will  be  found  to  make  a  stronger  case^ 
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we  think,  thaa  this.    It  is  for  the  jury,  however,  to  apply 
the  rule  to  the  evidence  and  regulate  their  finding  accord- 
ingly- 
6.  The  doctrine  just  laid  down  is  applicable  to  the 

steam-boat  Franklin.  If  the  proof  be  as  contended  for 
by  the  counsel  for  the  plaintiffs  in  error,  that  two  depart- 
ures from  the  established  usage  of  that  boat  only  are 
shown ;  and  these  two  even  were  fraudulently  procured, 
the  attention  of  the  court  should  have  been  called  to  the 
actual  facts  of  the  case,  and  a  special  charge  requested  in 
reference  to  the  proof. 

T.  And  hence,  we  think  there  is  no  error  in  the  seventh 
assignment.  It  requires  more  than  a  mere  majority  of 
cases  to  establish  a  usage.  We  repeat,  there  must  be 
uniformity  or  at  least  approximation  to  it. 

8.  Was  this  charge  right,  that  if,  from  the  evidence, 
the  jury  believed  that  the  steam- boat  Franklin,  received 
the  cotton  as  common  carriers,  under  a  contract  by  which 
the  owners  were  exempted  from  loss  by  fire  ;  and  if  the 
cotton  was  not  delivered  but  burnt  on  the  boat,  still  the 
plaintiffs  were  entitled  to  recover,  unless  there  was  on  the 
part  of  the  defendants,  no  negligence  or  want  of  due  care; 
and  that  the  onus  of  proof,  of  this/jffct  was  on  the  defend- 
ants. 

As  to  the  correctness  of  the  first  part  of  this  charge, 
there  is  no  controversy.  It  is  conceded  on  all  hands,  that 
notwithstanding  the  exception  in  the  bill  of  lading  as  to 
I98S  by  fire,  still,  if  the  cotton  was  burnt,  either  from  the 
wilfulness  or  negligence  of  the  carrier,  that  the  defend- 
ants are  liable.  But  the  debatable  point  is,  does  the  bur- 
den of  proof,  as  to  the  circumstances  under  which  the 
cotton  was  burnt,  devolve  upon  the  plaintiffs  or  defend- 
ants ?  We  have  bestowed  much  thought  on  this  question, 
and  examined  the  authorities  to  the  extent  of  our  oppor- 
tunity, having  held  up  this  case  for  several  weeks  since 
it  was  argued. 
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In  Clark  et  al.  vs.  Barnell  et  al.  (12  Hqw.  IT.  S.  Rep. 
278,)  it  was  held  that  the  burden  is  upon  the  plaintiffs  to 
establish  the  negligence ;  and  that  the  affirmative  lies  upon 
him,  when  the  defendant  has  brought  himself  within  the 
exemption  contained  in  the  billof  ladmg. 

I  would  remark  that  the  point  under  consideration  was 
not  very  prominent  either  in  the  discussion  or  the  decis- 
ion of  the  case  in  which  it  is  enumerated.  In  a  note  to 
Chitty  on  contracts,  (top  page  212,)  the  rule  is  thus  stated: 
"By  proving  the  delivery  of  the  thing  to  him,  the  burden 
of  accounting  for  it  is  thrown  upon  the  carrier;  and  he 
must  either  show  the  safe  delivery  of  the  goods  or  pit)ve 
that  loss  occurred  by  one  of  the  excepted  clauses,  (citing 
8  Munf.  Rep.  289;  Peck  270;  7  Yerg.  340;  2  Bailey,  8. 
C.  177-421 ;  4  Btrobardt  168-180.)  "  If  the  carrier"  con- 
tinues the  note,  "prove  that  the  injury  or  loss  was  occa- 
sioned, by  what  is  termed  the  act  of  God,  prima  fackj  he 
discharges  himself;  and  the  onus  of  proving  that  the 
alleged  cause  would  not  have  produced  the  loss  or  injury 
without  his  negligence  or  defective  means  is  thrown  upon 
the  plaintiff;  (4  Burney  127 ;  2  Watts  114;  8  Watts  479; 
1  Connecticut  487 ;  8  Mass.  481 ;  5th  Edition  of  Smith's 
Leading  Cases,  318.)*  * 

In  Swindler  against  Ililliard  &  Brooks,  (2  Richardson's 
Reports,  296,)  this  point  was  most  thoroughly  and  ably 
argued,  both  upon  principle  and  upon  authority,  by 
Messrs.  Hunt,  Bailey,  Petigrue,  Memrainger,  and  others, 
the  leaders  of  the  South  Carolina  bar;  and  the  court  held, 
and  we  think  perhaps  properly,  Ist,  that  common  carriers 
cannot  exempt  themselves  from  liability  for  losses  arising 
from  negligence ;  and,  2dly,  that  where  there  is  a  special 
acceptance,  the  onus  of  showing,  not  only  that^the  cause 
of  the  loss,  was  within  the  terms  of  the  exception,  but 
also  that  there  was  no  negligence,  lies  on  the  carrier.  It 
is  impossible  to  read  the  arguments  of  counsel  for  the 
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plaintiffs  in  that  case,  and  the  opinion  of  the  court,  and 
resist  the  conclusion  at  which  they  arrive. 

What  shipper,  when  he  demands  his  cotton  at  the  place 
of  delivery,  is  satisfied  to  be  told  that  it  was  burnt?  He 
wants  to  know  how  it  was  burnt ;  and  the  carrier  is  bound 
to  give  the  explanation,  for  he  and  his  servants  alone  can 
do  it.  He  is  only  excused  if  the  fire  was  unavoidable, 
and  he  should  prove  that  it  was  so.  It  is,  I  repeat,  in  his 
power  to  show  the  facts,  and  it  should,  for  th&t  reason,  be 
made  his  duty  to  do  so.  Shippers  are  obliged  to  trust  to 
carriers.  In  the  servants  and  employees  of  the  carrier, 
the  shipper  will  always  find  reluctant  witnesses.  Why 
force  the  owner  of  produce  to  make  them  his  witness  and 
thus  endorse  their  credibility  ?  In  Tennessee  the  employ- 
ees and  servants  of  railroads  are  not  allowed  to  be  wit- 
nesses in  behalf  of  their  employers.  Why  compel  plain- 
tiffs to  make  them  their  witnesses  and  bind  them  by  the 
truth  of  their  testimony  ?  The  more  negligent  they  have 
been  in  the  discharge  of  their  duty,  the  more  difficult  it 
will  be  to  extort  the  truth  from  them.  Could  they  be  ex- 
pected to  swear  that  the  cargp  was  burnt  by  thcii^  negli- 
gence? To  place  the  onus  upon  the  plaintiff  would  be  to 
deny  him  all  redress. 

I  admit  the  general  rule,  that  he  who  alleges  must 
prove.  But  it  is  equally  well  established,  that  the  bur- 
den of  proof  should  be  upon  him  who  best  knows  what 
the  facts  are.  If  it  be  said  that  the  agents  and  servants 
may  be  resorted  to  by  the  shipper,  as  well  as  the  carrier, 
we  have  only  to  repeat,  that  their  wishes,  feelings  and 
interest  are  all  on  the  side  of  their  employers.  Let  the 
carrier  then  prove  the  loss  and  the  manner  of  the  loss. 
Policy,  as  well  as  the  safety  of  all  concerned,  demands  the 
establishment  of  such  a  rule. 

9.  If  the  evidence  established  the  existence  of  the  cus- 
tom set  up  in  this  case,  then  the  law  presumes  that  Mrs. 
Boykin  and  her  kgent,  Col.  Harper,  knew  it ;  and  she 
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will  be  bound  by  it.     She  will  be  bound  if  knowledge  of 
the  usage  is  brought  home  to  her,  whether  her  agent 
knew  it  or  not.    But  the  converse  of  this,  we  apprehend, 
is  not  true.    If  the  testimony  fails  to  establish  such  usage, 
Mrs.  Boykin,  the  principal,  will  not  be  bound  by  the 
private  or  individual  knowledge  of  Col.  Harper,  her  agent. 
In  delegating  authority  to  him,  to  ship  her  cotton,  she  is 
presumed  to  act  under  the  general  law  regulating  such 
contracts,  oV  the  usage  on  the  Chattahoochee  river,  pro- 
vided such  usage  be  proven. 

10.  The  first  part  of  this  request  is  law,  and  should 
have  been  given,  in  charge  to  the  jury,  accompanied  by 
certain  explanations ;  namely— that  the  jury  were  to  look 
at  the  paper  itself,  and  then  to  all  the  other  circumstances 
applicable  to  this  point,  and  determine  accordingly  as  to 
the  intention  of  the  parties  respecting  the  receipt. 

Judgment  reversed. 


WALKER  vs.  GRIGGS. 

If  a  part  of  a  letter  is  admissible  as  evidence,  another  part  needed  to 
explain  that  part  is  also  admissible. 

Assumpsit,  in  Webster  Superior  Court.  Tried  before 
Judge  KiDDoo,  at  March  Term,  1869. 

Plaintift'in  error,  as  executor  of  Joel  Walker,  deceased, 
brought  suit  against  James  Griggs,  as  security,  on  the 
following  promissory  note,  viz  : 

"By  25th  December  next,  we,  or  either  of  us,  promise 
to  pay  Joel  Wal ker,  or  bearer,  twenty-six  hundred  and 
fifty-three  50-100  dollars,  with  interest  from  date;  but  if 
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the  principal  is  panctually  paid,  the  interest  to  be  remit- 
ted.   23d  Dec,  1840." 

(Signed)  J.  A.  Mebriwether, 

Jas.  Griggs,  security. 

The  declaration  contained  a  count  on  a  new  promise  in 
writing  made  within  six  years  before  the  commencement 
of  the  action. 

The  defendant  pleaded  payment  and  the  statute  of  lim- 
itations. 

Upon  the  trial,  plainJtiff  offered  and  read  in  evidence 
the  not^  above  set  out,  upon  which  were  endorsed  credits 
as  follows:  "Received  $135  00,  May,  1845 ;"  "received 
«98  00,  23d  July,  1845;"  "receiviti  ?138  55,  12th  Feb- 
ruary, 1849;"  "received  $750  00,  28th  May,  1851;"  all 
of  which  were  in  the  handwriting  of  J.  A.  Merriwether, 
the  principal  in  said  note.  Also,  the  following:  "Ge- 
"ceived  of  J.  Adams,  administrator  of  J.  A.  Merriwether, 
"  deceased,  the  sum  of  (1454  77,  in  full  of  the  amount 
"decreed  to  be  paid  to  this  note  by  said  administrator, 
"  and  in  full  of  the  estate  of  said  intestate  in  the  hands  of 
"said  administrator;  said  decree«rendered  at  April  term, 
"  1850,  of  Putnam  Superior  Court.  October  let,  1856." 
"  (Signed)  John  H.  Walker,  Executor,""  and  which  credit 
was  proven  to  be  in  the  handwriting  of  J.  Adams,  the  ad- 
ministrator of  J.  A.  Merriwether,  deceased. 

Plaintiff  then  offered  in  evidence  two  letters,  in  support 
of  the  new  promise,  relied  on  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations — viz,  a  letter  from 
defendant  to  J.  Adams,  as  follows : 

Preston,  10th  February,  1856. 

Dear  Sir:  I  have  just  received  yours  of  the  6th.  I  re- 
gretted very  much  my  not  seeing  Mn  Walker  in  Macon ; 
he  had  just  left.  I  wrote  to  him  from  there  to  be  certain 
to  meet  me  in  Eatonton,  at  March  Court ;  that  I  was  very 
anxious  to  see  him  and  try  to  make  some  arrangements 
with  him  in  the  notes  of  Judge  Merriwether  without  suit. 
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I  believe  I  cau  give  him  satisfaction  without  sueing ;  for 
I  am  truly  tired  of  paying  cost  and  being  sued.  I  would 
rather  greatly  settle  the  matter  without  further  expense. 
The'  money  raised  from  the  notes  on  Wesley  that  is  in 
your  hands  will  all  be  paid  to  John  H.  Walker's  claims, 
but  I  have  promised  Wesley  that  the  last  note  shall  go  to 
the  payment  of  the  fi.  fa.  that  is  open  against  him,  which 
I  believe  to  be  just.  I,  perhaps,  will  bring  some  money 
with  me  when  I  come  to  Putnam ;  if  so,  it  will  be  paid  on 
the  Merriwether  note.  I  will  pay  as  fast  as  I  can,  with- 
out suit,  you  may  rely  on  it  Don't  put  me  to  cost,  if 
you  can  avoid  it  it.  Write  to  Walker  and  try  to  have  the 
receipt  for  Oarswell  WPloyd's  note  credited  on  the  Bran- 
ham  &  King  fi.  fa.;  thus  there  will  be  the  more  money  to 
spare  for  the  Merriwether  notes.  Please  ascertain  what  is 
due  on  that  fi.  fa.  against  I  come  up.  Mr.  Davis  has  Mr. 
Walker's  receipt  for  the  note.  Do  what  you  can  for  me, 
and  it  will  be  highly  appreciated  by  a  friend.  Let  me 
hear  from  you.  (Signed)  Jas.  Gbiggs. 

J.  Adams,  Esq. 

Counsel  for  defendant  objected  to  the  second  sentence 
of  this  letter  e^oing  as  evidence  to  the  jury,  on  the  ground 
that  it  was  a  recital  of  what  was  contained  in  another  let* 
ter,  and  that  that  letter  should  be  produced  or  its  non- 
production  accounted  for.  The  sentence  objected  to  is  as 
follows :  "  I  wrote  to  him  from  there  to  be  certain  to  meet 
me  in  Eatonton,  at  March  Court;  that  I  was  very  anxious 
to  see  him  and  try  to  make  some  arrangements  with  him 
in  the  notes  of  Judge  Merriwether  without  suit."  The 
court  sustained  the  objection,  and  ruled  out  that  part  of 
the  letter,  and  plaintft  excepted. 

Plaintiff's  counsel  then  offered  in  evidence  the  follow* 
ing  letter  from  J.  Adams  to  defendaAt,  and  to  which  the 
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foregoing,  it  was  alleged,  was  a  reply,  produced  by  de- 
fendant under  a  notice,  viz : 

Eatonton,  Qa.,  7th  February,  1857. 

James  Qriogs,  Esq., 

Dear  Sir :  Mr,  John  H.  Walker  not  having  come  here 
as  I  expected,  I  have  not  seen  him  inreferenceto  the  note 
you  left  with  me  on  Mr.  Wesley  Griggs  to  sell  to  Walk- 
er. I  received  your  message  through  Mr.  John  H.  Gate- 
wood  t^sell  the  note  to  anyone  else  and  not  to  wait  for 
Walker.  I  saw  Mr.  Cullen  Reid ;  he  may  take  it  at  ten 
per  cent,  off,  if  he  can  raise  the  money.  Promised  to  see 
me  again  about  it.  If  he  will  take  it  at  that  rate,  it  will 
be  about  the  best  I  can  do  for  you  in  reference  to  paying 
the  notes  Mr.  Walker  holds  on  the  late  Judge  Merriweth- 
er  and  you  as  his  security.  I  thought  it  best  to  write  to 
you  about  the  same  before  they  are  put  in  suit.  The  de- 
cree passed  at  the  last  September  Court.,  directing  what 
amount  was  to  be  paid  by  me,  as  administrator  of  Judge 
Merriwether,  on  said  claims  in  full  of  all  the  estate  of 
Judge  Merriwether,  in  my  hands;  the  balance  falls  on 
you.  The  papers  will  have  to  be  sued,  if  a  definite  ar- 
rangement is  not  shortly  made  to  prevent  it.  I  will  write 
to  Mr.  Walker  to-day.  How  would  it  suit  you  to  pay  the 
note  on  Mr.  Wesley  Griggs  on  these  notes  and  give  your 
note  for  the  balance,  and  also  get  him  to  indulge  you  on 
the  fi.  fa.  ?  Or,  if  Walker  is  willing,  (and  I  think  he 
ought  to  be,)  give  your  note  for  the  unpaid  balance  on 
these  notes  on  which  you  are  security  lor  Judge  M.,  and 
give  you  further  indulgence.  As  it  is,  I  feel  bound  to 
write  to  Walker  about  the  notes,  and  see  what  direction 
he  will  give  in  the  business.  Kyou  and  he  bad  met  here 
you  might  have  made  some  arrangement  about  these  pa- 
pers ;  but  he  not  coming,  and  you  leaving  before  the  bu- 
siness was  adjusted,  leaves  me  only  where  Walker  put 
me  when  he  desired  the  notes  to  be  sued  for  the  unpaid 
balance.    Be  pleased  to  answer  this  on  receipt  of  it,  that 
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T  may  know,  or  otherwise,  unless  Walker  gives  a  differ- 
ent direction,  the  papers  will  have  to  be  put  in  suit.  I 
hope  it  will  meet  Walker's  views  to  give  you  further  in- 
dulgence; but  that  is  between  you  and  him.  He  wanted 
the  papers  sued  to  March  Court  next  for  the  unpaid  bal- 
ance, and  hence  1  \^rite  in  order  to  know  what  shall  be 
done.  Respectfully,  J.  Adams. 

Plaintiff  then  proved  that  defendant,  in  answer  to  the 
notice  served  upon  him  to  produce  a  letter  from  J.*  Adams, 
received  by  him,  and  dated  6th  Feb'y^  1856,  stated  that 
he  never  received  such  a  letter,  and  that  he  never  received 
but  one  letter  from  him  on  the  subject  of  the  notes  upon 
which  he  was  security  for  Judge  Merriwether.  Plaintifts 
also  introduced  in  evidence  an  exemplification  of  the  re- 
cord of  a  case  in  equity,  from  Putnam  Superior  Court, 
from  which  it  appeared  that,  in  1854,  a  bill  was  filed  to 
marshal  the  assets  of  tBe  estate  of  Judge  Merriwether, 
then  deceased,  and  amongst  the  creditors  made  parties  to 
said  cause  was  the  defendant,  and  that  a  copy  of  the  note 
sued  on,  with  all  the  credits  thereon  up  to  that  date,  was 
attached  to  or  filed  with  said  bill.     Plaintiff  closed. 

Defendant  offered  in  evidence  a  note  with  the  credits 
thereon,  as  follows : 

"  By  the  25th  December  next,  we,  or  either  of  us,  prom- 
ise to  pay  Joel  Walker,  or  bearer,  five  hundred  dollars, 
value  received,  with  interest  from  date.  March  19th, 
1851."  (Signed)  J.  A.  Merriwether, 

Jas.  Griggs,  security. 

Credits  endorsed  of  $206  52,  paid  by  Adams,  adminis- 
trator of  Merriwether,  the  amount  decreed  to  be  paid  to 
this  note  from  the  assets  of  his  inttstate,— ^ated  October 
1st,  1858.  Also,  the  following:  *^Paid  by  James  Griggs 
the  sum  of  8501  14.  March  l6th,  1857.*'  These  credits 
were  in  the  handwriting  of  J.  Adams,  administrator. 
Defendant  also  read  in  evidence  from  the  exemplification 
introduced  by  plaintiff,  four  copy  notes,  filed  with  or  at- 
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tached  ad  exhibits,  all  dated  19th  March,  1851,  and  made 
by  Judge  Merriwether,  as  principal,  and  one  signed  by 
E.  Calloway,  as  security,  one  by  Thomas  Clopton,  one  by 
S.  Black,  and  one  by  James  Wrigth,  jr.,  as  sureties, 
amounting  in  the  aggregate  to  JllOO  00,  and  all  payable 
to  Joel  Walker,  or  bearer,  on  the  25th  December  next 
after  their  date,  and  closed :  counsel  went  to  the  jury, 
and  while  counsel  for  defendant  was  addressing  the  jury, 
plaintift's  counsel  interrupted  him,  and  read  in  evidence 
the  Act  of  the  General  Assembly,  showing  that  the  county 
of  Kinchafoonee  was  changed  to  the  name  of  Webster, 
and  the  county  site,  Mcintosh,  changed  to  Preston,  the 
25th  February,  1856;  the  object  being  to  show  that 
Griggs'  letter  to  Adams,  dated  10th  February,  1856,  at 
Preston,  was  really  written  10th  February,  1857. 

The  court  charged  the  jury,  who  retired  and  returned 
a  verdict  for  defendant ;  whereupon  plaintiff  moved  for  a 
new  trial,  upon  the  following  grounds,  viz : 

First.  Because  the  court  erred  in  ruling  out  part  of  the 
letter  written  by  defendant  to  Adams,  as  before  stated : 

Second.  Because  the  court  erred  in  charging  the  jury, 
as  requested  by  defendant's  counsel,  that  if  they  believed 
an  admission  or  promise  to  pay  the  note  sued  on  had  been 
made  under  an  offer  of,  or  with  a  view  to,  a  compromise, 
then  the  defendant  was  not  bound  thereby;  the  court, 
however,  addiug  that  a  letter  written  by  an  attorney,  in- 
forming the  maker  of  a  note  that  he  would  be  sued  if  it 
was  not  paid,  and  a  response  offering  to  paj  without  suit 
was  not  an  offer  or  proposition  to  compromise. 

Third.  Because  the  court  erred  in  charging  the  jury,  as 
requested  by  defendant's  counsel,  "  that  if  they  believed 
the  debt  sued  on  had  been  paid,  then  they  should  find  for  ^ 
the  defendant;"  the  court,  however,  adding,  "  if  you  can 
find  any  evidence  to  satisfy  you  that  it  has  been  paid : — ^if 
only  one  note  was  referred  to  and  one  was  paid,  then  they 
must  be  satisfied  that  it  was  the  note  sued  on  that  defend- 
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ant  promised  to  pay,  or  his  promise  was  fulfilled,  and 
they  should  find  for  defendant. 

Fourth.  Because  the  jury  found  contrary  to  the  charge 
of  the  court  in  this,  that  the  court  charged,  "that  if  they 
believed,  from  the  evidence,  that  the  letter  contained  an 
admission,  or  acknowledgment,  or  promise  to  pay  the 
Merriwether  notes,  it  was  a  promise  to  pay  all  the  Merri- 
wether  notes  upon  which  defendant  was  security ;  that 
the  admission,  acknowledgment  or  promise  must  be  clear 
and  unequivocal ;  but  if  the  particular  note  was  cleariy 
and  distinctly  referred  to,  it  was  suflicient ;  and  if  only 
one  note  was  referred  to,  and  one  was  paid,  then  they 
must  be  satisfied  that  it  was  the  note  sued  on  that  he 
promised  to  pay,  or  his  promise  was  fulfilled,  and  they 
ought  to  find  for  the  defendant.  And  if  they  believed 
that  the  letter  was  written  by  defendant,  in  response  to 
the  letter  of  Adams,  which  was  dated  6th  February,  1857, 
then  they  were  authorized  to  refer  to  Adams*  letter  to  aid 
them  in  ascertaining  the  meaning  of  defendant's. 

Fifth.  Because  the  verdict  was  contrary  to  law. 

Sixth.  Because  the  verdict  was  contrary  to  the  evi- 
dence, without  evidence,  and  against  the  weight  of  evi- 
dence. 

The  court  overruled  and  refused  the  motion  for  a  new' , 
trial  on  all  the  grounds  therein  taken  ;  whereupon  plain- 
tiflf  excepted,  and  assigned  said  refusal  as  error. 

Scarborough,  represented  by  B.  T.  Martin,  and  Clif- 
ford Anderson,  for  plaintiff  in  error. 

McCay  &  Hawkins,  contra. 

By  the  Court. — ^Benning,  J.,  delivering  the  opinion. 

Did  the  court  below  err  in  overruling  the  motion  for  a 
new  trial  ?    We  think  so. 
"We  think  that  the  first  ground  of  the  motion  was  a 
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good  ground.  The  sentence  that  was  excluded  from  the 
jury  was  needed  to  explain  the  two  sentences  next  follow- 
ing that  sentence.  The  sentence,  therefore,  was  admissi- 
ble to  explain  them,  if  it  was  not  admiijsible  for  any  other 
purpose.  Whether  it  was  admissible  for  the  purpose  of 
proving  the  contents  of  the  letter  to  which  it  refers,  is  a 
doubtful  question.  We  leave  the  quiestion  undecided; 
as,  by  the  next  trial,  plaintiff  can  have  the  original  let- 
ter, or,  proof  to  entitle  him  to  secondary  evidence  of  its 
contents. 

It  is  true,  that  there  was  no  evidence  to  authorize  the 
charge  mentioned  in  the  second  ground,  but,  then,  the 
court,  in  the  charge  itself,  as  good  as  told  the  jury  so.  la 
strictness,  however,  the  charge  ought  not  to  have  been 
given. 

We  rather  think  the  same  thing  true  of  the  first  part 
of  the  charge  contained  in  the  third  ground.  The  evi- 
dence is  hardly  sufficient  to  warrant  a  finding  that  the 
note  had  been  paid  off. 

The  latter  part  of  this  charge  was,  we  think,  authorized 
by  the  evidence.  It  is  not  certain,  from  the  evidence, 
(Griggs'  letter,)  that  Griggs'  promise  related  to  the  note 
sued  on.  Light,  it  is  probable,  would  be  thrown  on  this 
part  of  the  case,  if  all  of  the  demands  of  every  kind,  held 
by  Walker  against  Griggs,  should  be  put  in  evidence. 

The  other  grounds  turn  on  the  import  and  value  of  the 
evidence.  As  a  new  trial  will  be  granted  without  them, 
it  is  best  not  to  decide  them. 

New  trial  granted. 
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BETHUNE  vs.  HUGHES,  Marshal,  kc. 

A  grant  to  establish  and  keep  up  a  market,  does  not  of  itself  implj  the 
power  to  exclude  all  persons  from  selling  elsewhere  marketable  ar. 
tides  within  market  hours. 

Habeas  Corpus,  in  Muscogee  Superior  Court.  Decision 
by  Judge  Worrill,  at  May  Term,  1859. 

This  was  an  application  by  plaintiff  in  error,  to  be  dis- 
charged from  an  alleged  illegal  imprisonment  to  which  he 
was  subjected,  under,  and  by  virtue  of,  a  warrant  issued 
by  the  city  council  of  Columbus,  for  a  violation  of  one  of 
the  market  ordinances  of  said  city. 

At  the  hearing  before  Judge  Worrill,  in  addition  to 
the  return  of  the  marshal,  it  appeared  that  the  following 
were  the  market  ordinances,  for  the  violation  of  which, 
Bethune  was  fined  and  arrested,  viz: 

"  That  no  person  shall  contract  for  or  vend  any  articles 
"or  provisions  usually  vended  in  market  before  the  mar- 
"ket  opens,  nor  at  any  place  within  the  limits  of  this  city, 
"  during  market  hours,  except  at  the  market  house.  Any 
"  person  violating  this  provision,  either  as  vendor  or  sell- 
"er,  shall  pay  a  fine  not  exceeding  twenty  dollars." 

"  That  nothing,  whatever,  either  meats,  fruits,  or  any 
"vegetables,  shall  be  delivered  at  any  place  save  the 
"market  house,  during  market  hours,  to-wit:  till  12 
"  o'clock  M.  And  the  marshal  and  police  be  instructed 
"  to  arrest  all  parties  who  do  it ;  and  that,  upon  convic- 
"  tion,  such  parties  shall  pay  a  fine  of  not  less  than  five 
"dollars  nor  more  than  ten  dollars." 

The  following  is  the  section  of  the  act,  passed  in  De- 
cember, 1858,  authorizing  the  establishment  of  a  market 
in  the  city  of  Columbus : 
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"  Sec.  he.  Be  it  further  enacted^  That  the  mayor  and 
<*  council  of  the  city  of  Columbus  shall  have  the  power  to 
<^  establish  and  keep  up  one  or  more  public  markets  in 
"  said  city,  for  the  sale  of  poultry,  eggs,  butter,  milk,  fresh 
^^  meats,  and  vegetables  of  any  kind,  and  all  other  such 
**  articles  as  are  usually  vended  at  a  city  public  market ; 
"  and  shall  govern  the  same  by  such  rules  and  regula- 
^'  tions  as  said  mayor  and  council  shall  deem  necessary 
"and  proper;  and  may  prescribe  and  enforce  fines  and 
"  penalties  for  a  violation  of  market  laws  and  regulations : 
^^Providedj  however j  That  said  mayor  and  council  may 
"  grant  private  licenses  for  the  sale  of  marketable  articles, 
"or  any  of  them,  at  a  place  or  places  in  said  city,  other 
"  than  the  public  market,  upon  such  terms,  regulations 
"and  control  as  the  said  mayor  and  council  may  adopt." 

After  argument.  Judge  Worrill  refused  to  discharge 
petitioner,  who,  thereupon,  excepted,  and  assigns   error. 

Jambs  N.  Bethune,  in  propria  personuj  and  B.  Y.  Mar- 
tin, for  plaintiff  in  error. 

John  Peabody,  contra. 

J5y  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

The  only  question  which  we  propose  to  consider  and 
decide  is :  did  the  mayor  and  council  of  the  city  of  Co- 
lumbus have  the  power  to  pass  an  ordinance  making  it 
penal,  to  sell  such  articles  as  are  usually  vended  at  a  public 
city  market,  at  any  other  place  (within  certain  hours)  than 
at  the  market  ? 

By  the  3rd  section  of  the  act  of  1858,  it  is  declared  that 
"  the  mayor  and  council  of  the  city  of  Columbus  shall 
"  have  the  power  to  establish  and  keep  up  one  or  more 
**  public  markets  in  said  city  for  the  sale  of  poultry,  eggs, 
"butter,  milk,  fresh  meats  and  vegetables  of  any  kind; 
"  and  all  other  such  articles  as  are  usually  vended  at  the 
86 
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*•  city  public  market,  and  shall  gpvern  the  same  as  each 
"mayor  and  council  shall  deem  necessary  and  proper; 
"and  may  prescribe  and  enforce  fines  and  penalties  for  a 
"  violation  of  market  laws  and  regulations :  Provided^  how- 
"erer,  That  said  mayor  and  council  may  grant  private  li- 
"  censes  for  the  sale  of  marketable  articles,  or  anjf  of 
"them,  at  a  place  or  places  in  said  city,  other  than  the 
"public  market  upon  such  terms,  regulations  and  control 
"as  the  said  mayor  ^nd  council  may  adopt."— (Pamphlet 
Acts  of  1858,  page  128.) 

It  will  be  seen  that  the  act  contains  only  a  broad  grant 
"  to  establish  and  keep  up  a  market "  or  markets  at  one  or 
more  public  places  in  the  city.  It  confers  no  power  to 
prohibibit  the  sale  of  marketable  articles  elsewhere  than 
at  the  market  place. 

Now  it  is  laid  down  expressly  in  Grant  on  Corpora- 
tions (top  page  185,  marginal  176,)  and  in  Mayor  of  Ma- 
celsfieldvs.  Chapman^  (12  M.  &  W.,  18,)  that  the  grant  of  a 
market  does  not  of  itself  imply  the  power  to  exclude  all 
persons  from  selling  elsewhere  marketable  articles  within 
market  hours.  And  we  find  no  power  contravening  this, 
Mr.  Grant  adds,  that  "  it  may  be  taken  for  law  that  the 
King  himself  could  not,  at  the  present  day,  convey  the 
right  to  enforce  so  great  a  restriction  upon  trade." — i^id,) 
Perhaps  Parliament,  in  its  omnipotence,  might.  Wheth- 
er our  Republican  Legislature  has  this  power,  it  is  unne- 
cessary to  decide.  It  is  enough  to  know  that  they  have 
not  undertaken  to  exercise  it  in  the  present  case. 

And  they  will  hesitate  long  before  they  will  knowingly 
compel  decent  poor  women  and  boys  to  attend  at  the 
market  place,  to  mingle  with  the  rabble  that  often  assem- 
ble there  in  order  to  sell  a  few  pounds  of  butter,  or  a  few 
vegetables — before  they  will  coerce  poor  men  who  bring  in 
poultry  and  eggs  on  their  load  of  wood  to  wait  for  hours 
before  they  can  return  to  their  labors,  remaining  around 
the  market  exposed  to  the  weather ;  or,  indeed,  before 
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they  will  restrict  any  person,  in  this  land  of  liberty,  from 
selling .  his  cotton,  corn,  wheat,  beef,  pork,  chickens,  or 
anything  else,  when  he  pleases,  where  he.  pleases,  and  to 
whomsoever  he  pleases. 

After  the  judgment  of  the  court  was  pronounced  in 
this  case,  my  attention  was  called  to  the  proviso  in  the 
statute,  authorising  the  mayor  and  council  to  grant  pri- 
vate licenses  for  the  sale  of  marketable  articles  at  places 
in  said  city  other  than  the  public  market.  It  was  sup- 
posed that  the  power  was  deducible  by  necessary  implica- 
tion from  those  words.  This  clause  did  not  escape  obser- 
vation. It  does  not,  it  will  be  presumed,  authorize  a 
license  to  sell  generally  over  the  city,  but  at  a  particular 
place  or  places,  other  than  at  the  market  house ;  and, 
therefore,  does  not,  by  implication,  authorise  a  general 
prohibition^  such  as  that  contained  in  the  ordinance.  A 
power  like  that  under  consideration,  should  not  depend 
upon  doubtful  implication.  One  which  it  is  exceedingly 
questionable  whether  the  Legislature  itself  can  exercise  or 
delegate  to  others. 

Again,  it  is  insisted,  that  as  the  power  is  given  not  only 
to  establish  but  to  keep  up  a  market ;  and  as  this  cannot  be 
done  but  by  prohibiting  sales  elsewhere,  the  power  to  do 
this  is  necessarily  included  in  the  grant,  as  indispensable 
to  its  exercise.  Even  this  result  would  not  justify  the 
assumption  of  power  not  delegated.  The  most  that  could 
be  said  would  be  that  the  grant  would  prove  unavailable. 
But  it  is  not  true  in  point  of  fact.  And  here  lies  the  fun- 
damental error  of  this  whole  doctrine.  A  market  may  be 
established  in  such  a  way  as  to  induce  most  persons  who 
vend  articles  to  go  there  for  that  purpose.  It  possesses 
inherent  advantages  over  other  places.  Property  sold  in 
market  is  attended  with  certain  incidents  which  do  not 
attach  to  private  sales.  Besides,  stalls  and  other  conve- 
niences might  be  furnished  without  expense  to  the  pro- 
ducer.   Even  bounties  and  premiums  may  be  awarded, 
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BO  as  to  encourage  both  the  quantity  and  good  quality  of 
the  articles  vended  at  the  market.  Individuals  are  com- 
pelled to  hold  out  inducements  to  secure  trade;  why 
should  not  communities  be  required  to  do  the  same. 
Private  persons  coax  trade  to  their  doors;  whereas  muni- 
cipal corporations  force  it  to  their  market  places  by  penal 
enactments,  levying  a  tax  at  the  same  time  upon  the  pro- 
ducer, to  supply  their  treasury  with  revenue.  Let  the 
burden  fall,  where  it  ought  to  fall,  upon  the  consumer. 
In  short,  let  any  thing  and  every  thing  be  done,  rather 
than  restrict  commerce,  rather  than  force  and  imprison 
trades-people,  to  coerce  them  to  submit  to  all  kinds  of 
discomfort  and  inconvenience,  not  to  say  loss,  to  gratify 
the  selfishness,  or  avarice,  or  convenience  of  a  favored 
few;  to  be  taxed  to  support  the  pomp  and  parade  of  a  few 
municipal  lords. 

The  best  feeling  formerly  subsisted  in  our  country' 
towns  between  the  consumer  and  producer;  they  were 
mutually  respectful  and  friendly;  the  country  people  fre- 
quently contracting  with  the  citizen  consumer  for  weekly 
or  even  winter  or  summer,  or  yearly  supplies  of  certain 
edibles.  Weights  and  measures  were  satisfactory,  and 
prices  remunerating.  The  wives,  daughters  and  boys  of 
the  small  farmer  were  treated  with  the  civility  due  to 
their  sex  and  condition.  But  how  changed  under  these 
anti- free-trade  regulations.  No  wonder  that  irritation  has 
taken  the  place  of  good  feeling ! 

A  convention  of  the  people,  called  by  the  people,  I 
would  most  respectfully  suggest,  is  imperiously  needed  to 
impose  additional  restraints  upon  the  powers  of  the  Leg- 
islature, now  more  unlimited,  in  the  opinion  of  some  of 
our  ablest  jurists,  than  those  of  the  British  Parliament. 
Our  honest,  simple-hearted,  ancestors  supposed  that  when 
they  had  guaranteed  trial  by  jury,  freedom  of  the  press 
and  of  religious  worship,  no  more  was  needed.  Our  State 
Constitution  contains  fewer  safe-guards,  perhaps,  than  anj' 
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Other  in  the  Union.  The  new  States  are  far  ahead  of 
this,  and  most  of  the  old  States,  in  this  respect.  But 
times  have  changed.  And  well  as  our  system  has  worked 
in  days  past,  a  Bill  of  Rights  is  demanded.  The  great 
fundamental  principles  of  human  rights  should  be  put 
beyond  the  reach  and  control  even  of  constitutional  change 
by  the  Legislature,  Let  the  sovereign  people  convene, 
and  say  to  the  law-making  power:  thus  far  shalt  thou  go 
and  no  further. 

Excessive  legislation — the  vice  of  all  free  governments — 
is,  perhaps,  the  fault  of  the  State.  Through  haste,  inad- 
vertence, and  other  causes,  case  legislation  and  class  leg- 
islation is  to  bo  found  frequently  upon  our  statute  book. 
Something  should  be  done  to  arrest  this  evil.  The  dear- 
est rights  of  the  people  are  jeopardized. 

A  peaceable  citizen,  who  discharges  punctually  all  his 
public  duties,  and  respects  scrupulously  the  rights  of 
others,  should  be  left  free  and  untrammeled  as  the  air  he 
l)reathes,  in  the  pursuit  of  his  business  and  happiness. 
Fetters  are  equally  galling,  whether  imposed  by  one  man 
or  by  a  community ;  and  I  am  not  ashamed  to  confess 
that  the  best  sympathies  of  my  heart  are,  and  always  will 
be,  interested  for  one  who  is,  or  may  be,  incarcerated,  be- 
cause, in  the  proud  consciousness  of  a  freeman,  he  claims 
tlie  right  to  offer  for  sale,  at  any  hour  of  the  day,  on  the 
liighway,  or  in  the  street^,  as  interest  or  inclination  may 
prompt  him,  any  commodity  he  may  possess,  the  traffic 
in  which  is  not  forbidden  by  the  laws  of  the  land. 

Judgment  reversed. 
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BLUE,  ADM'S,  ET  AL.,  V8.  SHEPPARD,  BT  AL. 

Security  upon  a  ne  exeat  bond,  when  sued  thereon,  cannot  object  to 
the  sufficieucy  of  the  affidavit  upon  which  the  bill  was  sanctioned. 

Debt  on  ne  exeat  bond,  in  Schley  Superior  Court  De- 
ciBion  by  Judge  Worrill,  at  April  Term,  1859. 

This  was  an  action  of  debt  brought  by  Simeon  Blue, 
administrator  of  Margaret  Dowd,  deceased,  and  others, 
against  Samuel  Sheppard,  and  Jeremiah  Wyche,  and  Mary 
J.  Tomlin,  on  £^  ne  exeat  bond,  executed  by  Sheppard,  as 
principal,  and  Wyche  and  Tomlin,  as  sureties. 

The  facts  of  this  case  are,  that  Blue  and  others,  heirs- 
at-law  of  Benton  W.  Dowd,  deceased,  filed  their  bill 
against  Samuel  Sheppard,  administrator  of  said  Dowd, 
for  an  account  and  settlement  of  the  estate  of  said  intes- 
tate. Pending  this  bill,  complainants  filed  a  supplemental 
bill,  alleging  that  Sheppard  was  about  to  remove,  with  all 
his  property,  beyond  the  limits  of  the  State,  and  praying 
for  a  writ  of  ne  exeaty  to  retain  defendant,  under  a  suffi- 
cient penalty,  from  going  or  removing  beyond  the  juris- 
diction of  the  court.  This  bill  was  sanctioned,  and  a 
writ  of  716  exeat  issued,  by  virtue  of  which  defendant  was 
arrested,  and  entered  into  bond,  with  Jeremiah  Wyche 
and  Mary  J.  Tomlin  sureties,  in  the  penalty  of  six  thous- 
and dollars,  conditioned  that  if  Sheppard  should  well  and 
truly  satisfy  and  pay  the  eventual  condemnation  in  said 
equity  case,  then  said  bond  to  be  void,  otherwise,  to  re- 
main in  full  force.  The  equity  cause  proceeded,  and  com- 
plainants had  a  verdict  for  six  hundred  and  eighteen  dollars 
against  Sheppard,  upon  which  judgment  was  entered,  and 
execution  issued,  and  the  sheriff  returned  '^  no  property 
to  be  found  upon  which  to  levy  this  jL  fa,;''  whereupon^ 
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plaintiffs  instituted  this  suit  upon  said  ne  exeat  bond.  At 
the  trial,  plaintifis  offered  and  read  the  bond  in  evidence. 
They  then  tendered  in  evidence  the  records  of  the  equity 
cause,  containing  the  original  bill,  supplemental  bill,  writ 
of  ne  exeatj  verdict,  judgment,  &c.  Defendants'  counsel 
objected  to  their  introduction  as  evidence,  on  the  ground 
that  the  affidavit  to  the  supplemental  bill  praying  for  the 
ne  exeat  was  not  sufficient  in  law  to  authorize  the  granting 
and  issuing  of  said  writ.  The  court  sustained  the  objec- 
iXon  and  excluded  the  evidence,  and  plaintiffs  having  no 
further  testimony,  the  court,  upon  motion  of  defendants' 
counsel,  ordered  a  non-suit.  To  which  rulings  and  decis- 
ion, counsel  for  plaiutiffi  excepted,  and  assign  the  same 
as  error. 

Blandford  &  Crawford,  and  E.  W.  Miller,  and  Stubbs 
&  Hill,  for  plaintiffs  in  error. 

Elam  &  Ouvbr,  contra. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

It  is  true  this  court  has  held  that  in  cases  of  7i6  exeat  the 
affidavit  should  be  positive  as  to  the  intention  or  threats 
of  the  debtor  to  go  beyond  the  jurisdiction  of  the  court. 
The  facts  stated  in  the  supplemental  bill  are  charged  as 
coming  within  the  knowledge  of  the  complainant,  and 
we  are  not  prepared  to  hold  that  the  verification  made 
under  these  circumstances  is  not  sufficient. 

But  concede  that  the  affidavit  taken  in  connection  with 
tlie  allegations  in  the  bill,  is  not  sufficient :  does  not  the 
objection  come  too  late  ?  The  bill  was  demurred  to  on 
the  ground  that  it  did  not  aver  that  the  securities,  upon 
the  administration  bond,  were  insolvent ;  and  upon  no 
other  ground.  Is  it  allowable  to  cut  up  a  case  in  this 
way  ?  and  at  this  distant  day  to  object  to  the  sufficiency 
of  the  affidavit — an  objection  which,  if  good  at  all,  might 
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have  been  taken  advantage  of  by  the  demurrer?  We 
think  not.  Had  the  objection  been  made  at  the  proper 
time,  and  sustained,  the  proceeding  could  have  been 
amended  while  Sheppard  was  in  the  State.  It  comes  too 
late. 

It  is  said  that  this  is  the  first  time  the  securities  to  the 
ne  exeat  bond  could  be  heard.  Not  so.  Thej  act  in  pri- 
vity with  their  principal,  and  must  abide  by  the  conse- 
quences. Securities  on  the  appeal  might  just  as  well  claim 
the  right  to  contest  a  judgment  rendered  against  their  priu-* 
cipal  when  they  are  sought  to  be  made  chargeable  with  the 
recovery.  They  undertake  for  their  principal  in  view  of 
such  liability;  and  they  must  abide  the  consequences 
whether  they  result  from  the  neglect  or  misconduct  of 
their  principal.  They  are  entitled  at  every  stage  of  the 
proceeding  by  which  they  may  be  ultimately  bound  to  be 
heard  through  their  principal.  It  is  their  folly  if  they 
fail  10  avail  themselves  of  this  privilege. 

Judgment  reversed. 


WILKERSON  vs.  WOOTTEN. 

Co-oxecutors  have  all,  a  joint  and  entire  authority,  over  the  assets, 
and  the  acts  of  any  one  of  them  are  deemed  the  acts  of  all. 

Complaint,'  in  Lee  Superior  Court,  and  Nonsuit,  by 
Judge  All^n,  March  Term,  1859. 

This  was  an  action  on  the  following  contract  brought 
against  Wootten,  administrator  de  bonis  noUj  with  the  will 
annexed,  of  Enoch  Johns,  deceased.    To-wit: 

*'  I  agree  and  hereby  contract  to  employ  James  W. 
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Wilkerson  to  oversee  on  the  plantation  of  Enoch  Johns, 
deceased,  for  the  year  1857,  and  in  consideration  of  his 
services  as  such,  I  gromise  to  pay  said  Wilkerson,  at  the 
expiration  of  the  year,  two  hundred  and  fifty  dollars  in 
money,  and  the  amount  of  cottoti  that  ten  acres  of  good 
land  will  bring. 

(Signed)  ELIZABETH  D.  JOHNS, 

as  Ex.  of  Enoch  Johns,  deceased. 
Witness :  John  Spence,  John  F.  Cook. 
Nov.  10,  1856. 

• 
It  appeared  that  Thos.  H.  Moody  and  David  J.  Johns 
were  also  acting  and  qualified  executors  of  testator  when 
said  contract  was  made  by  Mrs.  Johns,  their  co-executrix. 
That  the  will  of  Enoch  Johns  directed  and  required  the 
executors  to  keep  his  estate  together,*and  work  the  plan- 
tation for  the  benefit  of  the  legatees.  That  Mrs.  Johns 
resided  on  the  plantation.  That  about  the  1st  February, 
1857,  under  a  bill  filed,  a  receiver  was  appointed,  who 
took  charge  of  the  estate,  including  the  plantation,  and 
discharged  Wilkerson  and  employed  another  person  to 
oversee.  Plaintiff  insisted,  at  the  time,  upon  his  right 
under  the  contract,  to  remain,  but  the  receiver  would  not 
permit  him  to  do  so.  Plaintiff'  proved  what  was  the  value, 
of  the  cotton  that  ten  acres  of  good  laud  would  yield,  and 
closed. 

Defendant  moved  for  a  nonsuit  on  the  ground  that  one 
executor,  where  there  are  several  acting  and  qualified, 
cannot  make  a  contract  to  bind  the  estate.  The  Court 
sustained  the  motion,  and  ordered  a  nonsuit,  and  plain- 
tiff excepted. 

Fred.  H.  WEbT,  for  plaintift'  in  error. 
Wakben  &  Floyd,  and  Vason,  contra. 
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Was  the  Court  right  in  granting  the  nonsuit  ? 

The  ground  on  which  the  Court  went,  was,  that  "  one 
executor,  where  there  are  several,  cannot  make  a  con- 
tract binding  upon  testator's  estate."  Is  this  ^Dundtrne 
in  law.  We  think  not.  It  is  laid  down  by  Williams,  in 
his  treatise  on  executors,  that  co-executors  "have  all  a 
joint  and  entire  authority  over  the  whole  property ;"  and 
that  "  the  acts  of  any  one  of  them  are  deemed  to  be  the 
acts  of  all."  (2  Williams'  Ex'rs,  688.)  In  these  proposi- 
tions he  is  well  supported  by  authority ;  and  we  think 
that  the  propositions  taken  generally  are  true.     8  Ga.  388. 

We  see  nothing  special  in  this  case  to  make  the  case 
an  exception  to  the  law  expressed  in  the  propositions. 
The  executors  had  the  power  to  employ  an  overseer, 
Mrs.  Johns  was  one  of  them ;  she  therefore,  had,  by  her- 
self, that  power. 

We  think,  then,  that  the  ground  on  which  the  nonsuit 
was  put  was  not  a  sound  one. 

It  was  scarcely  insisted  that  it  was ;  but  it  was  insisted 
that  there  was  another  ground  on  which  the  nonsuit 
might  be  supported  ;  and  that  was  that  the  overseer  had 
been  discharged  by  the  person  who  had  been  appointed 
"  receiver"  of  the  estate,  and  who  has,  as  receiver,  taken 
charge  of  the  estate ;  the  argument  being,  that  the  ap- 
pointment of  the  receiver  deprived  the  executors  of  the 
power  of  fulfiling  their  contract,  and  the  appointment 
being  lawful  and  binding  on  them,  they  ought  to  be  held 
excused  for  not  fulfiling  the  contract.  This  raises  a  very 
important  question,  and  one  which  was  not  made  in  the 
Court  below,  or  much  discussed  in  this  Court.  We, 
therefore,  prefer  not  to  decide  it,  if  we  can  avoid  doing 
so,  and  we  can  avoid  doing  so,  for  even  if  we  grant  the 
position  to  be  true,  yet  it  was  not  sufficient  to  authorize 
a  nonsuit,  as  the  overseer  had  performed  some  service 
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under  the  contract,  and  therefore,  was  entitled  to  recover 
at  least  as  much  as  that  was  worth.  The  executors  do 
not  plead  a  want  of  assets. 

Judgment  reversed. 


MEREDITH  AND  WIFE  vs.  HUGHES. 

• 

A  husband  Is  called  upon  to  testify  on  an  issue  of  devisavit  vel  non, 
where  his  wife  takes  an  interest  under  the  will  if  established  by 
law,  upon  which  his  marital  rights  would  attach ;  he  by  deed  conveys 
the  whole  interest  in  trust  for  the  sole  and  separate  use  of  his  wife 
and  children ;  subsequently  the  wife  relinquishes  to  her  children. 
Held,  That  the  wife  had  the  right  to  execute  the  conveyance,  and 
that  the  husband  was  thereby  qualified  to  swear  as  a  witness  in 
the  case.  And  further,  that  the  wife  being  no  party  to  the  case, 
and  her  interest  being  determined,  it  did  not  violate  the  rule  which 
forbids  husbands  and  wives  from  testifying  for  or  against  each 
other. 

Caveat  to  will,  in  Twiggs  Superior  Court.  Tried  be- 
fore Judge  Lamar,  March  Term,  1869. 

This  was  an  appeal  from  the  Ordinary,  in  the  matter  of 
propounding  for  probate  the  last  will  and  testament  of 
John  W.  Allen,  deceased,  late  of  the  county  of  Twiggs. 
Wyatt  Meredith  and  wife,  who  was  the  sister  of  decedent, 
filed  their  caveat  to  the  probate  of  said  will. 

Upon  the  trial,  propounder  Daniel  Q.  Hughes  proved 
the  due  execution  of  the  will  by  the  subscribing  witnesses, 
and  read  in  evidence  the  same.  He  then  offered  and  read 
in  evidence  the  renunciation  of  James  R.  Combs,  as  one 
of  the  executors  of  said  will ;  also  his  relinquishment  of 
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his  trusteeship  in  and  under  said  will,  for  the  children 
of  Theophilus  B.  Booth,  and  the  order  of  the  Judge  ap- 
pointing Frank  Scarborough  trustee  in  his  place,  and 
Scarborough's  acceptance  of  the  trust ;  and  also  the  relin- 
quishment of  Combs  to  his  wife  and  children  of  all  right, 
title  and  interest  in  and  under  said  will. 

Propounder  then  offered  Combs  as  a  witness.  Cavea- 
tors objected  on  the  ground  that  he  was  incompetent,  be- 
ing called  to  support  a  will  under  which  his  wife  took  a 
legacy.  After  argument,  but  before  the  decision  of  -the 
Court  was  pronounced  on  the  objection,  the  witness  was 
withdrawn. 

Propounder  then  offered  in  evidence  a  release  from 
Combs  to  his  wife  and  children,  and  at  the  same  time,  a 
relinquishment  under  seal,  from  Mrs.  Combs  to  her  chil- 
dren, all  of  whom  were  minors,  of  all  her  interest  in  and 
under  the  will.  • 

To  the  introduction  of  which,  caveators  objected. 

1.  Because  said  relinquishment  was  without  considera- 
tion, and  therefore  void. 

2.  Because  being  under  coverture,  Mrs.  Combs  could 
not  make  a  valid  relinquishment  to  her  children. 

3.  Because  by  the  paper,  propounded  as  the  will  of 
John  W.  Allen,  an  estate  is  left  to  Miss  Mary  Booth  for 
life,  and  at  her  death,  without  children,  to  her  brothers 
and  sisters,  of  whom  Mrs.  Combs  is  one  ;  that  said  Mary 
Booth  has  died,  and  Mrs.  Combs*  share  or  interest  in  re- 
mainder has  vested  in  her  husband,  subject  to  her  equity, 
and  that  she  cannot  convey,  assign  or  relinquish  that 
equity. 

4.  Because  if  Mrs.  Combs  can  release  or  assign  her  in- 
terest, such  release  or  assignment  would  not  render  her 
husband  a  competent  witness,  such  release  passing  no 
right  or  interest  to  her  children  until  the  will  is  estab- 
lished, and  the  rule  of  law  eiccluding  the  husband,  still 
existing  in  all  its  force. 
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The  Court  overruled  the  objection,  and  the  releases  and 
assignments  were  admitted  and  read  to  the  jury,  and  coun- 
sel for  caveators  excepted.  Caveators  also  excepted  to 
the  reading  of  said  releases  to  the  jury,  on  the  ground 
that  they  were  matters  only  for  the  consideration  and  de- 
cision of  the  Court  upon  the  question  of  the  competency 
of  Combs  as  a  witness  upon  the  issue  of  devisavit  vel  noru 

Propounders  then  withdrew  the  record,  before  offered 
and  received  in  evidence,  appointing  Frank  Scarborough 
trustee,  and  Combs*  release  to  Scarborough,  and  again 
tendered  Combs  as  a  witness.  Caveators  again  objected 
on  the  grounds  before  taken  and  stated. 

The  Court  overruled  the  objection,  and  caveators  ex- 
cepted. Combs  was  then  sworn  and  examined  on  the 
part  of  propounder,  after  which,  and  after  reading  the  de- 
positions of  several  other  witnesses,  propounder  closed. 

Caveators  introduced  no  evidence,  but  requested  the 
Court  to  charge  the  jury,  "that  where  the  disposition  of 
his  property  by  the  testator  is  not  consonant  to  his  natu- 
ral affections  for  his  relations,  and  where  it  is  obtained 
by  parties  materially  interested  and  under  circumstances 
which  placed  decedent  under  the  power,  control  and  influ- 
ence of  such  parties,  the  absence  of  his  near  relations  at 
the  time  the  will  was  executed,  there  being  no  apparent 
necessity  for  haste,  and  their  presence  being  of  easy  pro- 
curement, the  will  being  written  by  a  party  taking  a  very 
large  benefit  under  it,  and  in  the  presence  only  of  the  tes- 
tator and  another  party  taking  the  next  greatest  interest 
under  it,  are  circumstances  which  the  jury  may  consider, 
in  connection  with  the  neglect  of  the  claims  of  relations, 
and  an  unaccountable  benefaction  in  favor  of  mere  stran- 
gers, as  affording  a  presumption  of  fraud  or  circumven- 
tion in  the  procurement  of  the  will,  which  is  to  be  rebut- 
ted only  by  clear  and  direct  proof  of  circumstances  afford- 
ing a  contrary  presumption :" 

Which  charge  the  Court  gave  as  requested. 
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Thejury  found  for  the  will,  except  the  10th  and  11th 
clauses  thereof,  which  they  found  to  he  void  under  the 
Acts  of  the  General  Assembly  prohibiting  the  manamis- 
fiion  of  slaves. 

Whereupon  counsel  for  caveators  tendered  their  bill  of 
exceptions,  assigning  as  error  the  rulings  and  decisions 
before  stated  and  excepted  to. 

C.  B.  CoiiB,  E.  A.  &  J.  A.  KiSBBT,  and  Rocxwbll,  Kkn- 
NAN  &  Caldwell,  for  plaintiffs  in  error. 

J.  L.  Harris,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

If  J..  R.  Combs  was  a  competent  witness  in  this 
case,  it  is  conceded  that  the  will  of  John  W.  Allen,  de- 
ceased, is  sufficiently  proven.  Was  his  testimony  admis- 
sible ?  The  answer  to  this  question  depends  upon  the 
sufficiency  of  the  releases  executed  by  Combs*  wife,  in  or- 
der to  qualify  him  to  testify. 

The  points  ingeniously  made  and  ably  discussed  by 
counsel,  upon  this  branch  of  the  case,  are  delicate  and 
somewhat  perplexed.  Still  after  a  full  and  somewhat 
careful  examination  of  all  the  authorities  cited,  and  oth- 
ers at  our  command,  we  feel  constrained  to  let  in  the  tes- 
timony of  this  witness. 

It  is  not  disputed  but  that  Combs  had  the  right  to  re- 
linquish his  interest  under  the  will  to  his .  wife  and  chil- 
dren, but  the  power  of  Mrs.  Combs  to  convey  to  her  chil- 
dren all  of  her  interest  under  the  will  of  the  testator,  aud 
under  the  release  executed  by  her  husband,  so  as  to  qual- 
ify him  to  testify  in  the  case,  is  strenuously  combatted. 
Without  examining  separately  the  four  objections  made 
and  argued  against  the  right  of  the  wife  to  make  the  relin- 
quishment which  she  did,  we  would  state,   as  the  judg- 
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ment  of  the  Court,  that  she  had  the  right  tp  release  to 
her  children  all  the  interest  which  she  acquired,  whether 
vested  or  reversionary.  And  in  support  of  this  opinion,  we 
refer  to  Clancey  on  Hushand  and  wife,  2d  American  from 
the  last  London  edition,  from  page  812  to  the  end  of  the 
chapter,  where  this  whole  doctrine  and  the  cases  upon 
which  it  is  founded,  are  fully  considered. 

It  will  be  found  that  it  is  only  when  dealing  with  her 
husband  that  a  court  of  equity  will  see  to  it,  by  examina- 
tion or  otherwise,  that  the  wife  acts  as  a  free  agent. 
There  is  and  can  be  no  such  necessity  for  interfering, 
when  executing  a  conveyance  to  her  children. 

As  to  the  impolicy  of  allowing  husband  and  wife  to 
testify  for  or  against  each  other,  while  we  fully  recognize 
the  rule,  although  it  be  "a  creature  of  judicial  parentage" 
and  not  of  "positive  law,"  still  we  cannot  see  its  applica- 
bility in  the  present  case.  The  wife's  interest,  whether 
under  the  will  of  John  W.  Allen,  as  a  child  of  Booth,  or 
as  heir  or  distributee  of  her  deceased  sister,  Mary  Booth, 
had  ceased  before  her  husband  was  called  upon  to  testify. 
Nor  does  his  testimony  relate  back  to  any  past  act  or  dec- 
laration of  hers.  The  issue  is  devisavit  vel  non  as  to  John 
W.  Allen's  will,  and  we  must  think  the  principle  invok- 
ed is  wholly  foreign  to  the  question  to  be  tried  ;  and  to 
which  the  husband  was  called  as  a  witness.  The  wife's 
intesest  was  but  prospective  at  best ;  and  she  had  ceased 
to  be  a  party  even  in  interest,  as  to  that. 

What  conjugal  confidence  would  be  violated,  what  mat- 
rimonial endearments  impaired  by  the  allowance  of  the 
proofs  ?  We  again  confess  our  inability  to  appreciate  the 
force  of  the  reasoning  upon  which  this  exception  is  found- 
ed. 

Judgment  affirmed. 
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SARAH  (A  SLAVE)  vs.  THE  STATE. 

1.  It  is  not  error  in  the  Court  to  allow  a  prisoner  in  a  capital  case,  to 
be  tried  by  a  jury  taken  from  the  grand  jury  list,  by  the  consent  of 
both  counsel  for  the  State  and  the  accused. 

2.  As  the  prisoner  may  waive  even  a  trial  itself,  and  be  capitally  pun- 
ished upon  his  own  confession  of  guilt,  li^  may  waive  every  minor 
right  or  privilege.  The  greater  includes  the  less,  or  the  whole  the 
parts. 

3.  The  confession  of  a  slave  freely  and  voluntarily  made  at  the  time 
•is  not  rendered  objectionable  because  punishment  had  been  inflict- 
ed at  some  previous  period,  to  compel  her  to  confess. 

4.  On  a  motion  fior  a  new  trial  on  the  ground  of  newly  discovered  tes- 
timony, the  fact  expected  to  be  proved,  should,  if  possible,  be  veri- 
fied, and  it  is  necessary  for  the  defendant  to  swear  that  the  evidence 
was  unknown  at  the  time  of  trial. 

5.  Notwithstanding  the  presiding  Judge  'may  betray  some  emotion 
on  the  trial  of  a  criminal  cause,  still  if  no  rule  of  law  is  violated,  a 
new  trial  will  not  on  that  account  be  granted. 

6.  Where  a  slight  mistake  occurs  in  taking  down  the  tcstLmony  which 
is  read  to  the  jury,  a  new  trial  will  not  be  granted  if  the  evidence, 
was  full  and  complete  otherwise,  as  to  the  guilt  of  the  accused. 

7.  The  Court  itself  may  take  down  the  testimony  in  a  criminal  case 
instead  of  having  it  done  by  an  amanuensis. 

8.  The  omission  of  the  Court  to  ask  the  prisoner  if  he  have  anything 
to  say  why  sentence  should  not  be  pronounced,  is  not  such  an  irreg- 
ularity as  will  entitle  the  accused  to  a  new  trial. 

9.  Where  the  law  confides  to  the  Court  the  discretion  to  inflict  the 
death  penalty  or  some  milder  punishment,  it  must  be  an  extreme 
case  to  induce  or  even  warrant  this  Court  in  interfering  with  the 
sentence. 

Indictment  for  an  attempt  to  poison,  in  Harris  Supe- 
rior Court.  Tried  before  Judge  Wobrill,  at  April  Terra, 
1869. 

Sarah,  a  negro  woman  slave,  the  property  of  Benjamin 
Williams,  was  indicted  for  feloniously,  unlawfully  and 
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maliciously  furnishing,  giving  and  administering  "a  cer- 
tain poison,  to-wit,  three  grains  of  strychnine  and  arsenic, 
knowing  them  to  be  deadly  poison,  to  one  John  Williams, 
with  intent  then  and  there,  him  the  said  John  Williams 
wilfully,  unlawfully,  feloniously  and  of  malice  afore- 
thought, then  and  there  to  poison,  kill  and  murder." 

The  defendant  pleaded  not  guilty,  and  the  following* is 
a  brief  of  the  evidence : 

Evidence  for  the  State. 

John  Williams  testified,  that  on  the  6th  October,  1858, 
he  ate  breakfast  at  the  house  of  Beiyamin  Williams,  his 
father,  with  the  family,  took  a  piece  of  meat,  tried  ham, 
on  his  plate  and  ate  it,  it  tasted  very  bitter,  his  father 
also  took  a  mouthful  and  said  it  was  poisoned ;  rose 
from  the  table  and  told  all  to  eat  no  more  of  it ;  wit- 
ness did  not  suppdse  it  was  so ;  by  this  time  had  taken 
a  cap  of  cofiee,  which  he  found  more  bitter  than  the 
meat ;  witness  rose  from  the  table  and  left ;  also  took 
a  mouthful  of  bread,  which  was  also  bitter ;  the  other 
members  of  the  family  complained  that  the  victuals  had 
a  bitter  taste,  two  were  made  sick ;  then  a  piece  of  bread, 
the  same  witness  ate  of,  was  given  to  a  dog,  piece  as  large 
as  his  fist,  and  before  the  dog  finished  eating  half  of  it  he 
died,  dropped  dead  in  his  tracks ;  immediately  after  eat- 
ing, witness  became  sick  at  the  stomach,  not  much  so ; 
there  was  a  burning  sensation,  felt  weakened  and  relaxed 
in  his  limbs,  so  much  so  that  he  could  not  stand  up,  and 
had  no  use  of  himself,  Sarah,  the  prisoner,  was  the  cook, 
cooked  the  breakfast  that  morning,  she  did  not  eat  any- 
thing; his  father  asked  asked  her  if  she  drew  water  that 
morning,  she  replied  she  did  not,  for  she  did  not  have 
time  to  do  it;  does  not  know  where  she  got  the  water, 
heard  her  say  she  got  the  water,  out  of  the  well  bucket, 
she  cooked  breakfast  with,  but  did  not  draw  it. 

William  Nelson  testified  that  he  being  informed  that 
37 
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Mr.  Williams'  family  was  poisoned,  went  over  and  found 
Doctor  Fonville  there,  who  had  ^ven  them  medicine,  all 
seemed  to  be  quite  sick ;  saw  the  dog  at  the  kitchen  door, 
dead;  the  doctor,  after  giving  the  medicine,  went  to 
where  Sarah,  the  prisoner  was,  and  beckoned  to  witness 
to  come  to  him ;  told  witness  she  had  confessed  that  she 
had  white  powders,  and  would  go  and  look  for  them ; 
went  with  them  to  the  gin  house  lot,  where  prisoner  took 
from  under  the  bottom  rail  of  the  fence,  a  paper  with 
white  powder  in  it.  The  doctor  opened  the  paper  and 
tasted  it,  showed.it  to  witness,  he  has  kept  it  ever  since, 
(produced  in  court,  and  swore  that  it  was  the  same  paper 
of  powders  that  prisoner  took  from  under  the  fence)  re- 
collects that  she  said  it  was  the  remainder  of  the  powders. 
Dr.  Hatchdl  testified  that  he  had  examined  the  powders 
produced  by  Mr.  Nelson  in  court;  heard  Williams  de- 
scribe his  symptoms,  thinks  they  were  produced  by 
strychnine,  thinks  the  powders  are  strychnine,  examined 
them  the  day  the  family  were  poisoned  ;  strychnine  is  a 
deadly  poison. 

James  G.  Smith  testified  that  about  7th  October  last, 
hearing  that  Williams'  family  were  poisoned,  he  went 
over  and  found  several  of  the  family  sick,  saw  the  dead 
dog;  did  not  hear  the  prisoner  confess  that  she  poisoned 
the  family ;  when  interrogated  whether  she  did  the  pois- 
oning, she  would  say  that  Howell  was  there  the  night 
before.  Witness  asked  her  what  part  of  the  breakfast 
was  poisoned,  she  replied  the  bread,  meat,  cofTee  and  all 
were  poisoned. 

Bjvidence  for  the  Defence. 

WiBiam  Howell  testified  that  he  was  at  the  hoaae  of 
Benjamin  Williams  the  night  before  his  &mily  were  poia- 
oned,  he  drew  a  backet  of  water  that  night  and  put 
strychnine  aad  ai^enic  in  it;  no  one  saw  him  do  it,  it 
was  about  one  or  two  o'clock  at  night ;  did  not  tell  Sarah 
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he  was  going  to  put  the  poison  in  the  backet.  He  had 
given  Sarah  poison  before  to  put  in  the  bucket,  but  she 
would  not  do  it ;  did  not  tell  her  he  was  going  to  put  the 
poison  in  the  bucket. 

Upon  this  testimony  and  under  the  charge  of  the  court, 
the  jury  found  the  defendant  guilty. 

Counsel  for  prisoner  moved  the  Court  for  a  new  trial 
on  the  following  grounds: 

First.  Because  the  Court  erred  in  allowing  said  slave 
to  be  tried  by  a  jury  taken  from  the  grand  jury  list,  not- 
withstanding counsel  for  prisoner  consented  thereto. 

Second.  Because  the  jury  after  being  out  sometime, 
were,  by  consent  of  the  Solicitor  General  and  counsel  for 
the  prisoner,  brought  into  court,  and  the  court,  both  coun- 
sel consenting,  read  over  the  testimony  as  taken  down  on 
the  trial. 

Third.  Because  the  witness  ITelson  stated  portions  of 
prisoner's  confessions  after  he  had  stated  that  he  had 
heard  that  she  had  been  whipped  that  morning  by  her 
master  for  the  offence,  counsel  for  prisoner  remarking  at 
the  time  that  at  the  proper  time  he  would  move  to  with- 
draw said  testimony  from  the  consideration  of  the  jury, 
but  did  not  make  the  motion. 

Fourth.  Because  of  newly  discovered  evidence,  which 
was  not  known  to  prisoner's  counsel  until  after  the  trial. 

Fifth.  Because  when  the  witness,  Nelson,  was  about  to 
state  what  Dr.  Fonville  said  when  he  examined  the  pow- 
ders, prisoner's  counsel  objected.  The  Solicitor  General 
replied  that  he  went  into  the  trial  under  the  impression 
that  Dr.  Fonville  was  in  court,  but  that  he  had  just  been 
informed  that  he  had  gone  home,  six  or  eight  miles  off. 

The  presiding  Judge  remarked  that  he  would  continue 
the  case  if  he  desired  it,  when  counsel  for  prisoner  con- 
seated  that  the  witness  might  state  what  Dr.  Fonville 
said,  remarking  that  he  would  admit  the  evidence  rather 
than  have  the  case  continued.    Whereupon  the  witness 
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stated  that  Dr.  Fonville  tasted  the  powders  and  said  that 
it  was  bitter,  and  handed  them  to  witness. 

Sixth.  Because  the  verdict  is  against  the  weight  of 
evidence. 

Seventh.  Because  the  sentence  pronounced  upon  the 
prisoner,  by  the  Court,  is  more  severe  than  authorized  by 
the  evidence. 

Eighth.  Because  after  the  witness  Howell  had  been  ex- 
amined and  confessed  that  he  put  the  poison  in  the  well 
bucket,  the  court  suspended  the  proceedings,  and  in  the 
presence  of  the  jury,  sentenced  witness  for  the  crime  *'of 
attempting  to  procure  a  negro  to  commit  the  crime  of 
poisoning."  (Howell  having  been  previously  convicted, 
at  the  same  term,  of  said  oflfence.)  The  Judge  remarking 
to  him  that  he  intended  to  sentence  him  to  five  years  im- 
prisonment in  the  penitentiary,  but  after  his  open  and 
bold  confession,  he  would  sentence  him  for  seven  ye  irs, 
and  if  he  had  the  authority  he  would  sentence  him  for 
fifty  years. 

The  Court  when  charging  the  jury,  remarked:  "Gen- 
tlemen, a  word  in  reference  to  the  testimony  of  the  wit- 
ness, William  Howell,  introduced  in  behalfof  the  defend- 
ant; he  has  confessed  his  guilt  of  the  roost  diabolical 
crime  known  to  the  laws  of  society,  it  is  for  you  to  attach 
such  credit  to  his  evidence  as  you  in  your  judgment  may 
think  it  deserves." 

After  argument,  the  Court  overruled  the  motion  for  a 
new  trial,  to  which  decision  counsel  for  the  prisoner  ex- 
cepted, and  assigns  the  same  as  error.  The  counsel  for 
pnsoner  filed  the  following  further  exceptions  to  the  rul- 
ings and  decisions  of  the  court : 

That  the  court  erred  in  reading  over  to  the  jury  the  fol- 
lowing sentence  as  part  of  the  testimony  of  John  Wil- 
liams, to-wit:  "Thinks  she  drew  the  water  that  morn- 
ing," it  appearing  after  the  verdict,  that  the  same  was  no 
part  of  the  testimony  of  said  witness,  and  was  inserted  by 
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mistake  ;  and  in  reading  to  the  jury  and  using  the  word 
"remainder"  as  part  of  the  testimony  ofWilliam  Nelson, 
when  he  used  no  such  word,  but  the  word  ^^balance/' 

That  the  court  erred  in  taking  down  the  testimony  it- 
self, and  in  not  appointing  some  one  else  to  act  as  clerk. 

That  the  court  erred  in  not  calling  on  the  prisoner  or 
her  counsel  to  say  what  she  had  to  say  why  the  sentence 
of  the  law  should  not  be  pronounced  upon  her. 

D.  P.  Hill,  for  plaintiff  in  error. 

W.  D.  Elam,  Sol.  Gen.  pro.  tem.,  contra. 

Judge  Stephens  absent. 

J5y  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

1.  Was  it  error  in  the  court  to  allow  the  prisoner  to  be 
tried  by  a  juay  taken  from  the  grand  jury  list,  by  the  con- 
sent of  both  counsel  for  the  State  and  the  prisoner  ?  We 
think  not. 

And  we  lay  down  the  broad  proposition  that  as  a  pris- 
oner may  waive  even  a  trial  itself,  and  be  capitally  pun- 
ished upon  his  own  confession  of  guilt,  he  may  waive  any 
minor  right  or  privilege.  The  greater  including  the  less. 
Besides,  by  the  act  of  1856,  all  persons  between  the  ages 
of  twenty-one  and  sixty  are  qualified  to  serve  as  jurors  in 
criminal  cases.  There  is,  therefore,  no  legal  disqualifica- 
tion attached  to  any  of  the  jurors  who  tried  this  case.  Per- 
haps a  jury  taken  from  the  grand  jury  list  is  the  best  that 
could  be  selected  to  try  a  slave.  A  slave  has  no  peers  or 
equals  by  whom  they  can  be  tried.  He  finds  his  best  se- 
curity in  the  grand  jury  box. 

Again  ;  it  is  only  "on  request"  that  the  court  will  sup- 
ply a  full  pannel  from  which  a  jury  in  a  criminal  case  is 
to  be  selected.  Suppose  the  prisoner  even  when  accused 
of  a  capital  felony,  should  consent  to  be  tried  by  either 
pannel  of  the  petit  jury  in  attendance  on  the  court,  no  one 
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we  apprehend,  would  question  the  legality  of  the  verdict, 

2.  Here,  again,  we  have  an  exception  to  an  act  done  by 
the  consent  of  parties.  It  is  binding,  and  the  prisoner 
must  abide  by  it.  As  the  witnesses  had  dispersed,  there 
was  no  irregularity  in  it  anyhow.  As  the  jury  were  not 
distinct  in  their  recollection  of  the  proof,  it  was  the  prop- 
er mode  in  the  absence  of  the  witnesses,  of  refreshing 
their  memory. 

3.  We  see  no  objection  to  the  testimony  of  William 
Nelson.  What  if  the  negro  had  b*een  whipped  by  her 
master  the  morning  before  she  made  the  confessions,  as 
proven  by  the  witness,  that  does  not  make  her  voluntary 
confessions  to  Nelson  subsequently,  objectionable.  Be- 
sides, counsel  should  have  nfioved  to  withdraw  the  testi- 
mony if  it  was  illegal,  and  the  excuse  he  renders  for  not 
doing  so,  is  hardly  satisfactory. 

4.  The  showing  made  by  Mr.  Hill,  as  to  the  newly  dis- 
covered evidence,  is  not  suflBcient ;  the  fact  is  not  verified 
which  he  expects  to  establish  on  another  trial.  Who  was. 
his  informant,  and  where  is  his  affidavit?  But  more  than 
all,  where  is  the  affidavit  of  the  prisoner  herself,  that  she 
did  not  know  of  the  facts  proposed  to  be  proved  at  the 
time  of  the  trial  ?  If  they  existed,  she  necessarily  knew 
them,  and  should  have  communicated  them  to  her  eouo- 
sel.  They  related  to  her  condition  at  the  time  she  made 
the  confessions  testified  to  by  Nelson. 

5.  There  is  nothing  in  this  objection.  The  testimony 
amounted  to  nothing.  Bnt  be  that  as  it  may,  the  prison- 
er's counsel  consented  to  its  introduction. 

6-7.  These  two  assignments  may  be  disposed  of  to- 
gether. The  sum  and  substance  of  the  ojectiou  is,  that 
the  whole  conduct  of  the  Court  was  calculated  to  dispar- 
age the  credit  of  the  ^fritness  Howell.  It  may  be  that  the 
presiding  Judge  yielded  to  the  excitement  of  the  moment, 
elicited  by  the  bare-faced  confession  of  Howell,  evidently 
made  to  screen  his  guilty  paramour ;  still  he  did  not  vio* 
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late  the  statate  which  forbids  the  Judge  to  express  or 
even  intimate  an  opinion  as  to  what  has  or  what  has  not 
been  proven ;  or  as  to  the  guilt  or  innocence  of  the  pris- 
oner at  the  bar.  This  being  so,  the  Judge  must  be  left 
to  his  own  sense  of  propriety  as  to  what  is  due  to  him- 
self as  well  as  the  prisoner  on  such  occasions. 

8.  If  the  mistake  in  the  testimony,  as  read  to  the  jury, 
was  of  a  character  to  make  it  material  to  the  conviction, 
we  should  deem  it  our  duty  to  grant  a  new  trial,  notwith- 
standing the  counsel  of  the  prisoner  was  present  and 
made  no  objection  9^  to  its  accuracy.  But  it  is  very  slight. 
The  witness  Williams  says,  "  he  thought  the  girl  drew 
the  water  that  morning."  He  is  not  certain.  K  the  poi- 
son was  deposited  in  the  watej,  it  was  worse  for  her  that 
she  did  draw  it.  Howell  says  he  drew  it  the  overnight, 
and  put  the  poison  in  it  unknown  to  prisoner.  After 
all,  the  evidence  is  so  uncertain  and  immaterial,  and  the 
evidence  of  the  defendant's  guilty  participation  in  this 
wanton  and  diabolical  crime  so  satisfactory,  without  the 
proof,  that  we  do  not  think  the  case  should  be  sent  back, 
notwithstanding  the  oversight  of  the  Court  and  the  pris- 
oner's counsel,  relative  to  the  matter. 

9.  It  was  not  erj^or  in  the  court  to  take  down  the  testi- 
mony ;  and  so  this  court  has  heretofore  decided. 

10.  The  ancient  practice  was  for  the  court  to  call  on 
the  prisoner,  if  he  or  she  had  anything  to  say  why  sen- 
tence should  not  be  passed.  It  originated  at  a  time  when 
prisoners  wore  not  allowed  the  benefit  of  counsel,  and 
when  the  court  was  counsel  for  the  prisoner,  so  far  as  to 
see  that  he  was  deprived  of  no  legal  right.  Besides  the 
benefit  of  clergy  was  also  allowed ;  and  at  this  stage  it  was 
claimed.     This  is  expressly  abolished  by  our  penal  code. 

Our  penal  code  prescribes  wi|j)i  some  minuteness  the 
formula  to  be  observed  in  the  trial  of  criminal  cases.  ISo 
allusion  is  made  to  this  ancient  ceremony.  Prisoners 
represented  by  counsel,  as  they  now  are,  lose  no  right  by 
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the  omission.  One  of  the  reasons  assigned  in  the  books 
for  the  observance  of  the  practice  is,  that  a  motion  may 
be  made  in  arrest  of  judgment.  These  motions  are  made 
daily,  and  always  before  the  prisoner  is  called  up  to  be 
sentenced. 

Here  a  new  trial  was  moved  for.  In  the  order  of  plead- 
ing, this  follows  the  motion  in  arrest  of  judgment,  and, 
therefore  virtually  overrules  it.  All  the  grounds 
against  the  judgment  are  taken  in  the  motion  for  a  new 
trial.  If  she  had  a  pardon,  or  should  even  obtain  one 
afterwards,  it  would  be  available  even. under  the  gallows. 
Had  it  been  made  to  appear  that  the  prisoner  had  lost 
any  right  by  the  failure  of  the  court  to  observe  this  cere- 
mony, relief  would  be  extended. 

11.  We  are  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty,  and  that  the  verdict  is  in  accor- 
dance with  the  proof;  and  the  court  below  was  right  in 
refusing  a  new  trial. 

12.  Is  the  punishment  inflicted  disproportioned  to  the 
offence,  inasmuch  as  no  one  was  killed?  The  law  has 
left  it  discretionary  with  the  court  to  inflict  the  death 
penalty  or  some  milder  punishment  for  this  offence.  It 
considers  the  extreme  penalty  sometimes  justifiable.  If 
the  defendant  be  guilty,  and  the  testimony  and  the  ver- 
dict establish  the  fact,  can  we  conceive  of  a  more  aggra- 
vated case  ?  An  attempt  is  made  to  cut  off  by  one  fell 
swoop  the  whole  family  from  among  the  livi^ng.  And 
that  too,  without  the  slightest  provocation  ! 

When  we  consider  the  facilitv  with  which  this  crime 
may  be  committed,  the  temptation  to  its  perpetnition, 
either  under  the  influence  of  temper  and  revenge,  or 
urged  to  it  by  base  men  to  accomplish  their  own  wicked 
and  corrupt  purposes ;  !«  a  clear  case  of  guilt  the  stroke 
should  not  be  averted.  It  is  due  to  the  living  that  ono 
so  depraved  should  not  be  spared. 

Judgment  affirmed. 
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SMITH  &  LENNAED  vs.  LARD,  et.  al. 

If  there  is  no  equity  in  the  biil,  the  injunction  it  prays  for  ought  to  be 
refased. 

In  Equity,  in  Randolph  Superior  Court.  Decision  by 
Judge  KiDDOo,  at  Chambers,  June,  1859. 

This  was  a  bill  filed  by  Smith  &  Lennard,  partners,  to 
enjoin  proreeedings  under  an  execution,  which  had  been 
levied  on  certain  property  alleged  to  belong  to  complain- 
ants. 

The  bill  states,  that  complainants  purchased,  in  Octo- 
ber, 1856,  from  Lodwich  E.  Lard  a  lot  or  parcel  of  land 
in  the  town  of  Cuthbert,  and  took  his  deed  of  convey- 
ance for  the  same.  That  at  the  time,  there  was  an  execu- 
tion against  Lard,  in  favor  of  E.  II.  Marlyi,  amounting  to 
about  fourteen  hundred  dollars,  which  execution  had  been 
transferred  to  John  M.  K.  Gunn,  who  became,  and  is 
now  the  legal  owner  thereof. 

The  bill  further  states  that  about  the  1st  October,  1856, 
said  execution  was-levied  upon  certain  property,  as  that 
of  defendant  Lard,  and  said  levy  advertised  by  the  sheriff 
as  "  one-third  interest  of  steam  mills  and  fixtures,  togeth- 
er with  one-third  interest  of  eleven  hundred  acres  of  land 
immediately  attached,  being  the  interest  formerly  owned 
bj''  Thomas  Douglas;  one-third  ot  one-half  of  lot  of  land, 
Xo.  118;  one-third  interest  of  lot  of  land  lying  east  of 
the  mill,  and  cornering  on  the  Hugh  McKinnon  lot,  num- 
ber not  known ;  one-third  saw  timber  on  lot  of  land  No. 
112  ;  one-third  saw-timber  on  lot  No.  29,  all  in  the  6th 
district  of  Randolph  county,  levied  on  as  the  property  of 
L.  E.  Lard  and  Martin  D.  Kendrick,  under  a/. /a.  issued 
from  the  Supe'rior  Court  of  Randolph  county,  in  favor  of 
E.  H.  Marlin,  against  L.  E.  Lard  and  M.  D.  Kendrick, 
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makers,  and  Thomas  D.  Douglas  and  William  E.  Callier, 
endorsers,  and  others,  in  my  hands." 

That  under  said  levy  and  advertisement,  said  property 
was  offered  for  sale  on  the  first  Tuesday  in  January,  1857, 
and  bought  by  one  John  Hendricks,  at  and  for  the  sum 
of  81810,  he  being  at  that  price  the  highest  bidder,  but 
said  purchaser  refused  to  comply  with  his  bid  and  pay  the 
amount  thereof,  on  the  ground  that  the  sale  was  illegal 
and  void. 

The  bill  further  states  that  the  property  was  re-adver- 
tised for  sale,  and  that  this  advertisement  stated  that  the 
property  had  been  levied  on  as  the  property  of  Lard,  to 
be  sold  at  the  risk  of  the  purchaser;  and  that  in  May, 
1857,  it  was  again  oflfered  for  sale  by  the  sheriff,  when 
John  M.  K.  Gunn,  the  assignee  of  the  fifa.  became  the 
purchaser  of  the  lot,  and  for  the  sum  of  one  thousand  dol- 
lars, he  being  at  that  price  the  highest  bidder,  and  the 
sheriff  executed  and  delivered  to  him  a  deed  for  the  prop- 
erty, and  put  him  into  possession  of  the  same. 

The  bill  further  states,  that  under  legal  proceedings  bad 
to  enforce  the  bid  made  at  the  first  sale  by  Hendricks^  or 
the  difference  between  that  bid  and  the  last  sale,  it  was 
held  and  determined  by  the  Supremo  Court  of  the  State, 
that  said  sale  was  void.  And  complainants  allege  and 
submit  that  the  first  sale  being  adjudged  void,  the  second 
sale  made  in  May,  thereafter,  was  also  null  and  void,  and 
that  said  property  still  belongs  to  Lard,  and  subject  to 
said^.  fa.  The  levy  endorsed  by  the  sheriff  on  the^./a. 
designated  the  property  as  that  of  all  the  defendants  in 
the  execution,  while  the  advertisement  mentions  or  de- 
scribes it  as  the  property  of  Lard  alone,  and  for  which 
reason,  said  sale  was  held  and  adjudged  illegal  and  void. 

The  bill  further  charges,  that  if  the  first  sale  had  been 
legal,  the  purchaser  would  have  complied  with  his  bid, 
and  thus  an  amount  sufiicient  to  satisfy  said  execution 
would  have  been  raised  and  paid  thereon.    And  that  if 
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the  levy  and  advertisement  had  corresponded  at  the  last 
sale,  the  property  would  haveTsold  for  more  than  enough 
to  satisfy  said^.^.,  and  thus  the  property  purchased  of 
Lard  by  complainants  discharged  from  its  lien,  whereas 
there  is  still  due  on  said/,  fa.  about  $900,  and  the  same 
has  been  levied  upon  *complainant*s  lot,  and  advertised  to 
be  sold.  That  Lard  is  insolvent,  and  the  warranty  con- 
tained in  his  deed  to  complainants,  unavailing  and  worth- 
less. 

The  prayer  of  the  bill  is,  that  said/../a.  be  enjoined, 
and  that  the  sheriff  and  Gunn  be  restrained  from  proceed- 
ing with  said  levy  and  sale,  &c. 

The  Judge  refused  to  sanction  the  bill  and  to  grant  an 
injunction  as  prayed  for,  and  complainants  except,  and 
assign  error. 

E.  H.  Platt  and  W.  C.  Pebkins,  for  plaintiffs  in  error. 
DouQLASS  &  Douglass,  contra. 

By  the  Court. — Bbnning,  J.,  delivering  the  opinion. 

Did  the  court  err  in  refusing  to  grant  the  injunction  ? 
We  think  not ;  we  think  that  there  was  no  equity  in  the 
bill. 

It  may  be  assumed  that  there  was  no  equity  in  the  bill^ 
unless  it  was  true,  as  alleged  by  the  bill,  that  the  sale 
of  the  land  by  the  sheriff,  to  Gunn,  was  void.  If  that 
sale  was  good,  the  land  ceased  to  be  Lard*s,  and  became 
Gunn's,  and  therefore  it  is  not  now  subject  to  the  fi.fa. 

"Was  that  sale  void  ?  The  complainants  insist  that  it 
was,  and  the  reason  they  give  for  so  insisting  is  thus  sta- 
ted by  them :  "  because  orators  charge  that  the  levy  des- 
ignates said  property  as  that  of  said  defendants,  all  of 
them,  while'the  advertisement  under  which  Gunn  pur- 
chased, describes  it  as  the  property  of  Lard  alone." 

But  first,  we  do  not  find  that  this  reason  is  true,  in 
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point  of  fact.     The  bill  gives  but  one  levy,  and  it  gives 
that  thus  :  "  your  orator  further  sheweth,  that  on  the  first 
day  of  October,  1856,  Early  Varner,  as  deputy  sheriff  of 
siaid  county,  levied  said  Ji,  fa.  upon  certain  property,  as 
that  of  Lodwick  E.  Lard, '  to-wit :  one-third  interest  of 
steam  mill  and  fixtures,"  &c.,  "all* in  the  6th  district  of 
said  county,  and  levied  on  as  the  property  of  defendant," 
&c.,  not  as  the  property  of  defendants.     It  is  not  true,  in 
fact,  then,  that  this  "levy  designates  said  property  as  that 
of  said  defendan^j,  all  of  them."     This  levy  designates  it 
as  the  property  of  Lard  only. 

The  reason  being,  in  point  of  fact,  not  true,  there  can 
be  no  valid  conclusion  from  the  reason.  Consequently, 
the  conclusion  stated  in  the  bill,  that  the  sale  to  Gunn 
was  void,  cannot  be  a  valid  one. 

But  what  is  the  true  conclusion  from  the  real  facts,  the 
facts  as  they  are  stated  in  the  bill  ?  It  is  the  opposite  to 
that  drawn  in  the  bill — it  is  that  the  sale  to  Gunn  was 
valid — for  the  facts  as  stated  by  the  bill  are  that  the  prop- 
erty  was  levied  on  as  Lard's,  was  advertised  as  Lard's, 
was  sold  as  Lard's,  and  was  bought  by  Gunn  as  Lard's. 
Consequently,  it  must  be  true,  that  the  sale  to  Gunn  was 
valid,  if  regularity  in  these  respects  could  make  the  sale 
valid. 

•  This  would  be  enough  to  show  that  there  is  no  equity 
in  the  bill  as  it  stands,  but  we  are  by  no  means  prepared 
to  say  that  the  sale  was  void,  even  if  it  were  true,  that  the 
property  was  levied  on  as  the  property  of  all  the  four 
defendants,  and  was  advertised  and  sold  as  the  property 
of  only  one  of  them.  Lard.  The  greater  includes  the  less, 
the  levied  property,  therefore,  included  the  advertised  and 
sold  property.  If  the  levy  gave  the  right  to  sell  the 
whole  of  what  was  levied  on,  why  did  it  not  give  the 
right  to  sell  a  part?  Who  would  be  hurt  by  a  sale  of  a 
part?  The  other  part  would  still  remaiu  subject  to  be 
sold.     Gunn  might  still  sell  the  interest  of  the  three  other 
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defendants  than  Lard ;  and,  ont  of  that  interest,  make 
the  balance  of  his  moneji  It  may  be  true,  that  Gunn 
would  not  be  bound  to  do  this,  that  he  would  be  at  libdl'ty 
to  make  that  balance  out  of  other  property  of  Lard's,  or 
of  Lard's  vendees,  if  subject  to  his^.  fa.  to  make  it,  say, 
out' of  this  property  sold  by  Lard  to  the  complainants; 
yet  if  he  did  so,  he  would  do  only  what  a  plaintift*  in  ji.  fa. 
has  the  legal  right  to  do ;  he  would  do  only  what  he 
i\iight  have  done  at  first,  for  he  might  at  first  haVe 
instructed  the^h^rifF  to  levy  the  money  out  of  Lard 
exclusively;  he  would  do  no  lasting  harm  to  Lard,  or  his 
vendees,  the  complainants,  for  if,  in  this  way,  he  should 
make  an  over  proportion  of  his  money,  out  of  Lard's 
property,  or  out  of  that  of  Lard's  vendees,  Lard  or  Lard's 
^endees  wo\ild  be  entitled  to  contribution  from  the  other 
tkree  defendants,  and  thus,  in  the  end,  Lard  or  his  ven- 
ders would  lose  nothing. 

tut,  as  before  said,  it  is  sufficient  that  it  does  not 
appear  to  be  true,  that  the  property  was  levied  on  as  the 
property  of  the  "defendants,  all  four." 

Judgment  affirmed. 


COOK  vs.  JONES. 

When  the  verdict  *>£  the  jury  is  strongly  and  decidedly  against  the 
weight  of  evidenCjB,  not  only  as  to  the  amount  of  damages  found, 
but  the  right  of  th«  plaintiff  to  recover  at  all,  and  the  Circuit  Judge 
grants  anew  trial,  this  court  will  not  interfere. 

Case,  in  Muscogee  Superior  Court.  Tried  before  Judge 
WoRRiLL,  at  November  Term,  1868.  Motion  for  new 
trial  granted  at  May  Term,  1859. 
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This  was  an  action  on  the  case  brought  by  Ann  C. 
Cook  against  Seaborn  Jones,  for  building  and  erecting  a 
miM  dam  across  the  Chattahoochee  river,  thereby  wrong- 
fully causing  the  water  of  said  river  to  back  upon  and 
overflow  the  premises  ot  plaintiff,  lying  and  situated  on 
said  river,  above  said  mill  dam. 

The  defendant  pleaded,  first,  the  general  issue ;  second^ 
a  license  from  the  former  owner  of  the  premises  alleged 
.  tO*be  overflowed,  to  erect  and  build  said  bridge  to  its 
present  height ;  and  third,  the  statute  of  limitations,  that 
said  dam  had  been  erected  more  than*S^en  years,  and 
that  defendant  had  been  in  the  quiet  and  peaceable  enjoy- 
ment  of  the  right  to  back  the  water  and  overflow  the  land 
of  plaintiff,  for  and  during  all  that  period. 

At  the  trial,  plaintiff  introduced  in  evidence  a  grani 
from  the  State  to  James  C.  Cook,  for  the  premises  over* 
flowed.  The  last  will  and  testament  of  said  Cook,  by 
which  the  land  in  question  was  devised  to  Ann  C.  C^ok^ 
his  widow,  the  plaintiff,  for  and  during  her  natural  liie. 

WUliam  H,  MitcheU,  for  and  on  the  part  of  pbmtifl^ 
testified  that  the  land  of  the  plaintiff  is  bounded  on  the 
west  by  the  Chattahoochee  river — went  to  the  dividing 
line  between  plaintiff  and  defendant  in  1840 — ^he  thinks, 
•with  his  step-father,  James  C.  Cook,  who  showed  witness 
the  line,  one  that  has  been  so  considered  for  Iwenty-five 
years — the  fence  is  on  the  line — it  is  some  three-quarters 
of  a  mile  from  the  city  of  Columbus — knoirs  but  little 
about  water-power— ^thinks  that  the  water  was  raised  in 
the  channel  of  the  river  on  plaintiff's  line— ^on't  know 
how  much,  but  thinks  some  two  or  three  feet ;  that  the 
•  defendant  erected  a  dam  on  the  Chattahoochee  river, 
upon  his  own  land,  and  below  the  land  of  the  plaintiff 
about  the  year  1839 — thinks  this  dam  caused  the  rise  of 
water  on  plaintiff*s  line — went  to  defendant's  mill  some 
time  after  the  dam  was  broken  in  the  spring  of  18til, 
when  the  mill  was  rented  to  one  Bridges ;  he  was  grind- 
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ing  with  the  dam  some  three  or  four  feet  high,  as  witness 
thinksy  and  with  a  peculiar  kind  of  wheel,  thinks  it  was  a 
cast  wheel— don't  know  how  high  the  dam  was,  and  has 
not  been  to  the  mill  in  fifteen  years — thinks  that  the 
water-power  of  the  plaintiff  was  damaged  by  the  dam  at 
least  one  hundred  dollars.  James  C.  Cook  died  in  the 
autumn  of  1844. 

N.  Nuehols  sworn,  for  plaintiff,  testified  that  he  was  a 
mill-wright — knows  all  about  mills  and  water-power- 
knows  the  line  between  plaintiff  and  defendant — went  to 
the  line  in  1855,  when  the  dam  was  broken,  and  the  river 
low,  and  naile.d  a  measuring  rod  to  the  root  of  a  tree  at 
plaintifi:''s  line,  in  the  water,  and  went  there  one  year 
after,  when  the  dam  was  mended,  and  found  the  water 
raised  in  the  channel  of  the  river,  on  plaintiff's  line,  five 
feet  eight  inches  and  three-quarters  higher  than  when  he 
measured  it  a  year  previously.  That  th6  measurements 
were  made  when  the  water  in  the  river  was  at  an  ordinary 
stage,  at  its  average  height.  Thinks  that  if  plaintiff 
wished  to  use  or  sell  her  water-power,  that  the  dam  would 
injure  its  value  from  one  to  two  thousand  dollars,  maybe 
ten  thousand  dollars. 

Here  plaintiff  rested. 

Evidence  for  Defendant 

Richard  Powell  testified  that  Dr.  IngersoU  built  the  first 
dam  before  the  year  1889.  Upton  erected  a  dam  for  Jones 
in  1889,  this  dam  raised  the  water  higher  than  the  old 
dam ;  the  dam  built  by  Upton,  in  1839,  was  partially 
destroyed  in  the  spring  of  1841  by  a  freshet,  sixty  or 
eighty  yards  next  the  eastern  bank,  leaving  the  mill  house 
near  the  middle  of  the  river.  In  the  fall  of  1841  or  1842, 
Jonathan  Bridges,  under  the  direction,  and  in  the  service 
of  defendant,  moved  the  mill  house  to  the  then  eastern 
bank,  and  about  fifty  yards  lower  down,  and  the  dam  was 
repaired,  and  a  low  basin  ditm  was  built  round  to  the  mill 
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house.  The  dam  repaired  did  not  supply  a  sufficient 
quantity  of  water,  and  witness  assisted  Bridges  to  place 
rafts  upon  the  dam  to  raise  the  water  higher — ^by  this 
means  the  water  was  raised  some  four  or  five  feet  high  on 
the  dam — the  rafts  were  placed  there  some  time  between 
1841  and  1843,  but  does  not  know  the  precise  time — does 
not  know  when  J.  C.  Cook  died,  and  therefore  cannot 
say  whether  it  was  during  his  lif*e ;  thinks  defendant  has 
expended  upon  the  mill  and  machinery  five  or  ten  thou- 
sand dollars.  Since  the  erection  of  the  dam  by  Upton, 
there  is  from  12  to  18  inches  fall  from  the  orignal  site  of 
the  mill  to  where  it  now  stands  (some  fifty  steps  lower 
down  the  river.)  The  freshet  of  1841  did  not  entirely 
stop  the  mill,  but  it  continued  to  grind  a  little  up  to  the 
time  the  mill  house  was  removed  below  by  Bridges. 

Joseph  Jefferson  sworn,  says  that  he  went  to  the  mill  in 
in  1845 — witness  repaired  the  dam  in  1845— the  dam 
as  repaired  was  lower  than  the  old  dam,  as  can  be  seen 
by  the  water  falling  from  the  old  dam — the  new  dam 
is  some  fifty  yards  below  the  site  of  the  original  dam 
on  the  eastern  side  of  the  river,  and  is  lower  than 
the  old  dam — ^was  planked  and  the  cracks  stopped,  be- 
cause the  old  dam  leaked,  and  had  sunk  in  places,  and 
would  not  hold  water  enough  for  the  mill,  and  has  con- 
tinued to  be  repaired  up  to  this  time. 

jB.  L.  Bass  testified  that  he  was  a  civil  engineer — exam- 
ined the  premises — took  the  level  of  the  water  on  the  24th 
May,  1858,  when  the  water  was  running  over  the  dam, 
and  found  the  level  of  the  water  at  the  dam  to  be  30-100 
of  a  foot  lower  than  at  the  line  between  plaintiff's  and 
defendant's  land  above.  In  taking  this  level,  did  not 
take  the  level  of  the  bottom  of  the  river,  owing  to  the 
irregularities  of  the  bed  of  the  stream,  no  accurate  level 
could  be  taken  on  a  general  average,  but  the  level  of  the 
surface  of  the  river  can  be  accurately  taken,  and  was 
taken  as  stated  |  upon  the  day  the  level  was  made,  the 
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dam  did  not  back  the  water  to  plaintiff's  line ;  from  the 
point  to  which  the  back  water  reached,  to  plaintiff 's  line, 
there  was  a  fell  of  80-100  of  a  foot— from  the  level  of  the 
water  in  the  waste-way  under  the  wheel  (which  was  blas- 
ted out)  to  the  level  of  the  water  in  the  pond  was  about 
seven  feet. 

David  W.  Upton  examined  by  commission,  deposed  that 
he  knew  James  Cook  in  his  life  titne — ^built  a  house  for 
him  at  one  time.     Witness  is  a  mill-wright,  and  has 
Worked  at  the  trade  since  1822.     He  was  employed  by 
Seaborn  Jones  to  build  a  mill  dam  across  the  Chattahoo- 
chee  river,  just  above  the  city  of  Columbus,  and  to  erect 
a  grist  mill— -^commenced  in  May,  1838,  and  finished  tho 
latter  part  of  1839.    He  took  the  level  of  the  river  from 
where  the  dam  was  built  to  the  line  that  divided  the  land 
of  Jones  and  James  Cook,  he  took  this  level  in  order  not 
to  overflow  Cook's  land  by  raising  the  water  too  high,, 
intended  to  build  the  dam  five  feet  high.    While  he  waa 
framing  the  dam,  Cook  was  there  a  number  of  times,  had 
a  conversation  with  him,  and  informed  him  that  the  dam 
was  to  be  built  five  feet  high,' but  that  it  would  be  better 
to  raise  it  six  feet.     Cook  at  first  objected  to  its  being 
raised  six  feet,  but  concluded  by  giving  witness  per- 
mission to  raise  it  six  feet,  as  he,  Cook,  did  not  think  that 
it  would  materially  injure  his  laud  above,  and  the  dam 
was  raised  accordingly.    Jones  was  absent  from  home  at 
the  time  the  plan  of  making  the  dam  six  feet  high,  instead 
of  five,  was  thus  made,  with  the  consent  and  approbation 
of  Cook.    After  Jones  returned,  witness  informed  him  of 
the  change  in  the  dam,  and  he  seemed  satisfied  with  the 
arrangement. 

To  Cross  Interrogator}/. — ^Dam  was  finished,  according  to 
the  best  of  his  recollection,  in  the  latter  part  of  1839 — 
does  not  know  where  the  present  dam  is.  The  levels  were 
taken  to  the  line  dividing  the  lands  of  Cook  and  Jones,  from 
the  dam,  and  the  fall  was  just  five  feet,  and  that  was  the 
88 
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height  first  intended  for  the  dam,  but  by  Mr.  Cook's  con- 
sent the  dam  was  built  one  foot  higher- — ^he  consented  to 
the  erection  of  the  dam,  but  witness  did  not  state  to  him 
thAt  the  dam  when  built  would  back  water  on  him — if 
Cook  made  any  mark  on  the  tree,  or  notified  witness  or 
Col.  Jones  that  if  the  dam  backed  water  on  him  he  won  Id 
object — witness  has  no  recollection  of  the  same,  and  does 
not  believe  that  such  was  the  case.  The  dam  did  back 
water  on  Cook's  land,  and  he  did  not  object  to  it,  as  wit- 
ness knows — does  not  know  of  any  of  suit  being  brought 
by  Cook  against  Jones  after  the  dam  was  built,  but  before 
the  dam  was  framed.  Cook  threatened  suit  against  Jones, 
but  afterwards,  when  the  dam  was  erected,  he  appeared 
satisfied.  The  freshet  did  not  wash  away  the  dam,  but 
as  to  doing  away  the  necessity  of  the  suit,  deponent  saith 
not.  Did  not  state  to  Cook  that  the  dam  would  not  back 
water  on  him,  but  told  him  that  it  would. 

Here  defendant  closed. 

Plaintiff  in  reply,  proved  by  David  Wynn,  that  in  1845 
he  worked  on  the  dam  for  Bridges,  the  lessee  of  Jones- 
put  some  rafters  on  it,  and  planked  up  the  dam,  and  rais- 
ed the  water  some  four  or  five  feet  on  the  dam.  Did 
not  measure  the  water,  but  calculated  the  depth  of  the 
head  by  the  velocity  of  the  wheel,  as  is  customary  among 
millers— placed  the  rafters  over  the  old  dam  because  it 
was  sunk  down  in  places,  leaked  and  would  not  hold  water 
enough.  Repaired  dam  in  1851,  and  made  it  raise  the 
water  higher  than  before,  it  having  sunk  down  in  parts  and 
leaked.  Built  another  dam  in  1855,  lower  down,  by  the 
order  of  Jones,  commenced  on  the  western  bank  of  the 
river,  as  near  the  old  dam  as  he  could,  and  run  diagonally 
across  the  stream  to  the  island  where  the  mill  house  now 
stands,  to  assist  the  old  dam  to  hold  the  water ;  the  new 
dam  was  built  because  it  was  cheaper  and  easier  to  build 
a  new  dam  than  to  repair  the  old  one — new  dam  raises 
the  water  about  five  feet — ^thera  are  12  or  18  inches  more 
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fall  at  the  place  where  the  mill  now  is  than  at  the  place 
where  it  originally  stood.  Is  well  acquainted  with  the 
river,  and  it  was  over  the  average  height  on  the  24th  of 
May,  1868, 

Benoni  Smith  for  plaintiff,  testified  that  he  worked  on 
the  dam  for  Bridges^  Jones'  lessee,  in  the  fall  of  1844,  and 
suggested  to  Bridges  to  put  flash  boards  on  the  dam,  bat 
he  did  not  do  it.  Saw  James  G.  Cook  at  the  mill  while 
he  was  working  on  the  dam — ^was  stopping  the  cracks, 
and  planking  the  dam,  because  it  leaked  and  did  not  hold 
water  enough.  Bridges  tried  to  work  abreast  wheel,  but 
could  not  succeed.  Has  been  a  great  deal  on  the  river, 
and  on  the  24th  May,  1848,  the  river  was  high,  above  an 
average  height. 

2).  W.    Upton  forplantiff,  deposed  that  he  had  been 
examined  in  the  case  by  defendant.  Witness  in  his  answers 
then  did  say,  that  James  Cook  consented  to  the  erection 
of  a  dam  six  feet  high.    Witness  meant  to  say  that  Mr. 
Cook  came  to  the  mill  site  one  day  when  witness  was 
framing  said  dam,  designing  to  build  it  five  feet  high — wit- 
ness said  to  Mr.  Cook  that  it  would  be  very  desirable  to 
have  another  foot  added  to  the  height,  to  which  he  ob- 
jected.   Witness  then  explained  to  him  that  he  had  lev- 
eled the  river  from  the  mill  site  up  to  the  place  Col.  Jones 
had  pointed  out  as  the  line  between  them,  and  found  five 
feet  fall  from  the  bottom  of  the  shoal  at  the  mill  site  up  to 
the  top  of  the  water  at  said  line.     Witness  further  ex- 
plained to  Mr.  Cook  that  he  thought  the  sheet  of  water 
which  would  pour  over  the  dam  would  be  one  foot  thick, 
and  that  taking  the  dam  to  be  five  feet  high,  the  water 
would  be  raised  one  foot  above  its  natural  state  or  level 
at  said  line,  and  by  making  it  one  foot  higher,  the  water 
would  be  raised  another  foot  at  said  point.    Mr.  Cook 
then  said  if  that  were  the  case,  he  had  no  objection,  for 
that  he  did  not|beIieve  that  the  two  teet  back  water  would 
overflow,  or  at  all  injure  his  low  grounds — he  expressed 
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fears  that  in  time  of  a  freshet  the  dam  six  feet  high  would 
cause  the  water  to  back  upon  him  and  overflow  his  low 
grounds,  more  than  it  otherwise  would  do.  Witness  told 
him  he  thought  he  need  not  apprehend  such  a  result,  as  a 
freshet  was  less  perceptible  above  a  dam.  than  elsewhere, 
after  this  statement,  Mr.  Cook  seemed  satisfied,  i^ndgave 
his  consent  to  the  erect  ion  of  the  dam  six  feet  high.  Wit  ■■ 
ness  went  on  and  built  the  dam  six  feet  high,  and  don't 
recollect  that  he  ever  had  any  other  conversation  after- 
wards with  Mr.  Cook,  relative  to  the  dam.  Mr.  Cook  con- 
sented to  have  the  water  raised  two  feet  high  at  the  time, 
but  objected  all  the  time  to  its  being  thrown  back  on  his 
low  grounds.  Both  witness  and  Cook  understood  that  a 
dam  six  feet  high  would  raise  and  back  the  water  two 
feet  at  the  line  between  him  and  Jones,  and  believes  that 
the  consent  of  Mr.  C6ok  was  given  to  the  raising  of  the 
dam  one  foot  higher,  under  the  belief  that  the  water 
would  not  be  raised  more  than  two  feet  above  its  ordinary 
height  at  said  line — when  he  said  that  he  did  not  think 
the  six  foot  dam  would  injure  him,  he  meant  that  two 
feet  of  back  water  would  not,  as  witness  understood  him; 
witness  has  no  recollection  of  making  the  fall  seven  feet 
and  a  half,  or  six  feet  and  half— his  recollection  is  that  it 
was  five  feet  or  thereabouts.  He  did  not  report  seven 
and  a  half  or  six  and  a  half  feet  to  Mr.  Cook,  either  alone 
or  in  the  presence  of  any  one  or  more  persons. 

Here  the  testimony  closed. 

The  court  charged  the  jury,  who  returned  a  verdict  of 
one  thousand  dollars  for  the  plaintiff,  whereupon  defend- 
ant moved  for  a  new  trial,  upon  the  following  grounds, 
to-wit : 

First.  Because  the  jury  fotmd  contrary  to  law. 

Second.  Because  the  verdict  is  contrary  to  evidence. 

Third.  Because  the  verdict  is  contitiry  to  the  weight  of 
evidence. 
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Fourth.  Because  the  jury  found  contrary  to  the  charge 
of  the  court. 

Fifth.  Because  the  damages  are  excessive. 

Plaintiff' offered  to  write  off  the  damages  to  an  amount 
which  the  court  might  deem  reasonable,  if  it  thought 
them  excessive. 

After  argument,  the  presiding  judge  set  a^ide  the  ver- 
dict and  granted  a  new  trial,  to  which  decision  counsel 
for  plaintiff  excepted. 

Johnson  k  Sloan,  for  plaintiff  iu  error. 
Jones  &  Jones,  contra. 

Judge  Benning  being  related  to  defendant  in  error,  did 
not  preside  in  this  case. 

By  the  CourU — ^Lumpkin,  J.,  delivering  the  opinion. 

Are  we  constrained  to  reverse  the  judgment  of  the  cir- 
cuit judge  setting  aside  the  verdict  of  the  jury,  and  order- 
ing a  new  trial  in  this  case  ?  So  far  from  it,  we  concur 
with  him  in  holding  that  the  finding  of  the  jury  was 
strongly  and  decidedly  against  the  weight  of  evidence, 
not  only  as  to  the  amount  of  damages,  but  the  right  of 
the  plaintiff  to  recover  at  all  in  .this  case. 

Judgment  affirmed. 


BOND  ET  AL.  vs.  MUNRO. 

Tlie  act  of  1858,  "  to  make  uniform  th<B  decisions  of  the  Supreme  Court 
of  this  State,  to  regulate  the  reversals  of  the  same,  and  for  other 
purposes,"  is.  if  constitutional,  only  prospective  in  its  operation. 
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In  Equity,  in  Lee  Superior  Court.  Tried  before  Judge 
Allen,  at  March  Term,  1859. 

An  action  of  ejectment  was  brought  against  the  defend* 
ant  in  error  for  lot  ]^o.  14  in  the  2nd  district  of  Lee 
county,  at*the  instance  of  James  Bond,  in  the  names  of 
Bansom  Cain  and  James  Morris.  At  the  trial  on  the 
appeal  the  case  turned  on  the  question  whether  a  deed 
made  by  Cain  to  Morris,  and  one  by  Morris  to  Bond  were 
void  under  the  statute. — 32  Henry  8th,  ch.  9th.  Judge 
Allen  held  the  deeds  to  be  void  if  executed  while  defend- 
ant was  in  adverse  possession,  and  the  jury  found  for  the 
defendant.  The  plaintiffs  in  ejectment  carried  the  case 
to  the  Supreme  Court,  and  it  came  on  to  be  heard  at 
June  Term,  1857,  (see  23  Ga.  Rep.  82)  when  a  majority  of 
the  court  (Judge  Lumpkin  dissenting)  held  that  the  stat- 
ute 32  Henry  8th,  ch.  9th,  was  not  of  force  in  this  State, 
and  granted  a  new  trial.  After  the  new  trial  was  awarded 
by  the  Supreme  Court,  the  legislature  passed  an  act  to 
make  uniform  the  decisions,  by  which  it  was  enacted  that, 
'^From  and  after  the  passage  of  this  act  Ihe  decisions 
"  of  the  Supreme  Court  of  this  State  which  may  have 
"  been  heretofore  or  which  may  hereafter  be  made  by  a 
"  full  court,  and  in  which  all  three  of  the  judges  have  or 
"  may  concur,  shall  not  be  reversed,  overruled  or  changed ; 
"but  the  same  are  hereby  declared  to  be  and  shall  becou- 
"  sidered,  regarded  and  observed  by  all  the  courts  of  this 
"  State  as  the  law  of  this  State,  where  they  have  not  been 
''  changed  by  the  legislative  enactment,  as  fully  and  to 
"  have  the  same  effect  as  if  the  same  had  been  enacted  in 
"terms  by  the  General  Assembly." 

This  act  was  assented  to,  the  9th  of  December,  1858. 

On  the  14th  December,  1858,  a  compromise  was  made 
of  the  ejectment  suit  between  Munro,  ^nd  Lanier  k  An- 
derson, attorneys-at-law  for  James  Bond.  Munro  gave 
his  note  for  $2000  to  the  attorneys,  payable  to  Bond,  and 


MACON,  JUNE  TERM,  1859.  599 

Bond  et  al.  vb.  Muiiro. 

the  attorneys,  for  bond,  agreed  that  Bond  should  give  to 
Munro  a  quit  claim  deed  for  the  lot  in  dispute,  and  that 
a  verdict  in  the  ejectment  suit  was  to  be  given  for  Munro. 

Afterwards  Munro  filed  this  bill  in  equity  to  set  aside 
said  agreement  and  to  have  his  note  cancelled  or  returned 
to  him. 

The  bill  charges  that  Bond  and  his  attorneys  knew  of 
the  passage  of  the  law  of  1858  and  doucealed  it  from 
complainant  and  thus  entrapped  him  into  this  settlement. 

The  bill  alleges  that  complainant  sold  his  plantftion, 
including  the  lot  in  dispute,  to  Willis  A.  Jones,  and  that 
for  this  lot  Jones  gave  his  conditional  note  for  $2531  25, 
and  that  Munro  turned  over  this  conditional  note  to  La- 
nier &  Anderson,  as  collateral  to  his  own  note  for  $2000. 

The  bill  prays  that  the  agreement  of  compromise  may 
be  cancelled  and  the  notes  returned  to  him,  and  Bond 
may  be  enjoined  from  trading  the  notes.  The  bill  was 
sanctioned  and  the  injunction  prayed  for  granted.  The 
defendant  Bond  answered  the  bill.  His  answer  denies 
that  the  compromise  was  brought  about  by  the  superior 
knowledge  of  himself  or  his  attorneys.  That  the  law  was  . 
a  public  one,  and  complainant  had  as  full  opportunity  of 
being  informed  as  defendant,  and  it  was  not  the  duty  of 
defendant  to  inform  complainant  as  to  the  law,  or  what 
his  rights  might  be  under  it.  The  other  defendants  an- 
swered the  bill,  but  their  answers  are  not  material  to  the 
question  upon  which  the  case  turned.  There  was  a  de- 
murrer to  the  bill  and  amotion  to  dissolve  the  injunction. 
Judge  Allen  overruled  the  demurrer  and  refused  to  dis- 
solve the  injunction,  and  defendant  excepted.  Lanier  & 
Anderson  filed  in  the  court  below  their  affidavits  denying 
any  imposition  upon  complainant  and  also  denying  that 
they  knew  or  had  heard  of  the  passage  of  the'act  of  9th 
December,  1858,  previous  to  the  compromise  with  com- 
plainant. 


^ 
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McCay  &  Hawkins,  for  plaintiflf  in  error, 
Vason  &  Davis,  contra. 

By  the  Court. — ^Benning,  J.,  delivering  the  o^ion. 

Did  the  court  below  err  in  overruling  the  demurrer  ? 
"We  think  so. 

If  there  is  any  equity  in  the  bill,  that  equity  is  due  to 
the  act  of  the  legislature,  referred  to  in  the  bill.  This 
proposition  may  be  assumed.  That  act  is  in  the  follow- 
ing words : 

"  AN  ACT  to  make  uniform  the  Decisions  of  the  Supreme 

Court  of  this  State ;  to  regulate  the  reversals  of  the 

same,  and  for  other  purposes. 

Sec.  1.  Be  it  enacted,  That  from  and  after  the  passage 
of  this  act,  the  decisions  of  the  Supreme  Court  of  this 
State,  which  may  have  been  heretofore,  or  which  may 
hereafter  be  made  by  a  full  court,  and  in  which  all  three 
of  the  judges  have  or  may  concur,  shall  not  be  reversed, 
overruled  or  changed ;  but  the  same  are  hereby  declared 
'  to  be,  and  shall  be  considered,  regarded  and  observed  by 
all  the  Courts  of  this  State,  as  the  law  of  this  State,  where 
they  have  not  been  changed  by  the  legislative  enactment, 
as  fully,  and  to  have  the  same  effect,  as  if  the  same  had 
been  enacted  in  terms  by  the  General  Assembly. 

Sec.  2.  Repeals  conflicting  laws. 

Approved,  December  9th,  1858." 

Can  the  bill  derive  any  aid  from  this  act?  The  plain- 
tiffs in  error  say  no.  They  say,  first,  that  the  act  is  un- 
constitutional;  secondly,  that,  if  not  unconstitutional,  it 
is  only  prospective  in  its  operation,  and,  therefore,  that 
it  does  not  apply  to  this  case. 

We  think  it  true  that  the  act  is  only  prospective  in  its 
operation,  and,  therefore,  that  it  does  not  apply  to  the 
case.  Whether  it  is  not  also  unconstitutional,  is,  there- 
fore, a  question  which  need  not  be  considered. 
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It  is  a  general  rule,  in  the  interpretation  of  statutes, 
that  they  are  to  be  so  interpreted,  that  they  shall  not 
affect  any  case  that  was  in  .existence  before  their  passage, 
unless  they  expressly,  or,  by  necessary  implication,  mention 
that  case.  This  statute  does  not  expressly,  or  by  necessary 
implication,  mention  any  case  that  was  in  existence  before 
its  passage.  It,  on  the  contrary,  may  easily  and  naturally 
be  taken  as  referring  only  to  cases  that  might  arise  sub- 
sequently to  its  passage.  The  sense  of  the  statute^ may 
with  ease  be  taken  to  be  this — ^that  decisions  made,  or  to 
be  made,  by  a  full  court,  shall,  from  and  after  the  pas- 
sage of  this  statute  have  the  force  of  legislative  enact- 
ments, until  the  legislature  interposes  and  says  that 
they  shall  not  have  that  force.  The  decisions  are  to  have 
this  force  from  and  after  the  passage*  of  the  statute. 
Therefore,  even  those  of  them  that  were  made  before  the 
passage  of  the  statute,  are  not  to  have  this  force  from  the 
time  when  they  were  made,  but  only  from  the  time  when 
the  statute  was  made.  For  example,  take  the  decisions 
made  by  a  full  court,  that  this  statute  of  Henry  the  8th  is 
in  force.  They  were  decisions  made  before  the  passage  of 
this  statute. 

The  operation  of  the  statute,  on  those  decisions,  is,  to 
make  them  legislative  enactments,  from  and  after  the 
passage  of  the  statute,  not  from  and  after  the  date  of  the 
decisions.  The  operation  is  just  what  it  would  have  been 
if  the  language  of  the  statute  had  been  this :  ^'  The  statute 
of  Henry  the  8th  (or  certain  parts  of  it)  shall,  from  and 
after  the  passage  of  this  act,  be  in  force."  Would  any 
one  say,  that  a  retroactive  operation  for  the  statute  could 
be  got  out  of  such  language  as  this  ?  So,  neither  can  such 
an  operation  be  got  out  of  language,  only  the  equivalent 
of  this.  We  think,  then,  that  this  statute  has  no  appli- 
cation to  this  case,  for  this  case  arose  before  the  passage 
of  the  statute.  «  • 

Judgment  reversed. 
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BERRY  &  MEHAN  vs,  WINTER. 

An  answer  that  admits  enough  of  the  bill  to  entitle  the  complainant  to 
the  decree  he  prays  for,  is  sufficient,  whether  it  answers  all  of  the 
bill  or  not. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  by 
Judge  WoRRiLL,  at  May  Term,  1869. 

The  points  adjudicated  will  be  fully  understood  by  the 
following  opinion  pronounced  by  the  Court. 

Moses,  represented  by  Johnson  &  Sloan,  for  plaintiffs 
in  error. 

« 

Dougherty,  contra. 

By  the  Court. — ^Benning,  J.,  delivering  the  opinion. 

A  number  of  exceptions  were  filed  to  the  answer  of 
John  G.  Winter.  The  judgment  of  the  court  below,  as 
to  these  exceptions,  was,  that  they  were  all  good,  except 
two.  To  that  judgment  Winter  excepted,  and  the  ques- 
tion is,  was  the  judgment  right  ? 

Berry  k  Mehan,  the  complainants  in  the  bill,  were 
creditors  of  the  Bank  of  St.  Marys.  The  object  of  their 
bill  was  to  get  satisfaction  of  their  debts  out  of  the  de- 
fendants. The  prayer  of  the  bill  was,  that  defendants 
might  *'  be  decreed,  jointly  and  severally,  to  pay  to  the 
complainants  the  amount  of  their  debt  against  said  bank." 

Now,  if  the  answer  of  John  G.  Winter  admitted  enough 
to  entitle  the  complainants  to  this  decree,  as  against  him, 
it  was  sufficient,  whether  it  contained  a  response  to  every 
allegation  in  the  bill  or  nqjb.  The  only  reason  why  any 
allegation  in  a  bill  is  to  be  answered  is,  that  the  com- 
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plainant  may  obtain  evidence  on  wLich  he  will  be  enti- 
tled to  a  decree  for  the  relief  for  which  he  prays.  When, 
therefore,  enough  of  the  allegations  are  admitted  by  the 
answer,  to  furnish  the  complainant  with  sufficient  evi- 
dence, to  entitle  him  to  the  decree  he  prays  for,  the  other 
allegations  become  immaterial,  and  immaterial  allega- 
tions need  not  be  answered. 

The  question  then  becomes  this:  does  the  answer  of 
John  G.  Winter  admit  enough  to  entitle  the  complainants 
to  the  decree  against  him,  which  they  pray  for  ?  And  we 
think  that  it  does.  It  admits  that  the  bank  suspended 
specie  payments  in  April,  1852,  and  th^t  it  has  never  re- 
sumed them  since;  it  admits  that  the  complainants  are 
creditors  of  the  bank;  it  admits  that  J.  S.  Winter  &  Co., 
and  John  G.  Winter,  are  each  largely  indebted  to  the 
bank — are  each  indebted  to  the  bank  in  an  amount  much 
greater  than  that  in  which  the  bank  is  indebted  to  the 
complainants ;  indeed,  the  answer  says,  that  John  G. 
Winter  offered,  long  ago,  to  give  the  complainants  his 
own  note  for  their  debt  on  the  bank.  What  more  do  the 
complainants  need,  than  is  here  admitted  ?  Nothing ;  for 
here  is  enough  admitted  to  authorize  them  to  demand  a 
decree  against  Winter  for  the  amount  of  their  debt  against 
the  bank — the  decree  for  which  they  pray. 

We  think,  then,  that  the  answer  was  sufficient;  that  as 
enough  of  the  bill  was  admitted  by  the  answer  to  entitle 
the  complainants  to  the  relief  they  prayed  for,  it  was  a 
matter  of  no  consequence  whether  the  rest  of  the  bill  was 
or  was  not  answered. 

Judgment  affirmed. 

Judge  Stephens  did  not  preside  in  this  case,  owing  to 
indisposition. 
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HILL  (a  blavb)  vs.  THE  STATE. 

The  indictment  charged  the  defendant  as  a  principal.  The  evidence 
showed  that  another  inflicted  the  mortal  blow — the  prisoner  being 
present,  aiding  and  abetting.  Heldf  That  the  variance  was  immate- 
rial ;  both  being  principals  in  law,  as  well  as  in  deed ;  and  the  stroke 
of  one  being  in  law  the  stroke  of  the  other. 

Murder,  in  Decatur  Superior  Court.  Tried  before 
Judge  Allen,  May,  1859.    . 

Hill,  a  slave,  the  property  of  William  Perkins,  was  in- 
dicted for  the  murder  of  Margaret  Saddler. 

Th'e  jury  found  the  defendant  guilty.  His  counsel 
moved  for  a  new  trial  on  the  following  grounds : 

Ist.  Because  the  court  erred  in  compelling  the  defend- 
ant to  testify  in  the  case  of  the  State  against  Grif,  a  slave, 
indicted  and  tried  for  the  same  oftence,  upon  a  separate 
bill  of  indictment. 

2nd.  Because  the  court  erred  in  refusing  to  admit  the 
evidence,  as  taken  down  in  writing,  that  the  defendant 
gave  in  on  the  trial  of  said  Grif. 

8rd.  Because  the  court  erred  in  refusing  to  permit 
others  to  prove  what  defendant's  testimony  was  on  the 
trial  of  Grif. 

4th.  Because  the  court  erred  in  refusing  to  admit  ia 
evidence  the  record  of  the  written  evidence  in  the  case  of 
the  State  against  Grif,  after  the  S6licitor-General  had 
withdrawn  all  objection  to  the  admission  of  the  record 
and  verdict  in  said  case,  and  said  record  and  verdict  were 
allowed  to  go  the  jury. 

6th.  Because  the  court  erred  in  admitting  Martha  Sad- 
dler to  testify  as  to  the  acts  of  other  persons  than  defend- 
ant, and  whose  names  were  not  in  the  indictment,  and 
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against  whom  in  connection  with  the  acts  of  defendant 
there  was  no  charge. 

6th.  Because  the  court  erred  in  allowing  Martha  Sad- 
dler to  testify  that  defendant  struck  her  with  a  sticl^. 

7th.  Because  the  court  erred  in  penaiitting  the  Solici- 
tor-General to  prove  by  a  witness,  John  Saddler,  that  he 
was  struck  by  eonie  one,  whom  witness  did  not  know,  at 
the  time  of  thfe  killing,  and  to  show  to  the  jury  the  scar 
on  witness'  head  received  from  the  blow. 

8th.  Because  the  court  erred  in  not  entering  a  nolle 
prosequi,  upon  the  indictment  against  defendant,  before 
compelling  him  to  testify  in  the  case  of  the  State  against 
Grif. 

9th.  Because  the  court  erred  in  holding  that  the  effect 
of  compelling  defendant  to  testify  against  Grip,  was  not 
a  7ioUe  prosequi  as  to  him  on  the  indictment  then  pending 
against  him. 

10th.  Because  the  court  erred  in  admitting  evidence  of 
the  acts  of  any  other  persons,  or  the  acts  of  defendant  as 
to  other  persons  than  deceased* 

11th.  Because  the  court  erred  in  allowing  counsel  for 
the  State,  in  his  argument  before  the  jury,  to  assail  the 
position  of  counsel  for  the  defendant. 

12th.  Because  the  court  erred  in  permitting  counsel  to 
assail  Col.  Sims'  pdsition,  by  remarking  "that  Col.  Sims, 
in  his  defence  of  the  boy  Grif,  but  the  day  before,  had 
contended  that  defendant  was  guilty  and  not  Grif,  and 
on  that  trial  that  Grif  was  the  guilty  party  and  not  Hill." 
No  objection  made  at  the  time  to  the  remarks  of  counsel 
for  the  State* 

18th.  Because  the  court  erred  in  charging  the  jury, 
that  if  they  were  satisfied  that  deceased  came  to  her  death 
by  violence  at  the  hands  of  any  person,  and  that  killing 
was  murder,  and  the  defendant  was  present  and  partici- 
pating and  aiding  and  assisting  in  the  killing,  then  he  was 
guilty  of  murder. 
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14tli.  Because  the  evidence  was  conclusive  that  deceteed 
came  to  her  death  at  the  hands  and  by  the  acts  of  Grif, 
and  K)f  Grif  only,  and  defendant  could  not  possibly  be 

guilty. 
15th.  Because  the  verdict  was  contrary  to  law  and  the 

evidence,  and  without  evidence. 

The  court,  after  argument,  overruled  the  motion  and 
refused  to  grant  a  new  trial,  and  counsel  for  prisoner  ex- 
cepted. 

Lyon  k  Crawford,  for  plaintiff  in  error. 
Solicitor-General,  contra. 

By  the  Court — ^Lumpkin,  X,  delivering  the  opinion. 

We  affirm  the  judgment  of  the  court  below  on  all  the 
grounds  taken  in  the  motion  for  a  new  trial.  And  there 
is  but  one  which  we  think  requires  any  comment.  Hill 
was  indicted  as  a  principal,  and  the  evidence  makes  it 
probable  that  Griffin  struck  the  blow  or  blows  which 
killed  Mrs.  Saddler.  Can  Hill  be  convicted  .under  the 
indictment? 

Mr.  Justice  Foster  says,  that  the  identity  of  the  person 
supposed  to  have  given  the  stroke  is  but  a  circumstance, 
and  a  very  immaterial  one.  The  stroke  of  one  is  consid- 
ered in  law,  and  on  sound  reason,  as  the  stroke  of  all. 
"  They  are  aU  principals  in  law^  and  principals  in  deed." 
And  the  case  which  elicited  these  remarks  was  this :  The 
indictment  charged  that  A  gave  the  mortal  blow,  and 
that  B  and  C  were  present  aiding  and  abetting,  &c.;  but 
on  the  trial  it  appeared  that  B  struck  and  A  and  C  were 
present,  aiding,  &c.  It  was  held  that  this  was  not  a  ma- 
terial variance.  For  that  the  stroke  was  adjudged  iu  law 
to  be  the  stroke  of  every  one ;  as  much  so  as  if  all  three 
had  held  the  weapon  and  had  altogether  struck  the  de- 
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ceased. — (See  1  Phil,  on  Ev.  4  Amer.  Ed.  204 ;  also,  note 
898,  p.  496.) 

Considering  the  participation  of  Hill  i^  this  tragedy, 
and  that  whether  convicted  as  principal  in  the  f  rst  or 
second  degree,  the  offence  is  murder  and  the  punishment 
the  same,  we  afSrm  the  judgment  on  this  ground  as  well 

the  rest. 

Judgment  affirmed.  • 

Bbnning,  J.,  concurred. 

Stephens,  J.,  dissenting. 

I  did  not  concur  in  the  judgment  in  this  case,  but  re- 
served to  myself  the  privilege  of  writing  a  dissenting  opin- 
ion or  not,  according  as  reflection  might  confirm  ray 
objections  or  remove  them.  The  result  is  that  I  feel  con- 
strained to  adhere  to  my  dissent. 

There  are  two  points  on  which  I  differ  with  a  majority 
of  the  court. 

1.  They  held  that  under  this  indictment  evidence  was 
admissible  over  the  objection  thereto  by  the  defendant, 
showing  that  he  was  guilty,  not  as  principal  in  the  first 
degree,  but  as  principal  in  the  second  degree.  The  in- 
dictment was  for  murder  generally, — that  is  to  say,  with- 
out any  discrimination  between  principal  in  the  first 
degree  and  principal  in  the  second  degree, — in  effect, 
therefore,  an  indictment  against  the  o^ccused  as  principal 
in  the  first  degree.  I  hold,  that  under  such  an  indict- 
ment, no  evidence  is  admissible  to  show  that  the  accused 
was  guilty  as  principal  in  the  second  degree,  or,  in  other 
words,  that  under  an  indictment  against  one  as  principal 
in  the  first  degree,  there  can  be  no  conviction  of  him  as 
principal  in  the  second  degree,  and  of  course  no  evidence 
admitted  showing  him  to  be  such.  The  reason  is  briefly 
this :  The  indictment  does  not  give  notice  of  the  nature 
of  the  proof,  and  so,  does  not  afford  the  accused  opportu- 
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nity  to  prepare  hia  defence.  He  comes  to  trial  prepared 
to  meet  the  case  stated  in  the  indictment,  bat  he  is  met 
by  a  different  case  of  which  he  has  had  no  notice*  The 
only  possible  mode  of  escaping  from  this  reasoning  is  by 
assuming,  as  the  majority  of  the  court  hold,  that  there  is 
no  real  difference  between  the  two  cases ;  that  principal 
in  the  first  degree  and  principal  in  the  second  degree  are 
substantially  the  same.  This  seems  to  me  to  be  untenable 
doctrine.  *I  shall  not  go  into  any  examination  of  author- 
ities outside  of  our  Penal  Code.  I  think  this  settles  the 
question.  It  defines  a  principal  in  the  first  degree  (CobVa 
Dig.,  p.  781,)  to  be  one  who  is  the  "  actor  or  absolute  perpe- 
trator of  the  crime;"  and  a  principal  in  the  second  degree 
to  be  one  who  does  not  himself  perpetrate  the  crime,  but  is 
present,  either  actually  or  constructively,  aiding  and  abet- 
ting the  other.  Why  should  the  Code  be  so  careful  to 
distinguish  between  them,  unless  it  intended  to  recognize 
or  to  establish  a  difference  7  Has  the  Code  made  '^  a  dis- 
tinction without  a  difference  ?"  Again,  the  Code  (same 
page)  enacts  that  (except  where  there  is  a  different  provis- 
ion in  particular  cases)  the  principal  in  the  second  degree 
and  also  an  accessory  before  the  fact,  shall  receive  the 
same  punishment  as  the  perpetrator  of  the  crime.  If  the 
two  principals  are  substantially  the  same,  where  was  the 
necessity  for  providing  specially  that  they  should  receive 
the  same  punishment?  Does  not  the  provision  imply 
that  without  it  the  punishment  which  is  specified  for  the 
perpetrator  of  the  crime,  would  not  be  applicable  to  a 
principal  in  the  second  degree  ?  The  framers  of  the  Code 
did  a  very  superfiuous  thing,  unless  they  believed  they 
had  made  so  clear  a  difference  between  the  two  characters 
that  a  principal  in  the  second  degree  would  not  be  inclu- 
ded in  a  general  provision  for  punishing  the  perpetrator. 
Now  if  he  is  not  included  in  a  provision  for  punishing  the 
perpetrator,  how  can  he  be  included  in  an  indictment 
charging  or  accusing  the  perpetrator  ?    If  he  is  not  in- 
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eluded  Id  the  one  case,  be  can  not  be  included  in  tbe 
other,  and  for  tbe  same  reason  in  both  cases — ^because  he 
is'  not  the  perpetrator.    A  provision  for  punishing  the 
perpetrator,  and  an  indictment  accusing  the  perpetrator, 
do  not  extend  to  a  principal  in  the  second  degree,  because 
the  term  "perpetrator,"  or  any  of  its  equivalents,  does 
not  include  or  apply  to  a  principal  in  the  second  degree. 
Hill  is  indicted  as  the  perpetrator  of  murder — ^  convict 
him  as  principal  in  the  second  degree,  is  to  convict  him 
of  that  whicb  has  not  been  charged  against  him,  and, 
therefore,  I  say  such  a  conviction  would  be  inadmissible 
under  such  an  indictment.     There  is  no  analogy  between 
such  a  conviction,  under  such  an  indictment,  and  a  con- 
viction of  manslaughter  under  an  indictment  for  mur- 
der.   Murder  includes  manslaughter  with  something  else' 
superadded,  to-wit:  malice.    A  charge  of  mnrder  is  a 
charge  of  manslaughter  and  more.      One  convicted  of 
manslaughter  under  an  indictment  for  murder,  is  not  con- 
victed of  what  has  not  been  charged  against  him.    A  case 
of  manslaughter /aZfe  short  of  the  charge,  but  it  is  directly 
in  the  line  of  itj  and  is  therefore  admissible.    With  the  ele- 
ment of  malice  added  to  it,  it  would  come  up  to  the  full 
measure  of  the  charge.     So  an  indictment  for  an  assault 
with  intent  to  murder,  includes  an  assault ;  and  there 
may  be  a  conviction  (and  of  course  there  may  be  evidence 
admitted  to  procure  it)  for  an  assault,  under  such  an  in- 
dictment    But  on  principle  there  could  not  be  a  convic- 
tion for  battery  under  such  an  indictment,  for  the  charge 
of  battery  is  not  included  in  a  charge  of  an  assault  with 
intent  to  murder,  and  to  convict  of  battery  would  simply 
be  to  convict  of  that  which  had  not  been  charged.    This 
last  instance  affords  a  clear  illustration  of  what  I  am  at- 
tempting to  illustrate.    Now  the  two  sorts  of  principals 
i  n  crime  are  so  far  from  including  one  the  other  that  they 
are  essentially  incapable  of  being  combined*  in  the  same 
l>erson.     Neither  one  of  them  <;an  possibly  be  the  other. 
89 
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To  accuse  a  man  as  being  the  one  and  convict  him  as 
being  the  other,  is  simply  to  charge  him  with  one  thing 
and  convict  him  of  another  essentially  different  thing-^ 
not  different  it  may  be  in  turpitude  nor  in  punishment, 
but  diflferent  in  descripiiofiy  in  the  circumstances  of  its  ideniityj 
in  short,  different  in  the  proof  which  supports  it.  Any 
indictment  which  disregards  all  these  differences,  and  ac- 
cuses a  man  as  being  the  perpetrator  of  an  offence,  when 
the  true  case  to  be  proven  under  it  is  that  of  a  principal 
in  the  second  degree,  does  not  serve  the  purpose  of  au 
indictment,  for  it  does  not  state  the  offence  to  be  proven 
under  it,  in  such  a  manner  as  that  either  the  accused  or 
the  jury  can  understand  the  nature  of  the  offence  to  be 
proven.  On  the  contrary,  it  states  a  different  case,  incon- 
distent  with  the  one  to  be  proven,  and  so  misleads  instead 
of  guiding,  lulls  the  accused  into  a  deceitful  security, 
instead  of  waking  him  to  preparation.  The  charge  that 
he  is  the  perpetrator,  is  an  assertion  that  he  is  not  princi- 
pal in  the  second  degree ;  and  when  he  comes  to  his  trial 
he  finds  that  he  is  to  answer  for  an  offence  of  which  the  •" 
indictment  had  assured  him  that  he  was  nor  guilty.  Ido 
insist  that  this  is  worse  than  no  indictment  at  all.  With- 
out any  specification  of  crime,  the  accused  might  feel  the 
necessity  of  reviewing  his  whole  life  and  of  coming  pre- 
pared as  best  he  could,  upon  all  possible  points  of  attack. 
Being  warned  of  nothing  in  particular,  he  would  natu- 
rally prepare  for  everything.  But  when  accused  of  one 
thing,  while  the  true  intention  is  try  him  for  another  in- 
consistent thing,  he  has  no  warning  but  the  false  one  that 
be  need  not  prepare  for  defence  at  the  only  point  where 
the  attack  on  him  is  to  be  made.  This  is  deceitful.  It 
would  be  lees  cruel  and  more  manly  to  call  upon  the  ac- 
eused  by  one  general  summons  to  answer  for  all  the 
crimes  of  his  life.  But  I  am  told  that  this  is  all  theory — 
that  practicdUy  there  is  no  difference  between  a  principal 
in  the  first  and  second  degrees — ^that  ^'murder  is  murder*' 
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after  all.  True,  there  is  no  practical  difference  after  con- 
viciioHy  for  in  either  case  the  convict  can  but  die,  and  die 
he  must:  So,  too,  there  is  no  practical  difference,  after 
conviction,  between  a  conviction  for  murder  and  a  con- 
viction for  arson  in  a  town,  but  I  apprehend  that  on  the 
trial  of  an  indictment  for  arson,  the  accused  would  have  a 
very  practical  Quvprisej  if  he  should  be  met  with  proof,  not 
that  he  had  burnt  a  house,  but  that  he  had  killed  a  man. 
Let  me  put  a  case  to  show  the  practical  difference  on  the 
trial  between  the  two  kinds  of  principals.  Let  it  borne 
in  mind  that  the  ^'  presence  "  which  is  necessary  to  make 
one  a  principal  in  the  second  degree^  may  be  a  construc- 
tive presence — he  may  be  a  mile  from  the  scene  of  the 
perpetration,  yet  be  is  construed  to  be  present,  if  he,  at 
the  time,  is  actively  aiding*  and  abetting  the  perpetrator. 
Suppose,  now,  a  man  is  indicted  as  the  perpetrator  of 
murder  upon  a  person  named  in  the  indictment.  He 
knows  that  he  is  not  guilty ;  he  knows  that  he  never  was 
in  the  presence  of  the  person  killed ;  he  knows  that  the 
charge  can  not  be  sustained  without  perjury,  and  he  goes 
to  trial  feeling  that  he  needs  no  preparation,  and  in  full 
reliance  that  the  fact  charged  can  not  be  proven ;  that  no 
witness  can  swear  that  he  perpetrated  the  crime.  Tt  turns 
out  that  no  witness  does  swear  it ;  but  it  is  offered  to  be 
proven  that  another  man  perpetrated  the  crime ;  that  the 
accused  was  seen  in  earnest  conversation  with  the  perpe- 
trator near  the  place  and  time  of  the  killing ;  that  they 
parted,  the  perpetrator  going  one  way  and  soon  after  per- 
forming the  deed  of  crime,  and  the  accused  going  another 
way  for  a  short  distance  and  then  stopping  in  a  place 
sheltered  from  observation  and  assuming  the  attitude  of 
a  watcher.  The  accused  protests  against  the  admission  of 
this  proof  and  declares  that  he  could  explain  it  all  up  if 
he  had  expected  it  to  come  against  him — that  he  knows  a 
witness  who  overheard  the  earnest  conversation  and  knows 
it  to  have  been  perfectly  innocent,  even  virtuously  indig- 
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nant ;  that  he  parted  from  the  true  crimmal  in  anger,  and 
that  his  attitude  of  watching  was  taken,  not  to  aid  mur- 
der, but  to  look  out  for  a  friend  who  had  promised  liim  a 
secret  and  yet  an  innocent  meeting  at  that  spot.  What 
reply  could  be  made  to  this  appeal  7  The  accused  tells 
the  court:  "I  have  not  come  prepared  to  explain  the  cir- 
cumstances which  seem  to  point  to  me  as  a  confederate 
of  the  perpetrator  of  this  crime,  for  your  accusation  as- 
sured me  that  I  was  no^  a  confederate,  but  the  perpetrator 
himself;  assured  m»  that  I  should  not  have  to  explain  any 
watching  at  a  distance,  for  that  I  was  not  at  a  distance  but 
at  the  spot  of  murder,  doing  the  deed  with  my  own  hands. 
I  have  not,  in  short.,  come  prepared  to  meet  the  case  you 
seek  to  prove,  because  that  case  is  inconsistent  and  in- 
compatible with  the  case  you  have  alleged." 

2.  The  proof  in  this  case  clearly  and  confessedly  shows 
the  accused  not  to  have  been  the  perpetrator  of  the  crime. 
He  struck  no  blow  upon  the  deceased,  and  had  nothing 
to  do  with  her,  but  was  engaged  in  a  scuffle  with  other 
persons,  while  the  murderer  performed  his  deed  upon  a 
helpless  woman.  I  do  not  think  the  proof  shows  even 
that  the  two  negroes  had  any  common  intent  of  murder, 
TheiT  mission  was  probably  one  of  lust,  to  be  gratified 
peaceably  if  possible,  forcibly  if  necessary.  The  purpose 
of  murder  did  not  probably  arise  in  the  mind  of  the  per- 
petrator himself  till  it  was  excited  in  the  heat  of  the  con- 
test with  his  resisting  victim;  and  is  not  shown  ever  to 
have  been  in  the  mind  of  Hill  at  any  time.  He  did  not 
help  the  other  negro,  but  was  himself  engaged  with  another 
woman,  whom  he  neither  killed  nor  tried  to  kill,  and  who 
was  a  witness  against  him  on  the  stand.  The  evidence  is 
far  from  satisfying  me  that  Hill  was  guilty  of  murder  in 
either  degree,  and  it  is  indisputable  that  he  was  not  prin- 
cipal in  the  first  degree.  The  verdict  is,  that  he  was 
guilty  as  principal  in  the  first  degree.  The  verdict,  there- 
fore,  is  against  the  evidence.     The  verdict  is  not  the 
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truth.  I  do  not  know  what  more  can  be  Baid  against 
any  verdict,  or  any  better  reason  for  setting  any  verdict 
aside;  and  I  think  this  one  ought  to  have  been  set 
aside. 


TUCKER  vs.  RESPASS. 
GRIFFIN,  ExR.  ET  AL.  vs.  THE  SAME. 

1.  An  affidavit  of  illegality,  on  the  ground  of  payment,  was  put  into 
?kfi.fa,  and  overruled.  Afterwards  a  motion  was  made  to  have  the 
fi.  fa.  entered  satisfied^as  paid.  /fe/d,That  the  judgment  overruling 
the  affidauit  was  a  bar  to  this  motion. 

2.  Whether  the  sheriff  should  or  should  not,  receive  an  affidavit  of 
illegality,  is  a  question  he  must  determine  for  himself ;  and  if  he 
determines  it  wrong,  he  will  be  liable  to  the  injured  party. 

3.  Attached  to  a^*  fa.  was  a  paper  which  purported  to  be  a  copy  of 
a  judgment  overruling  an  affidavit  of  illegality,  the  copy  being  signed 
and  certified  by  the  clerk,  but  not  sealed.  /i>/(i,  That  the  paper  was 
sufficient  notice  to  the  sheriff,  that  one  affidavit  of  illegality. had 
once  been  received  and  [that  he  ought  not  to  receive  another,  if, 
indeed,  any  notice  was  necessary. 

Rule,  against  sheriff.  Motion  to  have  Ji.  fa.  returned 
and  entered  satisfied.  Decision  by  Judge  Allen,  at  Ba- 
ker superior  court,  May  Term,  1859. 

On  the  17th  of  June,  1847,  a  writ  oi  fieri  facias  was 
issued  from  the  superior  court  of  Baker  county,  in  favor 
of  Josiah  Respass,  against  William  H.  Luckie,  as  princi- 
pal, and  Anderson  D.  Moore  and  Carna  Burnam,  as 
securities.  It  was  soon  afterwards  placed  in  the  hands  of 
the  sheriff  of  Baker  county,  and  by  him  levied  upon  one- 
half  of  lot  of  land  No.  264,  in  the  7th  district  of  Baker 
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coiint}^  as  the  property  of  A.  D.  Moore.  This  levy  bears 
date  November  Ist,  1847.  On  the  17th  of  the  same 
month,  Moore  filed  his  affidavit  of  illegality  to  the^.  /a., 
alleging  as  his  ground  of  illegality,  that  the  note  on  which 
said  Ji.  fa.  was  founded  was  his  own  property — that  he 
had  purchased  the  note  and  given  his  obligation  for  it, 
and  that  he  neglected  to  make  the  proper  defense  upon 
the  trial.  At  the  December  term,  1847,  of  Baker  supe- 
rior court,  this  affidavit  of  illegality  was  dismissed  and 
the  Ji.  fa.  ordered  to  proceed.  The  next  entry  upon  the 
Ji.fa.  is  as  follows  : 

Levied  and  claim  interposed,  by  A.  M.  Smith,  Feb. 
10th,  1848.  Geo.  W.  Collier,  Sherift. 

At  the  December  term,  1848,  of  the  oourt  aforesaid, 
the  levy  was  dismissed  by  order  of  plaintiff's  attorney. 
On  the  17th  Decmber,  1848,  Jas.  G.  Johnston,  deputy 
sherifl,  levied  the^./a.  on  two  lots  of  land,  (numbers  not 
known,)  as  the  property  of  Carna  Bu'rnam.  The  record 
does  not  show  that  this  last  levy  was,  in  any  manner, 
disposed  of.  The  next  entry  that  appears  on  the  JL  fa.  is 
as  follows :  ^^  Levied  the  within  Ji.  fa.  upon  lot  of  land 
248,  in  the  7th  of  Baker,  November  30th,  1862." 

(Signed.)  Henry  J.  Slappby,  D.  Sh'ff. 

An  affidavit  of  illegality  was  taken  on  the  6th  of  De- 
cember, 1852,  by  William  E.  Griffin,  executor  of  Ander- 
son D.  Moore,  alleging  that  the  fi.  fa.  was  proceeding 
illegally  against  him  as  executor,  on  the  following  ground: 
Because  he  was  advised  and  believed  that  Moore,  in  his 
life-time,  and  after  the  overruling  of  a  former  affidavit  of 
illegality  taken  by  him,  paid  off  and  discharged  said  ^. /a. 
At  the  May  term,1858,  issue  was  joined,  and  at  the  same 
term  the  cause  was  called  and  the  affidavit  withdrawn  by 
the  affiant's  attorney,  and  an  order  taken  that  the  sherifT 
proceed  with  the^.  fa. 

On  the  28th  day  of  August,  1858,  William  E.  QriffiB 
filed  another  affidavit  of  illegality,  alleging  that  tbe^^ 
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was  fully  paid  off  and  discharged  by  Moore,  in  his  life- 
time ;  and  at  the  following  November  term,  this  affidavit, 
after  argument  had,  was  overruled  and  the  sheriff  ordered 
to  proceed  with  the  fi,  fa. 

Afterwards  another  affidavit  of  illegality  was  made  by 
John  Lyon,  attorney  for  defendant,  on  the  ground  that 
the  fi.  fa.  had  been  paid,  which  affidavit,  after  argument 
had  at  the  May  term,  1859,  was  also  overruled. 

At  the  same  term  of  the  court,  a  rule  nisi  was  taken 
against  Wm.  E.  Tucker,  the  deputy  sheriff,  (into  whose 
hands  the^.  fa.  had  been  placed,)  calling  on  him  to  show 
cause  why  he  should  not  pay  over,  principal  and  interest, 
due  on  said ^. /a.  At  the  same  term  a  motion  was  made 
by  Griffin,  the  executor  of  said  Anderson  D*  Moore,  call- 
ing on  the  plaintiff  in  J?. /a.  to  show  cause  why  said  ^. /a. 
should  not  be  marked  as  sfitisfied,  said  Griffin  contending 
that  the  entries  on  the^.  Ja.  raised  a  presumption  of  pay- 
ment. The  certificates  of  the  clerk  which  were  attached 
to  the  fi.  fa.  when  it  went  into  the  hands  of  the  deputy 
sheriff.  Tucker,  and  which  showed  that  one  prior  claim 
of  illegality  had  been  withdrawn,  and  another  one  over- 
ruled by  the  court — did  not  have  the  seal  of  the  court 
affixed  to  them.  The  sheriff  contended  that  said  certifi- 
cates were  not  notice  to  him  that  previous  affidavits  of 
illegality  had  been  made.  Both  of  these  motions  were 
argued  together.  The  court  granted  a  rule  absolute 
against  the  sheriff,  and  refused  to  have  the  fi.  fa.  entered 
as  satisfied.  To  the  former  decision  the  sheriff  excepted ; 
and  to  the  latter  the  defendants  in  fi.  fa.  excepted ;  and 
by  agreement  of  parties  incorporated  both  decisions  in 
one  bill  of  exceptions,  and  now  assign  the  same  for  error. 

Lton,  for  plaintiff  in  error. 

Vason  k  Davis,  contra. 
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By  the  CbwW.-^BENNiNG,  J.,  delivering  the  opinion. 

This  case  consists  of  two  distinct  cases ;  cases,  however, 
which  have  many  things  in  common.  One  of  the  two 
grew  out  of  a  motion,  that  the  fi.  fa.  should  be  entered 
satisfied ;  the  other,  out  of  a  rule  against  the  sheriff,  that 
he  should  pay  over  to  the  plaintiff  in  the ^, /a.  the  amount 
of  the  ji.  fa. 

The  two  cases  will  be  considered  separately,  the  one 
growing  out  of  the  motion  first. 

The  motion  was  made  by  Griffin,  the  executor  of  Moore, 
a  defendant  in  the  fi.  fa.  The  motion  was  preceded  by 
a  long  preamble,  stating  the  grounds  on  which  the  mo- 
tion was  put.  Those  grounds  may  all  be  resolved  into 
one — that  the^.  fa.  had  been  paid  off. 

The  motion  was  answered  by  Respass,  the  plaintiff  in 
the^.  fa.  And  the  answer,  in  the  first  place,  denied  that 
the^.»/a.  had  been  paid  off;  and,  in  the  second,  stated  a 
judgment  of  the  court,  which,  the  answer  insisted,  deter- 
mined that  the^./a.  had  not  been  paid  off. 

The  court  overruled  the  motion.  Was  i1  right  in  doing 
BO  ?    That  is  the  question. 

There  were  several  objections  to  the  decision,  but  they 
may  all  be  reduced  to  two;  one,  that  the  question  of  pay- 
ment was  not  submitted  to  the  jury ;  the  other,  that  the 
decision  was  contrary  to  the  evidence. 

We  are  not  prepared  to  say,  that  the  court  is  boundy  to 
call  in  a  jury  in  a  proceeding  so  peculiarly  for  the  court, 
as  is  a  motion  of  this  kind ;  we  much  doubt  whether  the 
court  is.  Supposing  the  court  not  to  be,  the  decision  of 
the  court  below,  it  is  clear,  was  rfght ;  for,  in  the  evidence, 
there  was  nothing  to  show  that  the  fi.  fa.  had  been  paid 
off,  and  much  to  show  that  it  had  not  beeA  paid  off. 

If,  however,  we  concede  that  the  general  question  of 
payment  was  a  question  for  a  jury,  and,  therefore,  that  it 
was  an  error  in  the  court  to  decide  the  question,  yet  that 
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can  be  of  no  avail  to  the  plaintiff  in  error,  if  the  other 
question  was  one  for  the  court,  and  the  court  decided  it 
correctly. 

And  the  other  question  was,  beyond  a  doubt,  a 
question  for  the  court*  for  it  was  a  question  of  former 
recovery — a  question  whether  there  existed  a  judgment 
determining  that  the^./a.  had  been  paid  off;  and  a  ques- 
tion of  former  recovery  is  to  be  tried  by  the  record  ;  and 
questions  to  be  tried  by  the  record,  are  for  the  court,  not 
for  the  jury. 

This  question,  then,  being  one  for  the  court,  was  the 
court's  decision  of  it,  right  ?  Did  the  evidence  show,  that, 
as  the  court  held  it  did,  there  was  an  existing  judgment, 
to  the  effect  that  the^./a.  was  still  unpaid  ? 

The  evidence  showed  that  there  had  been  filed  in  the 
case,  as  many  as  four  affidavits  of  illegality,  of  which,  the 
first  was  filed  by  Moore,  and  the  other  three  by  his  exec- 
utor. Griffin ;  that  of  these  three,  each  had  for  its  ground, 
payment ;  that  the  first  of  the  three  was  withdrawn,  and 
the  last  was  still  pending ;  but  that  in  the  second,  there 
was  a  judgment  which  was  as  follows:  "  Upon  hearing 
of  this  case,  it  is  ordered  that  that  the  same  be  overruled, 
and  said/,  /a.  do  proceed."  What  was  the  case  ? — a  case 
in  which  the  only  question,  so  far  as  appears,  was,  whether 
the  ji,  fa.  had  been  paid  off.  Payment  was  the  only 
ground  taken  in  the  affidavit.  No  other  ground,  so  far 
as  appears,  was  brought  into  the  case.  We  are  to  presume 
that  the  decision  was  a  decision  of  the  question  presented 
by  the  pleading,  which  was  the  affidavit,  and  Ihe  only 
question  presented  by  that,  being  the  question  of  pay- 
ment. We  are  to  presume,  that  that  was  the  question 
decided.  The  decision  was  one  overruling  the  affidavit. 
Therefore,  it  was  a  decision  that  the  Ji.  fa.  had  not  been 
paid  off. 

1.  We  think,  then,  that  the  court  was  right  in  over- 
ruling the  motion  to  have  the /./a.  entered  satisfied. 
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The  rale  against  the  sherifl:^  was  at  the  instance  of  Res- 
pass,  the  plaintiff  in  the  fi,  fa.  The  rule  called  on  the 
sheriff  to  show  cause  why  he  should  not  be  compelled  to 
pay  over  the  amount  of  the  ^. /a.  to  Respass. 

The  sheriff  answered  the  rule ;  and,  in  the  first  place, 
insisted  that  the  fi.  fa.  had  been  paid  off.  But  the  evi- 
dence did  not  support  him  in  this  position.  It  was  the 
same  as  that  already  considered  in  the  other  case;  and 
that  showed,  as  we  have  seen,  that  the^/a.  had  not  been 
paid  off. 

The  sheriff,  in  the  next  place,  insisted  on  several  things 
which  amount  about  to  this :  1st,  that  a  sheriff  is  not 
clothed  with  the  power  to  determine  what  is,  or  what  is 
not,  a  sufficient  ground  for  rejecting  an  affidavit  of  ille- 
gality;  and,  therefore,  that  he  was,  in  this  case,  bound  to 
receive  all  that  came ;  2dly,  that  if  a  sheriff'  is  clothed 
with  this  power,  yet  that  he  ought  not  to  reject  a  second 
affidavit,  unless  he  has  evidence  sufficient  to  satisfy  him 
that  it  is  a  second  one ;  and  that  the  evidence  in  this  case 
was  not  sufficient  to  satisfy  him,  that  the  affidavit  he 
received,  was  a  second  one;  that,  consequently,  it  was 
his  duty  to  receive  that  affidavit;  and,  if  so,  then,  that  he 
was  prevented  by  the  affidavit  from  proceeding  to  make 
the  money  on  the^.  fa. 

As  to  the  first  of  these  two  grounds :  The  sheriff,  it  is 
true,  is  not  a  judicial  officer,  but  neither  is  the  act  refer- 
red to — the  receiving  or  rejecting  an  affidavit  of  illegality 
— a  judicial  act.  That  act  determines  no.right,  and  the 
esential  characteristic  of  a  judicial  act  is,  that  it  deter- 
mines some  right.  Acts  of  this  kind  differ  in  no  essential 
respect  from  many  other  acts  which  sherifis  f)re,  beyond 
question,  bound  to  do.  Sherifia  must  determine,  in  many 
cases,  whether  they  will  receive  or  reject  bonds ;  in  many 
cases,  whether  they  will,  or  will*  not  levy  on  certain  prop- 
erty;  in  many  cases,  whether  process  is,  or  is  not,  valid; 
in  many  other  cases — ^many  other  questions.    Even  pri- 
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vate  persons,  frequently  have  to  determine  important 
questions  for  themselves.  When  a  man  is  attaked  by 
another,  whether  he  will  or  will  not  be  justified  in  killing 
his  assailant,  is  a  question  he  must  determine  for  himself. 
And  so,  in  many  other  instances.  Especially  is  this  true, 
of  a  man  who  is  executor,  administrator,  or  trustee. 

2.  We  think,  then,  that  this  was  not  a  good  ground. 
We  think,  that  it  is  for  the  sheriff  to  determine  whether 
he  will  receive  or  reject  an  affidavit  of  illegality ;  and  that 
if  he  determines  the  question  wrong,  he  will  do  so  at  his 
peril. 

Was  the  second  a  good  ground  ?  It  suffices  to  say  of 
that  ground,  that  the  sheriff  had  very  sufficient  notice  of 
the  previous  affidavits  of  illegality.  Copies  of  the  judg- 
ments overruling  two  of  these  affidavits,  were  attached  to 
thejfi./a.  at  the  time  when  he  received  the  affidavit  of  ille- 
gality in  question — copies,  certified  by  the  clerk.  If  this 
was  not  sufficient  notice,  what  would  have  been  ?  The 
seal  of  the  court,  it  is  true,  was  not  to  the  copies,  but  the 
act  of  1819,  does  not  require  o^^cial  certificates  to  be  un- 
der seal.— Pr.  210. 

3.  We  think,  then,  that  if  the  notice  was  necessary,  the 

sheriff  had  notice. 

Judgment  affirmed. 
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JOHN  LAMAR. 

Supreme  Court  Room,  Macon,  Jnly  19,  1859. 

Ill  response  to  the  committee  offering  condolatory  reso- 
lutions upon  the  death  of  John  Lamar,  Esq.,  Judge  Lump- 
kin spoke  as  follows : 

I  regret  gentlemen  of  the  Committee  and  of  the  Bar 
that  I  am  not  this  morning  in  a  condition  either  of  body 
or  mind  to  respond,  in  terms  worthy  of  the  occasion,  to 
the  eloquent  tribute  to  which  we  have  listened. 

It  would  be  a  pleasure  to  me,  under  more  propitious 
circumstances,  to  portray  in  suitable  colors  the  virtues  of 
the  deceased ;  and  to  hold  him  up  for  the  imitation  of 
survivors.  I  knew  him  well,  and  none  knew  him  but  to 
love  him.  Suffice  it  to  say,  that  during  the  whole  period 
of  his  brief  existence,  froraiinfancy  to  manhood,  he  always 
did  his  duty  ;  always  acted  wisely  and  well.  And  success 
rewarded  his  fidelity.  He  bore  off  without  a  rival  the 
highest  collegiate  honors ;  and  already  at  the  Bar  and  in 
the  world ;  as  a  lawyer  and  a  man  of  business,,  he  exhib- 
ited a  maturity  of  judgment  and  habits  of  system  and 
punctuality  which  were  fast  attracting  toward  him,  the 
public  confidence  and  respect. 

But  I  forbear  to  occupy  more  of  your  time. 

Have  you  watched  a  favorite  tree  which  you  have 
planted  and  nurtured  with  assiduous  care  ?  The  time 
has  come  for  it  to  realize  your  hopes,  and  reward  your  * 
pains.  In  early  spring  it  puts  forth  the  blossom  and  leaf, 
and  then  the  young  fruit  appears.  How  lively  your  joy, 
that  your  fond  expectations  are  about  to  be  realized! 
But  by  and  by  decay  begins  to  manifest  itself— the  leaves 
dry  up— the  young  fruit  withers  on  the  boughs — ^the  tree 
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dies.  It  may  be  the  untimely  frost  has  done  this  mis- 
chief, or  some  eaukerworm  at  the  root  may  have  drained 
its  life-juices,  or  sent  poison  through  its  pores — or  the 
first  hot  rays  of  the  summer's  sun  may  have  scorched  or 
scathed  the  tender  tree.  So  it  is  with  our  young  brother. 
Parental  care  had  followed  him  from  childhood  to  man- 
hood. He  gave,  evidence  of  remunerating  seven-fold  all 
the  watchfulness  and  anxiety  of  his  doting  family — when 
the  stern  and  inexorable  decree  summoned  him  hence. 

What  a  mystery  such  occurrences  would  make  this  life ! 
all  a  maze  without  a  plan — were  it  not  for  the  sure  word 
of  the  Bible ;  which  teaches  that  in  another  state,  past, 
present  and  future  will  be  explained,  and  we  shall  be  able 
to  trace  the  chain  that  connected  them  indissolubly 
together.  For  that  day  we  must  wait.  Moses,  the  faith- 
ful law-giver  and  leader  of  Israel,  was  permitted  to  ascend 
the  mountain  top  and  cast  a  longing,  wishful  eye  over 
the  vine-clad  hills  and  luxuriant  valleys  of  Canaan,  but 
was  not  suffered  to  enter  the  land  of  promise.  How 
many  perish  on  this  side  of  the  Jordan  of  their  hopes! 
How  often  are  we  reminded  that  "the  fashion  of  this 
world  passeth  away  !"  The  sturdy  oak  which  sheltered 
the  weary  traveler  for  generations  is  finally  prostrated  by 
the  mountain  storm.  The  traveler  searches  on  the  banks 
of  the  Euphrates  for  the  site  of  that  city  concerning  which 
its  proud  monarch  vauntingly  said,  "  Is  not  this  great 
Babylon  which  I  have  built?"  Man  and  all  the  proudest 
monuments  of  human  genius  disappear,  but  the  word  of 
God  endureth  forever ! 

What  can  we  say  to  those  whose  affections  are  i||)[)bed 
of  the  treasure  to  which  they  clung  so  closely  and  so  long  ? 
If  the  sincere  sympathies  of  friends  be  any  consolation, 
they  have  it.  Those  friends  have  thought  of  your  mid- 
night vigils  in  nursing  your  sick  son — of  the  scalding 
tears  which  bedew.ed  his  lovely  form — ^paralyzed  in  death 
— and  they  have  wept  with  you.    All  we  can  say  is,  take 
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comfort  from  the  thought  that  though  your  darling  boy 
cannot  return  to  you,  you  may  go  to  him.  Would  you 
tear  him  away  from  the  society  of  Heaven  ?— from  the 
companionship  of  the  youthful  martyrs,  Abel  and  Stephen, 
and  all  the  elite  of  the  Spirit  "World  ?  True,  he  will  stand 
no  more  at  the  bar  of  this  court.  But  he  associates  with 
Paul,  who  made  the  most  august  Judge  of  bis  day  trem- 
ble as  the  noble  advocate  reasoned  before  him  of  ^'righte- 
ousness, temperance,  and  judgment  to  come!'* 

God  grant  that  when  we  die — ^as  "die  we  may,  die  we 
mu^"'-^ur  last  end  may  be  that  qf  oar  heroic  young 
brother  I 
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JUDGE  CONE. 

At  the  November  Term  of  the  Supreme  Court,  held  at 
Athens,  the  following  report  and  resolutions  were  intro- 
duced by  Junius  Wingfield,  Esq. : 

For  many  years  previous  to  his  death,  Judge  Cone  had 
been  regarded  as  one  of  the  most  eminent  Jurists  in  the 
State.  Such  a  reputation  was  well  deserved.  He  was  a 
man  of  far  more  than  ordinary  legal  learning,  when  com* 
pared  generally  with  the  profession.  He  had  brought  to 
the  s%dy  of  the  law  a  vigorous,  well-disciplined  mind, 
and  his  thorough  mastery  of  its  principles,  enabled  him 
to  discriminate  in  practice  with  a  clearness  which  made 
it  always  interesting  to  hear  him.  He  displayed,  ia  a 
most  eminent  degree  in  his  practice^  that  strong  sense, 
that  sound  judgment  which  intuitively  seized  the  strong 
points  of  his  case,  and  there  he  rested.    No  man  ever  bad 
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a  more  contemptuous  disregard  for  what  is  knowu  in  the 
profession  as  "fancy  points." 

By  force  of  his  talents  he  was  elevated  to  the  Bench, 
and  afterwards  to  the  State  Senate,  in  both  of  which  posi- 
tions he  maintained  his  high  reputation  as  a  lawyer.  In 
his  intercourse  with  the  members  of  the  Bar  he  was  kind, 
and  contributed  to  its  social  enjoyment,  to  a  degree  whyih 
made  his  presence  always  acceptable  to  his  professional 
brethren. 

No  man  contributed  more  than  Judge  Cone,  on  the 
Circuit,  to  relieve  the  life  of  the  lawyer  of  its  drudgery. 
His  conversation  always  sparkled  with  wit  and  humor. 
His  death  has  left  a  wide  chasm  in  our  ranks. 
JResolvedy  That  in  the  death  of  Judge  Cone,  the  Bar  has 
lost  one  of  its  best  members,  and  the  State  one  of  its 
ablest  men. 

Mesdvcd^  That  we  sympathise  with  his  family  in  their 
bereavement. 

Resolved^  That  the  resolutions  be  spread  on  the  minutes, 
and  that  a  cop}'  be  presented  to  the  family  of  the  deceased. 
Judge  Lumpkin  in  reply  said  : 

We  are  assembled,  my  brethren,  to  pay  the  debt  due  to 
a  deceased  friend.  We  come  to  honor  one  who,  during 
his  life,  was  an  honor  to  his  profession.  We  come  to  lay 
claim  to  his  reputation  as  a  part  of  our  own ;  as  an  acces- 
sion to  that  invaluable  estate,  which  is  to  pass  from  gene- 
ration to  generation,  to  all  future  time. 

And  yet  how  fleeting  is  the  fame  of  a  lawyer.  Though 
the  fruit  of  a  life  of  labor,  it  passes  off  with  his  form  from 
the  tbrum.  It  dies  away  with  the  sound  of  hi»  voice. 
Poets  and  historians  perpetuate  the  names  and  exploits 
of  the  warrior  and  statesman ;  the  sculptor  lives  in  his 
own  imperishable  marble ;  the  painter  is  fresh  for  ages, 
in  the  glowing  colors  of  his  canvass,  but  the  advocate 
upon  whose  lips  courts  and  crowds  hang  with  rapture  and 
delight ;  whose  imagination  startled  the  audience ;  whose 
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wisdom  convinced,  and  whose  wit  flashed  like  the  electric 
spark,  is  lost  to  memory  almost  as  soon  as  to  sight.  The 
attorney,  leaves  behind  no  Lodi,  Marengo,  or  Austerlitz. 
No  shaft  crowns  the  Place  Vendome,  to  tell  the  tale  of  the 
battles  fought,  the  victories  won  and  the  ceaseless  strains 
and  struggles  of  his  professional  life. 

True,  the  bench  and  bar  will,  occasionally,  in  some 
leisure  hour,  discourse  of  his  wonderful  tact  and  talent  in 
the  management  of  causes.  But  the  voice,  the  look,  the 
gesture,  the  impassioned  feeling,  the  burning  words,  the 
searching  thought,  the  soaring  fancy,  the  scathing  scar- 
casra,  who  can  adequately  portray  these,  for  the  admira- 
tion of  posterity.  And  yet,  these  are  the  frail  founda- 
tions of  the  lawyer's  fame;  born  of,  dying  with  the  occa- 
sion which  produced  them  ;  Digests  and  Form  books  will 
be  cited  by  the  names  of  their  authors,  when  the  lawyer, 
whose  mind  furnished  the  matter,  will  be  forgotten.  And 
yet,  how  otlen  do  we  see  the  practitioner,  with  exhausted 
energies,  press  forward  to  grasp  a  shadow,  which  still 
allures  him,  as  though  his  space  in  the  memory  of  men, 
was  not  a  point,  his  time  on  earth — a  moment. 

Judge  Cone  entered  upon  the  world  unfriended  and 
unknown,  without  the  advantages  of  birth  or  fortune, 
except  that  best  and  most  prized  of  all  New  England  por- 
tions, a  good  education.  Like  Sanders  and  Kenyon,  Ten- 
terden  and  Lyndhurt,  in  England,  and  Cheves  and 
McDuffie,  and  an  innumerable  list  of  distinguished  legal 
worthies  of  this  country,  he  rose  from  comparative 
obscurity  to  eminence  and  public  favor,  entirely  upon  his 
own  merits.  He  boasted  of  his  Puritan  origin.  He  often 
referred,  with  pride,  to  the  fact,  that  his  ancestors  came 
over  to  this  country,  with  the  colony  planted  by  Lord  Say 
and  Scale,  and  that  the  patrimonial  farm,  in  East  Had- 
dam,  Connecticut,  had  descended  in  a  direct  line  in  his 
family,  for  more  than  two  centuries. 
Judge.  Cone  was  not  an  eloquent  man,  in  the  ordinaiy 
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acceptation  of  that  term.  He  lacked  a  mnsical  voice,  and 
the  nervous  sensibility — which  are  the  gifts  of  nature — 
and  without  which,  it  is  impossible  to  reach  the  highest 
achievments  of  oratory.  The  vivid  imagination,  too,  was 
wanting,  which  delights  in  poetical  imagery,  or  in  rhetor- 
ical flourishes  ;  in  painting  the  passions,  or  exciting  them 
into  action.  He  was  not  addicted  to  a  rich  and  gorgeous 
diction,  to  color  his  thoughts  with  the  rainbow  tints,  the 
lights  and  shadows  of  the  universe  around  him,  the  seen 
and  unseen  world ;  but,  for  perspicuous  and  methodical 
statement,  and  irresistible  reasoning,  I  have  never  known 
any  one  to  surpass  him.  His  promptness  of  perception 
enabled  him  at  a  ghince  to  separate  the  point  in  issue 
from  all  extraneous  matter ;  to  disentangle  what  was  com-^ 
plex,  to  fix  upon  the  true  question  involved  in  the  case, 
and  to  shed  an  effulgence  of  light  upon  it,  making  it  an 
illuminated  path  of  discussion,  where  all  before  was 
beclouded  in  darkness  and  obscurity.  If  I  were  asked 
what  I  considered  the  most  striking  quality  of  Judge 
Cone's  mind,  I  should  answer,  unhesitatingly,  a  diamond- 
like clearness  of  perception,  through  which  all  ^objects 
appeared  simple  and  uncolored,  neither  magnified  nor 
diminished,  but  in  the  most  exact  truth.  So  clear  was 
the  logic,  and  so  close  the  connexion,  that  every  member 
of  his  argument  carried  the  weight  of  all  that  went  before, 
and  opened  the  way  to  all  that  was  to  follow.  In  this  he 
was  unrivalled ;  it  was  the  secret  of  his  success,  and  the 
crowning  glory  of  his  reputation. 

I  have  listened  to  forensic  discussions  in  Westminster 
Hall,  and  in  the  Supreme  Court  of  the  United  States,  and 
in  many  of  the  appellate  tribunals  of  the  sister  States  of 
the  Union ;  and  I  never  doubted  but  that  Judge  Cone 
would  have  sustained  himself  creditably,  upon  any  legal 
arena,  in  this  or  any  other  country. 

Although  the  law  presents  the  means    of  gaining 
respectability  and  competei^ce  to  all;    distinction  and 
40 
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eminence  to  many  ;  yet,  what  a  limited  number  pursue 
it  steadily,  industriously  and  uprightly ;  how  few  master 
it.  As  a  science,  Judge  Cone  had  a  thorough  knowledge 
of  his  profession  in  all  its  departments,  and  practiced  it  in 
the  love  of  it.  He  was  no  idler  in  the  vineyard  from 
which  Scarlett  and  Brougham,  and  Pinkney,  and  Berrien, 
had  garnered  such  an  abundant  harvest.  He  delved  daily 
and  diligently  at  his  work.  His  motto  was,  ^^nuUapabna 
sine  sudor e,** 

It  is  true  of  Judge  Cone,  as  of  many  other  emiueut 
jurists,  that  his  political  career,  .is  not  that  portion  of  his 
life,  which  his  eulogists  may  dwell  on  with  most  compla- 
cency  ;  still,  as  a  legislator,  he  has  done  the  State  some 
service.  His  revision  and  consolidation  acts  of  1855-'56, 
*upon  the  law  of  attachments  and  limitations,  &c.,  will 
connect  his  name  indissolubly  with  the  civil  code  of  Geor- 
gia, He  believed  in  a  thorough,  comprehensive  reform 
of  the  law,  and,  as  already  remarked,  labored  to  some 
extent,  to  that  end.  He  did  not  desire,  however,  to  prune 
the  tree  to  the  quick,  but  to  disencumber  it  of  its  rotten 
leaves  and  dead  branches  and  prurient  shoots:  and  all 
such  amendments  are  manifestly  for  the  advancement  of 
justice. 

It  was  said  of  a  certain  legal  functionary  of  England,  no 
less  a  personage  than  Sir  Richard  Pepper  Arden,  (afterward 
as  Lord  Alvanley,)  that  he  once  blundered  on  a  joke.  The 
ordidary  conversation  of  Judge  Cone  was  a  string  of  pearls, 
of  wit  and  humor.  He  had  a  keen  sense  of  the  ludicrous, 
and  Burton,  the  comedian,  was  not  more  effectual  in  pro- 
voking laughter  by  pointing  his  finger,  a  waggish  shake 
of  the  head,  or  the  gesticulation  of  the  features,  than  Judge 
Cone.  Foote  said  of  Wedderburne,  that  he  was  not  only 
himself,  but  the  cause  of  dullness  in  others.  The  very 
reverse  was  true  of  our  friend  ;  he  excited  mirth  in  every 
circle  he  entered.  Ko  man  understood  human  nature 
better.    In  one  of  our  journeyings  to  Quebec,  in  1832, 
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for  we  associated  intimately,  for  more  than  a  third  of  a 
century,  we  frequently  undertook  to  guess  at  the  calling 
of  the  various  persons  we  met,  by  their  dress  and  deport- 
ment, and  the  Judge  was  seldom  at  fault,  in  determining. 
The  deceased  was  the  most  agreeable  of  companions, 
always  cheerful  and  yielding.  He  never  fretted  at  what 
he  could  or  could  not  help — ^the  true  philosophy  of  life — 
temperate  in  his  diet  and  eschewing  dessert  and  confec- 
tionary ;  he  was  a  sound  sleeper,  and  a  stranger  to  that 
most  distressing  of  all  the  afSictions  that  flesh  is  heir  to 
— dyspepsia— and  hence  his  best  fiiculties  were  always  at 
his  command.  Charles  II  used  to  say  to  Lord  Shaftesbury, 
that  he  had  more  law  than  all  his  judges,  and  more  divinity 
than  all  his  Doctors.  It  might  be  going  too  far  to  affirm 
this  of  Judge  Cone ;  but  I  will  say  that  few  were  more  fa- 
miliar, cither  with  the  human  or  divine  code.  Whether 
he  treated  the  Scriptures  as  reverently  as  their  dignity 
deserved  is  somewhat  questionable ;  he  would  jest  with 
clergymen  and  others  upon  this,  as  upon  all  other  subjects. 
And  yet,  I  take  it  upon  myself  to  bear  testimony  that  he 
was  neither  a  scoffer  nor  a  skeptic.  He  declared  to  mo 
upon  his  death-bed  that  the  Christian  religion  was  the 
best  system  that  could  have  been  devised  for  man — that 
he  had  contributed  cheerfullj'  to  its  support,  and  that  he 
sincerely  desired  to  see  it  pervade  the  whole  earth.  For- 
giveness of  enemies  is  one  of  the  most  attractive  features 
of  Christianity.  About  the  last  sentence  uttered  by  Judge 
Cone,  the  day  I  spent  with  him,  during  his  last  illness, 
was  this :  "  I  am  at  peace  with  all  the  world ;  I  have  no  ill 
will  to  any  human  being,  and  there  is  not  one  in  existence 
to  whom  I  would  not  render  a  service,  if  in  my  power." 
And  I  doubt  not  he  spoke  the  truth.  I  never  knew  any 
one  more  free  from  envy,  hatred,  malice,  and  all  unchari- 
tableness.  And  for  this  I  loved  him,  with  all  his  faults. 
From  the  self-righteous  Pharisee,  from  the  slanderer  and 
the  backbiter,  good  Loi*d  deliver  us  ! 
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But  the  indulgent  husband,  and  fond  father — the  hu- 
mane master  and  the  kind  neighbor  is  gone !  Nevershall 
we  meet  his  genial  smile  again.  The  voice  of  censure  or 
of  praise  is  the  same  to  him  in  the  cold  and  silent  tomb. 
The  plaudits  of  the  audience  will  no  more  be  heard  or 
heeded  by  hlra  than  will  the  silent  flow  of  that  gentle 
tribute  of  tears  with  which  devoted  affection  bedews  his 
grave.  It  is  human  to  err;  this  old  truth  lies  at  the  foun- 
dation of  that  sublime  faith  which  trusts  in  an  incarnate 
atonement.  Judge  Cone  had  his  faults,  his  infirmities, 
his  weakness.  Who  has  not  ?  Let  him  that  is  without 
them  cast  the  first  stone.  But  he  had  a  generous  nature, 
great  virtues.  God  forbid  that  I  should  flatter  the  living 
or  the  dead ;  but  trusting  in  Him,  as  my  dying  friend  as- 
sured me  he  did,  is  it  forbidden  me  to  cherish  the  hope, 
that  the  struggle  of  life  ended,  he  has  recovered  his 
wasted  strength,  and  refreshed  his  fatigued  faculties  in 
the  balmy  breezes  of  Heaven's  happy  home  ? 
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ACTION. 

1.  The  corporation  of  the  City  of  Rome,  in  grading 
a  street,  dug  so  near  the  lot  of  the  plaintiff,  that 
the  earth  which  supported  it  crumbled  away  and  the 
fence  fell.  Held^  That  no  action  could  be  main- 
tained against  the  Mayor  and  Council  for  this 
injury. — Mayor  and  Council  of  Rome  vs.  Omberg,    46 

2.  M.  agreed  with  S.  &  P.  to  sell  them  a  pair  of  mill 
stones,  mill  irons,  and  gearing,  and  to  put  up  the 
machinery  for  $211,  payable  in  installments  at  a 
future  day.  He  delivered  the  mill  stones  and  irons, 
but  failed  to  do  anything  else,  under  the  agreement. 
S.  &  P.  retained  the  mill  stones  and  irons.  Before 
the  future  day,  M.  sued  them  on  an  account^  for  the 
mill  stones,  irons  and  gearing.  Ileld^  That  the 
action  lay,  so  far  as  the  mill  stones  and  irons  were 
concerned. — Sentell  et  al.  vs.  Mitchell 196 

3.  If  stock  be  destroyed  on  uninclosed  river  bottom 
lands,  the  trespasser  is  liable  to  the  owner  of  the 
cattle  or  hogs  for  the  injury;  and  it  is  immaterial 
whether  the  injury  be  inflicted  by  the  master,  or 
his  slaves. — Cantrell  vs.  Adderholt 239 

4.  A  defendant  who  has  paid  an  execution  on  which 
he  is  not  liable,  may  recover  back  the  money — he 
having  paid  it  under  the  belief  that  he  was  liable. 
Logan  vs.  Sumter....- : 242 
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• 

5.  R.  agress  to  sell  to  L.  a  place  known  as  the  Jbrick 
Yard  place,  md  to  receive  pay  in  work,  L.  does 
the  work,  and  R.  agrees  to  make  a  title,  but  after- 
wards uses  the  property  and  conveys  it  for  his  own 
purposes.  L.  has  a  right  to  sue  R.  and  recover  for 
the  work. — Leach  vs.  Rogers 247 

6.  A  representation,  that  a  person  may  be  safely 
credited,  if  it  does  not  indicate,  with  reasonable 
certainty,  the  amount  for  which  it  wiU  be  safe  to 
credit  him,  is  too  uncertain  to  give  a  right  of  action. 
Hopkins,  Allen  &  Co.  vs.  Cooper  &  Gilliland 392 

7.  A  public  nuisance  is  the  subject  of  indictmenij  and 
not  of  action. — So.  Ca.  Rail  Road  Co.  vs.  Moore  & 
Philpot 398 

8.  A  party  may  have  an  action  for  any  injury  received 
by  a  public  nuisance. — So.  Ca.  Rail  Road  Co.  vs. 
Moore  &  Philpot : 898 

ADMINISTRATORS  AND  EXECUTORS. 

1.  If  H.  dies  in  Arkansas  and  there  is  a  creditor  of 
the  deceased  in  Georgia,  and  assets  belonging  to 
the  estate  here,  and  the  estate  of  H.  be  insolvent, 
the  creditor  in  this  State  is  entitled  to  receive  his 
pro  rato  share  of  the  entire  fund  in  both  States; 
and  neither  justice  nor  the  courtesy  of  States  re- 
quires that  the  surplus  be  transmitted  by  the  ancil- 
lary administrator  here  to  the  principal  administra- 
tor in  Arkansas. — Mitchell  vs.  Cox 32 

2.  Notwithstanding  temporary  administrators,  or  such 
as  have  no  authority  to  sell  cotton,  and  appropriate 
the  proceeds  to  the  acceptances  of  their  intestate 
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on  drafts  drawn  by  the  owner  ot  the  cotton ;  still, 
if  they  notify  the  owner  that  they  shall  do  so,  and 
he  acquiesce  in  the  arrangement,  he  will  be  bound 
by  it ;  and  if  sued  for  the  cotton,  they  could  plead 
and  prove  that  the  proceeds  had  been  properly 
applied. — Cloud  &  Shackelford  vs.  Hartridge  et  al.  272 

3.  An  administrator  is  not  subject  to  garnishment 
within  twelve  months  after  his  appointment. 
Sillman   vs.  Millken 866 

4.  An  administrator's  letters  are  not  abated  by  his 
removal  out  of  the  State. — ^Brown,  administrator, 

vs.   Strickland 88T 

5.  Co-executors  have  all  a  joint  and  entire  authority 
over  the  assets,  and  the  acts  of  any  one  of  them 
are  deemed  the  acts  of  all. — Wilkerson  vs.  Woot- 
teu 568 

AGREEMENT. 

1.  A  guardian  had  a  bastard  child  by  his  ward,  and 
she  agreed  with  him  to  settle  a  part  of  her  property 
on  the  child.  -HeW,  That  the  agreement  was  not 
one  which  was  void  per  se. — Flanegan  vs.  Garrison 
and  Wife 159 

2.  An  agreement  made  by  a  defendant  in  an  action  of 
trover  with  other  persons,  that  they  shall  have  the 
possession  and  profits  of  the  labor  of  the  negroes 
sued  for,  provided  they  will  become  his  surety  for 
the  forthcoming  of  the  property  to  answer  the 
judgment,  does  not  protect  them  against  an  account, 
at  the  instance  of  a  security  on  the  appeal  who  has 
paid  a  part  of  the  judgment,  for  the  value  of  the 
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hire  or  profits  to  the  extent  that  the  surety  has 
paid  the  judgment. — Wood  &  Whitaker  vs.  Thomp- 

kins 159 

• 

AMENDMENTS. 

• 

1.  When  a  motion  for  a  non-suit  is  made  in  the  cir- 
cuit court  and  refused,  and  the  decision  is  excepted 
to  and  reversed  in  the  Supreme  Court,  it  is  compe- 
tent for  the  plaintiff  to  amend  his  writ,  so  as  to 
make  it  correspond  with  his  proof,  at  the  time 
when  application  is  made,  upon  the  return  of  the 
remittitur  to  enter  the  judgment  of  the  court  upon 
the  minutes  of  the  circuit  court. — Sullivan,  Cabot 
&  Co.  vs.  Rome  Rail  Road  Co 29 

APPEALS. 

1.  When  an  appeal  is  dismissed  on  account  of  a  de- 
fect in  the  aflBldavit  upon  which  it  is  entered,  it  is 
the  privilege  of  the  plaintiff  to  move  to  re-instate 
the  case  by  amending  the  affidavit  at  any  time 
within  the  term,  it  not  appearing  that  any  injury 
resulted  by  reqson  of  granting  such  permission. 
Ilolsenback  vs.  Martin 78 

ATTACHMENT. 

1.  The  plaintiff  in  attachment  ought  to  sign  his  affi- 
davit, and  if  he  does  not,  the  defect  is  not  amend- 
able.— Cohen   vs.   Manco 27 

2.  By  the  Act  of  1857,  ^'  authorizing  attachments  to 
issue  in  cases  sounding  m  damages,"  attachment 
lies  on  the  demand  for  a  breach  of  promise  of  mar- 
riage.— Morton  vs.  Pearman 323 
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3.  An  ageut  or  attorn ey-at-law  seeking  to  take  out 
an  attachment  must  swear  positively  to  the  ground  of 
attachment.  As  to  the  amount  of  indebtedness, 
he  may  depose  to  the  best  of  his  knowledge  aiftl 
belief. — Cole  vs.  Reilly  et  al 431 

ARBITRATION  AND  AWARD. 

1.  The  parties  to  an  arbitration  are  entitled  to  rea- 
sonable notice  of  the  sittings  of  the  umpire. — Wal- 
ker vs.   Walker 140 

• 

2.  And  if  one  of  the  parties  does  not  receive  such 
notice,  and  the  umpire  and  arbitrators  hear  the 
other  party,  and  the  umpirage  is  in  favor  of  the 
latter,  and  he  insist  upon  the  umpirage,  the  want 
of  such  notice  will  be  a  fraud  in  him,  at  least,  if 
not  in  the  arbitrators  and  umpire,  on  the  former 
party. — lb. 

3.  When  an  award  is  good  in  part  and  bad  in  part, 
if  the  bad  part  is  separable  from  the  good,  and  is 
not  a  condition  of  the  good  and  is  favorable  to  the 
party  insisting  upon  the  validity  of  the  good  part, 
the  good  part  will  be  upheld,  unless  there  is  in  the  . 
way  some  clause  in  the  submission. — 2b. 

4.  If  in  such  a  case  the  award  be  on  a  condition,  yet 
if  the  condition  be  confined  to  the  bad  part,  the 
effect  of  the  condition  will  be  confined  to  that  part. 
lb. 

5.  If  in  such  a  case  the  award  be  incomple,  yet  if  the 
incompleteness  be  as  to  matters  belonging  to  the 
void  part,  the  effect  of  the  incompleteness  will  be 
confined  to  that  part. — lb. 
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6.  An  award  made  under  a  rule  of  court,  according 
to  the  act  of  1799,  takes  the  place  of  the  verdict, 
and  the  judgment  on  it  the  place  of  the  judgment 
on  •the  verdict.  *  Consequently  the  judgment  is 
admissible  in  evidence,  as  to  persons  not  parties  to 
it,  in  the  same  way  in  which  it  would  have  been  so 
admissible  had  it  been  a  judgment  on  a  verdict. 
Whitlockvs.  Crew 289 

7.  There  is  a  case  pending  in  court  between  A  and 
C.  By  a  rule  of  the  court  it  is  referred  to  arbitra- 
tors, with  th^  stipulation  that  no  appeal  shall  lie 
therefrom  to  any  court,  "  except  for  fraud,  accident, 
or  mistake  ;'*  with  the  further  provision,  that  the 
"  arbitrators  be  guided  by  the  rules  laid  down  for 
the  regulation  of  arbitrations  in  the  act  of  March 
5th,  1856."  Subsequently,  the  parties  enter  into 
an  agreement  out  of  court,  submitting  other  mat- 
ters, as  well  as  those  embraced  in  the  suit,  to  arbi- 
trators. The  submission  recites  the  rule  of  court 
and  then  declares  that  the  arbitrators  "  shall  be  sub- 
ject to  the  terms  and  provisions  of  the  act  of  1856 
and  the  rule  of  reference  which  had  been  taken  by 
the  court  in  the  case  stated.  Heldy  That  either 
party  was  at  liberty  to  except  to  the  award  "  for 
fraud,  accident,  or  mistake,"  according  to  the  rule 
of  reference,  and  that  the  parties  were  not  restrict- 
ed to  the  right  of  objecting  to  the  award  merely  on 
the  ground  of  **  fraud  and  corruption"  in  the  arbi- 
trators, according  to  the  15th  and  16th  sections  of 
the  act  of  1856,  and  that  the  reference  to  that  act  in 
the  rule  and  the  submission  was  only  to  make  it  a 
guide  to  the  arbitrators  in  the  mode  of  conducting 
the  proceeding. — South  Carolina  Rail  Road  Co.  vs. 
Moore  &  Philpot 398 
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ARBITRATION  AND  AWARD— continued. 

8.  An  arbitrator  cannot  impeach  his  award  eight  daj's 
after  it  has  been  signed  by  him  and  soon  after  it 
has  been  published  to  the  parties. — lb, 

9.  If  an  arbitrator  act  maifestly  against  law,  an^  the 
error  appear  on  the  face  of  the  award,  the  court 
will  set  aside  the  award. — lb, 

10.  A  submission  to  arbitrators,  provided  amongst 
other  things  that  out  of  the  amount  found  for  the 
plaintiffs,  their  counsel's  fees  should  be  deducted, 
and  by  the  award  made  payable  by  the  defendants, 
directly  to  the  attorneys.  An  award  was  made 
making  said  provision.  Held^  That  the  counsel  of 
plaintiffs  were  not  necessary  parties  to  the  motion 
to  set  aside  the  award ;  nor  to  the  writ  of  error  sued 
out  to  reverse  the  judgment  of  the  court  made  upon 
the  award. — lb. 

9 

.    ATTORNEY  AT  LAW. 

1.  Not  feed  m  the  case^  may  be  employed  to  execute  a 
commission  to  take  depositions. — dlopton  v.  Nor- 
ris..... 188 

2.  An  attorney  is  not  liable  to  an  action  at  law  who 
acts  bona  fide  in  the  discharge  of  the  ordinary  duty 
of  an  attorney,  and  especially  in  directing  a  levy 
on  property  which  the  plaintiff  admits  in  a  consent 
decree  subsequently  made  by  a  court  in  chancery, 
was  subject  to  the  payment  of  this  identical  debt. 
Huutv.  Printup 29T 

BAIL. 

1.  When  in  describing  the  case  in  which  bail  is  taken 
everything  is  recited  in  the  bond  but  the  name  of 
the  county  where  the  action  is  pending ;  and  the 
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bond  purports  to  be  executed  in  that  county,  a 
prima  facie  case  of  identity  is  made  out  to  carry  the 
case  to  the  jury. — Deboard  v.  Brooks,  et.al 362 

2.  Wher§  a  judgment  was  rendered  on  the  28th  Oc- 
tober, 1857,  and  the  capias  was  issued  thereon  on 
the  2d  day  of  November  thereafter ;  and  the  clerk 
testified  that  he  commenced  immediately  after 
court  to  make  out  his  execution  docket,  and  issued 
this  process  in  its  order,  Held^  That  there  was  no 
such  negligence  on  the  part  of  the  plaintifi*  or  the 
clerk  as  would  discharge  the  bail. — lb. 

BANKS  AND  BANKING. 

1.  There  is  no  law  in  this  State,  authorizing  the  infe- 
rior courts  of  the  respective  counties,  to  levy  an 
extra  tax  for  county  purposes,  upon  the  capital 
stock  of  a  bank,  located  within  their  timits. — Cher- 
okee Ins.  and  Bank.  Co.  v.  The  Justices,  &c 121 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A,  as  principal,  and  B  as  security,,  make  a  note  to 
C.  B  takes  up  the  note  and  endorses  it  in  the  se- 
cond instance  to  D-  A  is  sued  to  insolvency  by  D, 
making  no  defence.  An  action  will  lie  against  B 
at  the  instance  of  D,  to  recover  upon  the  endorse- 
ment.— Mbncas  v.  Stacks  &  Ledbetter.. 35 

2.  Where  the  consideration  of  a  note  was  expressed 
to  be  "value  received,"  verbal  evidence  .that  an 
agreement  was  the  consideration,  was  not  evidence 

to  contradict  the  note. — Knight  v.  Knight 165 

3.  It  is  admissible  for  indorsers  of  a  .promissory  note 
.to  prove  that  they  were  entitled  to  notice  of  de- 
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BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES— CONTINUED. 

maDd  of  payment  and  refusal  to  pay  by  giving  evi- 
dence that  the  note  on  which  the  endorsement  was 
made,  was  given  for  negotiation,  or  intended  to  be 
negotiated  at  a  bank,  or  that  it  was*  deposited  in  a 
bank  for  collection. — Cothran  v.  Cunningham 177 

4.  The  acceptor,  drawer  and  endorsers  of  a  bill  of  ex- 
change, payable  at  a  bank,  are  not  subject  to  be 
sued  in  the  same  action. — Cox  et.  al.  v.Mec.  Sav. 

Bank 529 

Burke  v.  Same. 

5.  Demand  of  the  drawer^  and  notice  of  his  failure  to 
pay,  given  to  the  acceptor,  are  not  necessary  to 
charge  the  acceptor,  even,  although  he  niay  be  an 
acceptor  for  the  accommodation  of  the  drawer. — Ih, 

CA.  SA. 
See,  Insolvent  Debtors. 

CERTIORARI 

1.  A  trial  in  the  justice  conrttook  place  on  the  27th 
day  of  November,  1857,  and  the  party  cast  filed  his 
petition  for  certiorari^  on  the  28th  of  May.  Seld^ 
that  the  certiorari  was  not  applied  for  within  six 
months  "from  and  after  the  trial,"  as  required  by 

the  law. — Jones  v.  Smith ...•. 41 

* 

2.  A  second  certiorari  may  te  sued  out  in  the  same 
case,  provided  the  first  was  not  dimissed  upon  the 
merits. — Harlow  v.  Roper,  Scurry  &  Co 219 
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CERTIORARI— CONTINUED. 

8.  It  is  not  indispensably  necessary  that  the  clerk 
should  endorse  "filed,'*  on  the  petition  for  certio- 
rari.— lb. 

4.  Where  a  previous  certiorari  has  issued  and  been 
answered  by  the  magistrates  and  subsequently  dis- 
missed, the  answer  of  the  justices  to  the  first  certi- 
orari may  be  adopted  and  sent  up  by  them  as  their 
response  to  the  second. — lb, 

CHARGE  OF  THE  COURT. 

If  a  charge  be  inappIicaT^le  to  the  facts,  it  is  no 
ground  of  error  which  will  justify  a  new  trial,  even 
if  the  court  mistake  the  law,  especially  where 
the  charge  is  in  favor  of  the  plaintiff*  in  error. 
Mulligan  v.  Baily 607 

CLAIMS. 

1.  In  a  claim  case  the  sayingsof  the  defendant  in  Ji> 
fa,^  if  against  his  interest,  and  made  before  the 
commencement  of  the  suit  against  him,  are  admis- 
sible as  evidence  for  the  claimant. — Cloud  &  Shack- 
elford v.  Dupree 170 

COMMON  CARRIERS. 

1.  Common  carriers,  cannot  by  any  special  contract, 
exempt  themselves  from  liability  from  losses  aris- 
ing from  negligence. — ^Berry  et.  al.  v.  Cooper  and 
Boykin,  Ex'ors 543 

a 

2,  When  there  is  a  special  exemption  as  to  loss  by 
fire,  the  ontia  of  showing,  not  only  that  the  cause 
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OOMMOH"  CARRIERS— CONTINUED. 

of  the  loss  was  within  the  terras  of  the  exception, 
but  also  that  there  was  no  negligence,  lies  on  the 
carrier.T-J6* 

Bee  Principal  and  Agent. 
See,  also.  Usage. 

CONE,  HON.  F.  n.,  OBITTTARY. 
Notice  of. 622 

CONSTITUTIONAL  LAW. 

1.  The  legislature  has  constitutional  power  to  pass 
an  act  vesting  property  before  office  found,  of  an 
illegitimate  person  who  died  intestate,  leaving  no 
widow,  or  child,  or  mother,  or  illegitimate  brother 
or  sister,  in  half  brothers  and  sisters  born  in  lawful 
wedlock,  of  the  same  mother.— Gresham  v.  Rick- 

enbacker 227 

2.  There  is  no  constitutional  impediment  to  prevent 
the  legislature  from  changing  remedies,  provided 
they  are  not  so  impaired  as  to  render  them  nuga- 
tory. Beyo,nd  that  restriction,  parties  have  no 
vested  rights  in  remedies. — ^Lockett  v.  Usry.. ........  845 

8.  The  Act  of  1858,  "to  make  uniform  the  deci^ons 
of  the  Supreme  Court  of  this  State,  to  regulate  the 
reversals  of  the  same,  and  for  other  purposes,  is,  if 
constitutional,  only  prospective  in  its  operation. 
Bond  et.  al.  v.  Munroe 597 

CONTINUANCE. 

In  a  showing  for  a  continuance  by  a  defendant,  he 
swore  that  he  expected  to  prove  by  an  absent  wit- 
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ness  that  he  had  turned  over  notes  to  the  plaintiff's 
agent,  which  that  agent  "was  to  apply  to  the  note 
sued  on.'*  jHeW,  That  this  meant,  that  the  notes 
were  received  in  payment  of  the  note  sued  on ;  and, 
therefore,  that  the  showing  was  sufficient. — ^John- 
son  V.  Martin 183 

CONTRACTS,  CONSTRUCTION  OF. 

1.  Where  A  and  B  have  been  working  for  C,  under 
the  employment  of  D,  and  distrusting  the  ability 
of  D  to  pay  them,  refuse  to  go  on ;  and  to  induce 
them  to  do  so,  C  agrees  to  pay  them  himself,  or 
see  them  paid ;  this  promise  may  include  what  is 
due  for  past  as  well  as  future  services. — Smith  v. 
George 48 

2.  A  sells  to  B  the  privilege  of  making  and  vending 
a  patented  washing  machine,  in  three  counties,  for 
which  he  takes  three  notes  of  $100  each,  with  the 
agreement  that  if  these  machines  had  been  previ- 
ously sold  in  these  counties,  that  the  vender  should 
give  up  the  notes.  Meld,  that  upon  satisfactory 
proof,  that  as  these  machines  had  been. manufac- 
tured and  sold  in  one  of  the  three  counties,  the 
notes  were  void. — Osborn  v.  Herron 313 

CONTRACTS,  WITH  INFANTS. 

In  order  to  bind  a  contract  made  with  a  minor,  it  is 
not  necessary  that  their  parent  be  present.  It  is 
enough  if  the  father  or  mother  subsequently  ratify 
the  agreement. — Smith  v.  George..... 43 
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CBIMmAL  LAW. 

1.  An  indictment  for  being  the  father  of  a  bastard 
child  contained  no  allegation  that  the  woman  was 
a  single  woman.  Held^  That  the  indictment  was, 
nevertheless  good. — Smith  v.  The  State 19 

2.  And  further,  that  evidence  that  she  was  a  single 
woman  was  admissible  under  the  indictment. — lb. 

3.  To  entitle  a  defendant,  indicted  for  an  oflence  of 
a  grade,  for  which,  under  the  statute,  he  has  the 
right  to  demand  [a  trial,  to  an  Order  of  discharge 
and  acquittal,  he  must  show  by  the  minutes  of  the 
court,  that  he  has  made  such  demand,  according  to 
the  Act— Couch  v.  The  State 64 

4.  It  is  no  excuse  for  an  assault,  that  the  party 
assailed  says,  that  if  assailed,  it  will  be  at  the  risk 

of  the  assailant. — Coleman  v.  The  State 78 

6.  A  juror's  oath  cannot  be  received  to  impeach  his 
verdict. — lb. 

6.  A  new  trial  will  not  be  granted  in  a  criminal  cause, 
on  the  ground  that  the  verdict  of  the  jury  is  con- 
trary to  law,  the  charge  of  the  court,  evidence  and 
without  evidence,  if  the  court  below  has  charged 
the  jury  fully  and  correctly  on  the  law,  and  the  evi- 
dence has  been  fully  submitted  to  the  jury,  and 
there  was  some  evidence  to  support  the  verdict, 
and  the  presiding  judge  has  refused  to  grant  a  new 
trial. — Carnesv.  The  State 192 

7.  The  testimony  on  the  trial  of  another  defendant 
in  the  same  indictment,  cannot  be  read  to  the  wit- 
ness, on  the  trial  of  another  defendant,  to  refresh 

41 
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his  memory  or  for  other  purpose. — ^Brown  v.  The 
State 192 

8.  "Witness  caUed  by  one  party  and  sworn  but  not 
examined,  cannot  be  cross-examined  by.  the  other 
party,  but  that  party  may  call  and  examine  him 

..  as  his  own  witness,  and  ask  him  leading  questions, 
unless  he  shows  a  bias  against  the  party  who  first 
called  him,  or  was  sworn  by  mistake,    lb. 

9.  The  refusal  of  the  court  to  allow  a  witness  to  de- 
.  pose  whether  he  heard  the  sheriff  called  on  to  arrest 
the  defendants,  for  that  they  had  killed  the  deceas- 
ed, is  not  error.     lb. 

10.  Presence  and  participation  in  the  act  of  killing  a 
human  being,  is  not  evidence  of  consent  and  con- 
currence in  the  perpetration  ot  the  act,  by  a  de- 
fendant charged  as  aiding  and  abetting  in  the  kill- 
ing, unless  he  had  a  felonious  design  or  participated 
in  the  felonious  design  of  the  person  killing,     lb. 

11.  If  the  person  charged  with  murder  in  the  first 
degree,  commit  the  assault  on  the  deceased  with  a 
deadly  weapon,  but  his  intention  to  assault  him 
with  a  deadly  weapon  was  unknown  to  the  person 
charged  in  the  same  indictment  as  principal  in  the 
second  degree  and  he  intended  to  participate  in  an 
assault  and  battery  only,  and  in  no  design  to  kill, 
he  is  guilty  of  manslaughter  only.     lb. 

12.  If  a  person  charged  in  an  indictment  as  principal 
in  the  second  degree  is  connected  with  the  act  of 
killing,  but  is  not  connected  with  the  intention  to 
kill,  and  does  not  know  that  the  person  killing  in- 
tended to  use  a  deadly  weapon  in  making  the  as- 
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sault,  he  is  guilty  of  manslaughter ;  hut  if  the  court 
charged  the  jury  that  his  being  connected  with  the 
act  of  killing  made  him  guilty  of  murder,  a  new 
trial  ought  to  be  granted  if  the  jury  convicted  him 
of  manslaughter  only.     lb. 

18.  If  a  charge  of  the  court,  be  more  favorable  to  a 
defendant  than  the  evidence  would  warrant,  it  is 
no  ground  for  granting  a  new  trial.    i6. 

If  there  be  nothing  in  the  evidence  to  call  for  a  charge 
of  the  court  on  the  law  of  involuntary  manslaugh- 
ter, it  is  not  error  in  the  court  to  feil  to  give  it.   lb. 

14.  If  the  court  fail  or  omit  to  charge  the  jury  in  re- 
gard to  any  particular  point,  claimed  by  counsel  to 
be  involved  in  the  cause,  and  the  counsel  make  no 
request  in  writing  of  the  court  to  charge  the  jury 
on  said  points,  they  must  be  held  to  have  been  sat- 

.  isfied  with  the  charge  as  given,    lb. 

15.  Errors  complained  of  must  be  plainly  and  dis- 
tinctly set  forth  in  the  bill  of  exceptions.    lb. 

16.  Principal  charged  with  murder  in  the  second  de- 
gree may  be  put  on  his  trial  for  murder,  after  a 
defendant  charged  as  principal  in  the  first  degree, 
has  been  convicted  of  voluntary  manslaughter. 

A  juror  cannot  be  allowed  to  impeach  his  own  ver- 
dict,   lb. 

» 

17.  New  trial  will  not  be  granted  merely  to  examine 
a  witness  who  had  given  evidence  in  the  cause  on 
a  point  on  which  he  could  give  negative  evidence 
only.     lb. 

18.  New  trial  will  not  be  gran  ted  when  the  weight  of 
evidence  supports  the  verdict,    lb. 
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19.  Nothwithstanding  the  court  has  pronounced  its 
judgment  in  a  criminal  case,  it  is  in  the  power  ot 
the  court  to  change  it  before  the  same  has  been 
entered  upon  the  minutes,  especially  when  the 
court  has  been  requested  by  the  defendant  to  re- 
consider its  sentence,  with  a  view  to  its  naodifica- 
tionw— Jobc  vs.  The  State 2B5 

20.  To  complete  the  oftence  of  uttering  a  forged  pa- 
per, it  must  be  published  as  true,  when  the  party 
knows  it  to  be  fraudulent;  and  with  intent  to  in- 
jure somebody.  And  if  the  jury  fail  to  find  this, 
their  verdict  is  a  nullity,  upon  which  no  judgment 
can  be  awarded  but  one  of  acquittal. — Couch  vs. 
The  State 367 

21.  The  case  of  a,  witness  introduced  to  impeach 
another  witness,  forms  no  exception  to  the  general 
rule  against  the  asking  of  leading  questions. — Allen 

vs.  The  State 396 

22.  A  request  by  defendant  to  charge  that  he  was 
justified  in  shooting  after  prosecutor  had  attempted 
to  shoot  him,  is  objectionable,  because  it  assumes 
the  fact  that  prosecutor  had  attempted  to  shoot 
him ;  and  also  -because  that  fact  alone,  without  its 
appearing  for  instance  whether  or  not  the  prose- 
cutor was  continuing  the  combat,  does  not  consti- 
tute a  justification. — lb. 

23.  Under  an  indictment  for  shooting  at  another,  it 
is  a  very  material  matter  whether  or  not  the  gun  is 
loaded,  and  how  loaded. — lb. 

24.  It  is  an  abuse  of  the  discretion  given  by  the  act, 
of  1811,  to  award  costs  against  the  accused  in  a 
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case  where  there  is  no  evidence  against  him. — Giles 
vs.  The  State 463 

25.  The  Act  of  1811,  giving  Justices  of  the  Peace,  in 
cases  when  a  person  is  discharged  by  them  for  want 
of  sufficient  cause  of  commitment,  a  discretion  to 
award  costs  against  the  prosecutor  or  against  the 
accused,  is  not  applicable  to  the  case  of  slaves. — lb. 

26.  It  is  not  error  in  the  court  to  allow  a  prisoner  in 
a  capital  case,  to  be  tried  by  a  jury  taken  from  the 
grand  jury  list,  by  the  consent  of  both  counsel  for 
the  State  and  the  accused. — Sarah  (a  slave)  vs.  The 
State 576 

27.  As  the  prisoner  may  waive  even  atrial  itself,  and 
be  capitally  punished  upon  his  own  confession  of 
guilt,  he  may  waive  every  minor  right  or  privilege. 
The  greater  includes  the  less,  or  the  whole  the 
parts. — lb. 

28.  The  confession  of  a  slave  freely  and  voluntarily 
made  at  the  time,  is  not  rendered  objectionable  be- 
cause punishment  has  been  inflicted  at  some  previ- 
ous period,  to  compel  her  to  confess. — lb. 

29.  On  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  testimony,  the  fact  expected  to 
be  proved  should,  if  possible,  be  verified,  and  it  is 
necessary  for  the  defendant  to  swear  that  the  evi- 
dence was  unknown  at  the  time  of  trial. — lb. 

30.  Notwithstanding  the  presiding  judge  may  betray 
some  emotion  on  the  trial  of  a  criminal  case,  still, 
if  no  rule  is  violated,  a  new  trial  will  not  on  that 
account  be  granted. — lb. 
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31.  Where  a  slight  mistake  occurs  in  taking  down 
the  testimony  which  is  read  to  the  jury,  a  new  trial 
will  not  be  granted  if  the  evidence  was  full  and 
complete  otherwise,  as  to  the  guilt  of  the  accused.-ii. 

32.  The  Court  itself  may  take  down  the  testimony 
in  a  criminal  case  instead  of  having  it  done  by  an 
amanuensis. — lb. 

33.  The  omission  of  the  Court  to  ask  the  prisoner  if 
he  have  anything  to  say  why  sentence  should  not 
be  prononnced,  is  not  such  an  irregularity  as  will 
entitle  the  accused  to  a  new  trial. — lb. 

34.  Where  the  law  confides  to  the  Court  the  discre- 
tion to  inflict  the  death  penalty  or  some  milder 
punishment,  it  must  be  an  extreme  case  to  induce 
or  even  warrant  this  Court  in  interfering  with  the 
sentence. — lb. 

35.  The  indictment  charged  the  defendant  as  a  prin- 
cipal. The  evidence  showed  that  another  inflicted 
the  mortal  blow — the  prisoner  being  present,  aiding 
and  abetting.  HeJd^  That  the  variance  was  imma- 
terial ;  both  being  principals  in  law,  as  well  as  in 
deed;  and  the  stroke  of  one  being  in  law  the  stroke 

of  the  other. — Hill  (a  slave)  vs.  The  State 604 

Stephens,  dissenting. 

DAMAGES. 

1.  As  to  the  excessiveness  of  damages. — ^TJmphreys 

et  al.  vs.  Hendricks 157 

2.  A  decree  for  damages  in  a  bill  filed  for  indemnity 
by  a  vendor  against  his  warrantor  is  premature, 
notwithstanding  the  eviction  of  the  vendee,  it  not 
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DAMAGES — CONTINUED . 

appearing  that  the  vendor  has  been  actually  dam- 
nified; he  is  only  entitled  to  be  secured  against  fu- 
ture loss  by  his  warrantor. — ^Hampton  vs.  Pool 514 

DEED  OF  GIFT  OF  A  SLAVE. 

A  gift  of  a  slave,  if  in  writing,  signed  and  sealed  by 
the  donor,  attested  by  one  subscribing  witness,  and 
proved  or  acknowledged,  and  recorded  within 
twelve  calendar  months  from  its  execution,  is  good 
against  a  subsequent  purchaser,  although  he  may 
be  a  purchaser  without  actual  notice  of  the  gift. —  # 
Turner  vs.  Thurmond - 174 

DOWER. 

1.  Although  a  vendor  of  land  merely  gives  a  bond  to 
make  titles  on  payment  of  the  purchase  money, 
thus  retaining  in  himself  the  legal  title,  yet  his 
widow  is  not  entitled  to  dower  in  the  land. — ^Aaron 

vs.  Byrne *•..., .., 107 

2.  If  the  husband  is  seized  of  lands  at  any  time  dur- 
ing the  coverture,  and  they  have  not  been^dbnveyed 
away  by  him,  nor  by  a  public  officer,  under  judicial 
sale,  the  widow,  at  his  death,  is  entitled  to  dower 

in  said  lands. — Hart  vs.  McCoUum 478 

EJECTMENT. 

1.  The  statute  of  limitations  does  not  run  against  the 
true  owner  of  land,  in  favor  of  the  tenant  in  pos- 
session while  he  disclaims  title  in  himself,  and  is 
seeking  the  true  owner  with  the  avowed  purpose 
of  purchasing  of  him  ;  and  it  is  immaterial  whether 
this  disclaimer  and  recognition  of  title  in  another 
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be  made  before  or  after  the  seven  years'  bar  baa 
attached.— Long  vs.  Young 130 

2.  Cutting  fire  word  and  rail  timber  on  land  are  not 
such  acts  of  ownership  as  to  constitute  adverse  pos- 
session.— lb, 

EQUITY. 

1.  There  is  equity  in  a  bill  by  a  security  for  the  de- 
fendant in  an  action  of  trover,  who  has  paid  the 
judgment  or  a  part  of  it,  to  have  an  account  from 

•  persons  to  whom  the  property  was  delivered  dur- 
ing the  pendency  of  the  suit,  under  a  collusive 
agreement  to  defraud  the  surety. — Wood  &  Whit- 
aker  vs.  Tompkins 159 

2.  When  the  remedy  required  by  a  case  is  an  injunc- 
tion, it  cannot  be  true,  that  there  is  an  adequate 
remedy  at  law. — Knight  vs.  Knight 165 

3.  The  negro  of  a  cestui  que  trust  is  sold,  and,  with 
the  proceeds  of  the  sale,  land  is  purchased,  the  title 
of  which  passes  to  the  cestui  que  trust.  Held^  That 
the  cestui  que  trust  cannot  retain  the  land  and  re- 
cover back  the  negro. — ^Fears  vs.  Lynch 249 

4.  Equity  will  not  drive  a  party  to  common  law, 
when  by  doing  so  his  rights  would  be  delayed,  if 
not  jeopardized. — Ponder  vs.  Cox 805 

EQUITY  PLEADING  AND  PRACTICE. 

1.  Notwithstanding  the  original  bill  be  sworn  to,  yet 
the  amendment  to  it  need  not  be,  unless  it  be  ne- 
cessary to  continue  the  injunction. — Maddox  vs. 
Howe 61 
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EQ.  PLEADING  AND  PRACTICE.— continued. 

2.  A  father  and  son  agree  that  the  son  shall  convey 
to  the  father  a  certain  lot  of  land,  in  consideration 
of  which  the  father  undertakes  and  promises  to 
devise  to  the  sop  two  other  lots,  and  also  property 
to  compensate  him  for  services  rendered.  A  bill 
to  enforce  this  agreement  is  not  demurable  for 
multifariousness. — lb. 

3.  It  is  the  right  of  the  complainant  to  amend  his  bill 
in  matter  of  form  or  substance  at  any  stage  of  the 
cause  that  he  may  see  fit ;  and  if  the  effect  of  the 
amendment  be  to  destroy  the  bill,  the  defendant 
must  take  advantage  of  it  by  demurrer,  or  a  motion 

to  dismiss. — Vanduzer  vs.  McMillan 839 

4.  A  complainant  cannot  waive  an  answer  from  the 
defendant ;  but  to  every  bill,  it  is  the  privilege  of 
the  defendant  to  file  an  answer,  and  to  use  the 
same  as  testimony,  or  for  the  purpose  of  a  cross- 
bill, or  any  other  purpose  sanctioned  by  the  usages 
and  customs  of  courts  of  equity. — lb. 

5.  An  answer  that  admits  enough  of  the  bill  to  enti- 
tle the  complainant  to  the  decree  he  prays  for,  is 
sufficient,  whether  it  answers  all  of  the  bill  or  not. 
Berry  &  Mehan  vs.  Winter '. 602 

EVIDENCE. 

1.  A  party  being  convicted  of  a  misdemeanor,  a  mo- 
tion  was  made  by  him  for  a  new  trial,  and  in  that 
motion,  was  incorporated  a  brief  of  the  evidence  as 
taken  down  by  the  court ;  which  brief  was  agreed 
to  by  both  parties  and  approved  by  the  court.  The 
motion  was  overruled  and  the  same  brief  was  in- 
corporated in  a  bill  of  exceptions,  (which  bill  was 
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also  agreed  to  by  the  parties  and  sanctioned  by  the 
court,)  and  sent  up  to  tbe  appellate  court.  That 
court  granted  a  new  trial,  and  on  that  trial,  a  copy 
of  this  brief — the  copy  retained  by  the  lower  court, 
under  the  law  on  that  subject — was  offered  as  sec- 
ondary evidence  of  what  a  witness  had  sworn  to, 
on  the  first  trial,  a  foundation  having  been  laid  for 
its  introduction  as  secondary  evidence.  Held, 
That  the  copy  was  admissible. — Smith  vs.  The 
State 19 

2.  A  witness  may  testify  that  he  wrote  a  letter  ad- 
dressed to  a  particular  individual ;  but  he  will  not 
be  permitted  to  disclose  the  contents,  unless  the 
foundation  is  first  laid  to  let  in  this  secondary  evi- 
dence.— Holcomb  vs.  The  State 66 

8.  Sayings  are  not  admissible  as  a  part  of  the  res 
gesice^  if  it  appears  that  they  were  uttered  at  an  in- 
definite time,  after  the  happening  of  the  thing  to 
which  they  relate. — Sims  vs.  Macon  &  Western 
Railroad  Co 93 

4.  If  the  defendant  claims  title  under  the  complain- 
ant, he  has  the  right  to  show  that  title  was  in  the 
complainant,  if  he  can. — ^Flanegan  vs.  Garrison  k 
Wife 186 

5.  One  of  the  two  witnesses  to  a  deed  pertinent  to 
the  issue,  was  a  party  defendant  in  the  case.  He 
was  oftered  by  the  defendant  as  a  witness  to  prove 
the  deed,  no  excuse  having  been  given  for  not  call- 
ing the  other  subscribing  witness.  Heldy  That  he 
was  not  competent. — TJraphreys  et  al.  vs.  Hen- 
dricks   « ..«...« 157 
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6.  The  consideration  of  a  note  was  expressed  to.be, 
"value  received."  Held^  That  verbal  evidence, 
that  an  agreement  was  the  consideration  of  the 
note,  would  not  be  evidence  to  contradict  the  note. 
Knight  vs.  Knight 166 

7.  The  jury  are  to  determine  on  the  credit  they  will 
give  a  witness,  who  has  been  impeached  on  one 
side  for  want  of  character,  but  who  has  been  sup-  • 
ported  on  the  other  by  counter  proof.  That  the 
jury^)elieved  him  is  no  ground  to  set  aside  a  ver- 
dict as  being  against  evidence. — Western  &  Atlan- 
tic Railroad  vs.  Carlton 180 

8.  A  miU-wright  may  give  his  opinion  as  the  skillful- 
ness  of  work  done  on  a  mill,  but  not  a  miUer, — 
Walker  vs.  Fields 287 

9.  An  expert  may  give  an  opinion  upon  the /acte  tes- 
tified to  by  other  witnesses,  but  not  upon  their 
opinions. — lb. 

10.  It  is  the  right  of  the  defendant  to  introduce  sur- 
rebutting testimony,  although  it  be  cumulative 
only. — lb. 

11.  In  a  suit  against  the  assignee  of  an  execution  by 
a  defendant,  to  recover  back  money  paid  upon  it, 
the  exemplification  of  a  judgment  and  an  execu- 
tion against  another  defendant  for  the  same  debt, 
by  which  it  appears  that  the  plaiutifi^,  from  whose 
representatives  the  assignee  derived  title,  had  been 
paid  the  debt,  is  admissible  in  evidence ;  and  so  is 
the  exemplification  of  the  judgment  and  the  exe- 
cution against  the  defendant  on  which  the  money 
was  paid. — Logan  vs.  Sumter 242 
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12.  AdgoiiBsions  of  a  party  chafged  with  larceny, 
when  evid^nbe. — Walker  vs.  The  State.. 254 

13.  When  cotton  is  weighed  by  warehouse  men,  and 
an  accoant  of  the  weights  is  rendered  the  storer, 
their  books,  and  not  bis,  are  the  best  evidence  as 
to  the  weights. — Cloud  &  Shackelford  vs.  Hartridge 
etal 272 

14.  A  party  cannot  support  the  testimony  of  his  own 
witness  before  he  is  attacked  either  for  want*of 
character  or  because  he  has  made  contradictory 
statements. — ^Hamilton  vs.    Conyers 276 

15.  A  party's  answers  to  interrogatories  are  evidence 
against  him  as  admissions,  though  the  interrogato- 
ries may  belong  to  a  different  case. — Whitaker  vs. 
Crew 289 

16.  A  person  who,  by  a  release,  has  freed  himself 
from  all  interest  in  the  event  of  the  soit,  is  com- 
petent as  a  witness. — -'Martin  vs.  Mitchell 382 

17.  A  witness  offered  to  impeach  another  witness, 
forms  an  exception  to  the  general  rule  against  the 
asking  of  leading  questions. — Allen  vs.  The  State.  395 

18.  The  depositions  of  a  witness  cannot  be  impeached 
by  proof  of  contradictory  statements,  which  the 
witness  had  no  opportunity  to  explain;  neither 
can  they  be  impeached  by  statements  of  the  witness 
that  they  did  not  speak  the  truth. — Mulligan  vs. 
Bailey 607 

19.  If  a  part  of  a  letter  is  admissible  as  evidence, 
another  part,  needed  to  explain  that  part,  is  ad- 
missible.— Walker  vs.  Griggs 552 
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FRAUD. 

1.  An  unsuccessful  attempt  to  commit  a  fraud  by  A. 
on  B.,  does  not  justify  B.  in  practicing  a  fraud 
upon  A. — Mulligan  vs.  Bailey 507 

• 

2.  If  a  charge  be  inapplicable  to  the  facts,  it  is  no 
ground  ot  error  which  will  justify  a  new  trial,  even 
if  the  court  mistake  the  law ;  especially  where  the 
charge  is  in  favor  of  the  plaintiff  in  error.  The 
offence  of  fraud  consists  in  the  deception  which  is 
practiced ;  and  this  may  be  done  just  as  effectually 
when  speaking  the  truth  literally,  as  by  uttering  a 
falsehood. — lb. 

FRAUDS,  STATUTE  OP 

1.  When  a  verbal  contract,  as  to  land,  has  been  so 
largely  acted  on  as  to  be  almost  fully  performed 
on  both  sides,  the  effect  is  to  take  the  case  out  of 
the  statute  of  frauds. — ^Knight  vs.  Knight 165 

FRAUDULEITT  ASSIGNMENTS. 

A  transfer,  by  an  insolvent  debtor,  to  one  of  his  cred- 
itors, of  his  books  of  accounts,  to  collect  the  same, 
and  out  of  the  proceeds,  to  pay  himself,  and  turn 
over  the  balance,  if  any,  to  the  assignor,  is  void 
under  the  act  of  1818.  The  cases  of  Norton  vs. 
Cobb  ^  Orawford  (20  Ga.  Rep.  44,)  and  Watkina  vs. 
Jenks  ^  Ogden  (24  Ga.  Rep.  431,)  re-affirmed. — 
Lamb  &  Mathis  et  al.  vs.  Radcliff. 520 

GAMING. 

The  acta  of  174  fCobb,  725,)  and  1765  (Cobb,  727,) 
against  gaming,  constitational  and  valid ;  and  of 
force  in  this  State. — ^Neal  vs.  Todd  &  Killebreed...  884 
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GARNISHMENT. 

1.  An  administrator  is  not  subject  to  gamisfaraent 
within  twelve  months  after  his  appcdntment. — 
Selman  vs.  Milliken ^. 366 

HUSBAND  AND  WIFE. 

A  husband  is  called  upon  to  testify  on  an  issue  of 
devisavit  vel  non,  where  his  wife  takes  an  interest 
under  the  will  if  established  by  law,  upon  which 
his  marital  rights  would  attach ;  he  by  deed  con- 
veys the  whole  interest  in  trust  for  the  sole  and 
separate  use  of  his  wife  and  children;  subsequently 
the  wife  relinquishes  to  her  children.  Meldy  That 
the  wife  had  the  right  to  execute  the  conveyance, 
and  that  the  husband  was  thereby  qualified  to 
swear  as  a  witness  in  the  case.  And  further,  that 
the  wife  being  no  party  to  the  case,  and  her  inter- 
est being  determined,  it  did  not  violate  the  rule 
which  forbids  husbands  and  wives  from  testifying 
against  each  other.-^Meredith  and  wife  v.  Hughes.  671 

ILLEGALITY. 

1.  An  affidavit  of  illegality,  on  the  ground  of  pay- 
ment, was  put  into  Skji.fa.  and  overruled.  After- 
wards a  motion  was  made  to  have  the  Ji,  fa,  enter- 
ed satisfied  as  paid.  Held^  That  the  judgment 
overruling  the  affidavit  was  a  bar  to  this  motion. 
Tucker  V.  Respass 613 

2.  Whether  the  sheriff  shoujd  or  should  not  receive 
an  affidavit  of  illegality,  is  a  question  he  must 
determine  for  himself;  and  if  he  determines  it 
wrong,  he  will  be  liable  to  the  injured  party. — lb. 

3.  Attached  to  a^.  fa.  was  a  paper  which  purported 
to  be  a  copy  of  a  judgment  overruling  an  affidavit 
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of  illegality,  the  copy  being  signed  and  certified 
by  the  clerk,  but  not  sealed.  Held^  That  the  paper 
was  sufficient  notice  to  the  sheriff,  that  pne  affida- 
vit of  illegality  had  once  been  received  and  that 
he  ought  not  to  receive  another,  if,  indeed,  any 
notice  was  necessary. — lb. 

INFANTS. 

1.  An  action  for  or  against  an  infant  should  be  pros- 
ecuted or  defended  in  their  own  name,  and  4;hey 
should  in  all  cases  appear  by  guardian. — Oliver  v. 
McDuffie.. 522 

2.  If  an  infant  be  liable  on  a  contract  for  necessaries, 
he  is  suable  at  law,  and  there  is  no  need  of  resort- 
ing to  equity. — lb. 

8.  Whether  an  aciiount  for  necessaries  be  contracted 
-  before  or  after  the  appointment  of  a  guardian,  can 
make  no  difference  as  to  the  forum  where  suit  is  to 
brought. — lb. 

See  Wills,  6.    Parent  and  Child,  1-2. 

INFERIOR  COURT. 

1.  When  the  inferior  court  are  required  by  statute  to 
adjudge  the  expenses 'incurred  by  the  escheator,  in 
securing  escheated  property,  they  are  not  bound  to 
direct  an  issue  of  fact  to  ascertain  such  expenses. 
Gresham  v.  Rickenbacker 227 

2.  If  the  inferior  court  be  required  to  determine  such 
expenses,  their  judgment  or  award  is  final  and  con- 
clusive on  the  parties. — lb. 
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8.  If  counsel  have  been  employed  by  the  escheator,  a 
reasonable  allowance  should  be  made  them  by  the 
court. — lb. 

INJUNCTIONS. 

1.  An  unsound  negro  was  sold  by  an  administrator, 
but  without  warranty  of  soundness,  and  without 
deceit.  The  purchaser  applied  for  an  injunction 
to  prevent  the  collection  of  his  note  given  for  the 
purchase  money.     Held^  that  he  was  not  entitled 

to  the  injunction. — Johnson  v.  Andrews 17 

2.  When  injunction,  to  prevent  the  erection  of  con- 
templated or  anticipated  nuisance,  will  not  be 
granted. — Mygatt  v.  Qoetchiue,  20  Geo.  Rep.  350, 
re-affirmed. 

Cunningham  v.  Rice 80 

8.  A  party  is  not  entitled  to  an  injunction  who  shows 
that  he  has  been  negligent  and  careless  in  guard- 
ing his  rights,  and  that  if  he  has  been  subjected  to 
loss  it  was  because  he  had  not  attended  to  his  inter- 
ests in  proper  time. — ^Dulin  v.  Caldwell  &  Co 117 

4.  An  injunction  will  always  be  dissolved  when  all 
the  equity  in  the  bill  is  fully  denied  by  the  answers; 
and  when  the  reasons  for  dissolving  the  injunction, 
so  far  as  the  rights  and  equitie's  of  the  parties  are 
concerned,  are  much  stronger  than  for  retaining  it 
Weaver  V.  Qamett,  et.  al 608 

6.  Where  there  is  no  equity  in  the  bill,  the  injunc- 
tion it  prays  for  ought  to  be  refused. — Smith  & 
Lennard  v.  Lard,  et.  aL 585 
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INSOLVENT  DEBTORS. 

1.  Judgment  against  a  defendant  and  his  secnrity  on 
ca  sa.  bond,  after  the  defendant  has  been  discharg- 
ed under  the  Honest  debtor's  Act,  to  which  pro- 
ceedings the  plaintiffs  were  parties,  the  judgment 
taken  without  his  consent,  ought  to  be  set  aside. 
Johnson,  Smith  k  Co.  v.  Thurmond  &  Terry 127 

2-  A  oa.  sa.  bond  payable  to  the  sheriff  instead  bf  the 
plaintiff,  is  good ;  and  the  court  will  compel  the 
officer  to  assign  the  same. — Tucker  v.  Davidson....  585 

8.  A  ca.  sa.  bond  is  intended  only  to  secure  the  ap- 
pearance of  the  debtor.  If  he  surrenders  himself 
at  court,  or  is  delivered  up  by  the  sureties,  the 
bond  is  discharged. — lb. 

4.  A  ca.  sa.  bond,  with  a  condition,  ^^that  the  debtor  • 
appear  and  abide  by  and  perform  the  judgment  of 
the  court  in  the  premises,"  is  a  valid  bond. — lb. 

INTEREST. 

ft 

1.  The  drawer  of  a  lot  of  land  conveyed  it  with  war- 
ranty, and  the  purchaser  took  possession.  The 
drawer  failed  to  take  out  his  grant,  and  the  lot  was 
granted  to  another  person,  under  the  forfeiting  act, 
and  he  evicted  the  purchaser  from  the  drawer,  and 
that  purchaser  sued  the  drawer  on  his  warranty. 
JSeldj  That  he  was  not  entitled  to  recover  interest 
on  the  purchase  money,  for  the  period  between  his 
purchase  and  the  issuing  of  the  grant,  as  he  had 
eogoyed  the  rents  of  the  land  during  that  period. 

Whitakerv.  Crew 289 

42 
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INTEBOGATORIES. 

An  attorney  not  feed  in  the  case  may  be  employed  to 
execute  a  ^commission  to  take  the  deposition  of 
wiine^ses ;  and  if  the  witness  examined  in  reply  to 
a  queetion,  '^who  are  present  at  the  execution  of 
these  interrogatories,  and  whp  of  them  is  feed 
eounael  or  agent  for  plaintiff  in  takingthem  7"  says 
that  *'no  one  is  present  bat  the  commissioners  and 
myselj^"  Hie  answer  is  full  and  sufficient  for  the 
objects  contemplated  by  the  party  aaking  the  ques- 
tion« — Clopton  v.  JN^orris ....•  188 

JOINT  TENABTTS  AND  TEKAKT8  IN  COM- 

MON. 

One  or  more  of  several  jointrtenant^  or  tenants  in 
common,  may  sue  separately  in  trover. — ^Howard 
et.  al.  v^  Snelling  et.  aL 468 

LAMAR,  JOHN,  ESQ.,  OBITUAIIY. 

Notice  of. : 620 

LANDLORB  AND  TENANT. 

1.  The  act  of  1827,  to  amend  the  rent  laws  of  this 
State,  requires  the  tenant  before  he  can  arrest  the 
f.,  proceeding  thereon  given  to  the  landlord,  to  swear 
that  his  lease  is  not  expired,  and  that  he  does  not 
hold  the  premises  either  by  lease  or  rent  from  the 
affiant  who  is  seeking  to  dispossess  him.  Mddj 
That  where  there  is  a  bkmJc  in  the  affidavit  where 
the  name  of  the  movant  should  appear,  the  omis- 
sion is  fat^I,  and  is  not  amendable.«-->Lockett  v. 
(Tsry 845 
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LAKLORD  AND  TENANT— continubp. 

2.  Notwithstanding  the  lease  ea:pired  at  the  end  of 
the  year  1853,  still,  if  the  tenant  seeks  to  ai*rest 
the  process  after  the  act  of  1854  went  into  opera- 
tion, his  affidavit  must  conform  to  that  act ;  the 
movant  haying  amended  his  proceeding  so  as  to 
bring  himself  within  its  provisions. — lb. 

3.  A  verdict  rendered  in  a  cause,  where  there  is  no 
issue  under  the  rent  acts  of  1827  and  1854,  is  a 
nullity,  and  may  be  treated  as  such. — lb. 

4.  Although  the  judgment  of  the  court  {furports  to 
be  founded  upon  a  verdict,  and  the  verdict  is  void, 
still  the  judgment  can  be  executed,  provided  it  be 
good  without  the  verdict. — lb. 

5.  A  tenant  who  holds  over,  may  file  his  affidavit  at 
any  time  before  he  is  dispossessed,  and  arrest  the 
proceeding.— ;i6^ 

-^  LEGACIES,  CHARGEABLE  ON  LAND. 

1*  A  pecuniary  legacy  to  infant  wards,  payable  whep 
they  become  twenty-one,  was  charged  on  lands. 
The  devisees  of  the  l^nds  paid  the  legacies  to  the 
guardian,  before  thb  wards  became  twenty-one. 
A.fterward8,  the  devisees  sold  the  lands.  Meld^ 
That  the  lands,  in  the  hands  of  the  purchaser 
remained  charged  with  the  legacies. — Cato  v.  Gen- 
try,..  ; 828 

LIMITATION  OP  ESTATES. 

1.  A  limitation  of  an  estate  by  a  testator  to  his  wife, 
during  her  natural  life  or  widowhood,  is  good. 
Doyal  and  wife  vs.  Smith,  Ex'r 263 
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LIMITATION  OP  ESTATES— costirtjed. 

• 

2.  "  I  give  to  my  daughter,  Lucinda  Mildred  Brown, 
the  following  property,  to-wit;  Jack,  &c.  All  the 
above  property  I  give  to  my  daughter  Lucinda  Mil- 

.  dred  Brown,  for  her  own  separate  support  and  for 
the  support  of  her  and  her  family ;  and  the  proper- 
ty nor  its  increase  to  be  made  subject  to  the  debts 
of  no  person  she  may  marry,  it  nor  its  proceeds, 
but  to  go  wholly  to  h6r  support,  her  and  her  chil- 
dren and  family.  The  above  property  I  give  to  my 
daughter  Lucinda  M.  Brown,  for  her  own  benefit 
and  separate  ^support,  it  and  its  increase,  for  her 
and  her  children  and  family,  and  at  her  death  it 
and  its  increase  to  go  to  her  children  and  be  equally 
divided  between  them,  and  the  above  property,  it 
nor  its  insrease  nor  its  proceeds,  is  not  to  be  made 
subject  to  the  debts  of  no  person  that  she  may 
marry ;  and  if  she  should  die  and  leave  children, 
and  they  should  not  be  raised;  and  they  should  die, 
then  and  in  that  case,  it  is  my  will  that  all  the 
above  property  that  I  have  given  my  daughter  be 
put  together  and  the  man  she  should  marry  have 
one-third  of  it  and  its  increase,  and  the  other  two- 
thirds  be  equally  divided  between  all  my  grand- 
children, &c/'  Heldy  That  Lucinda  Mildred  Brown, 
(Mrs.  Jossey,)  took  an  estate  for  life  only  in  the 
property  bequeated  to  her  by  Reuben  Brown,  her 

'  father.— Jossey  and  wife  vs.  White  et  al 265 

8.  A  nuncupative  will  was  in  these  words :  "  He  set- 
tles by  will,  James,  Sukey,  and  Emily,  on  Mrs. 
Mary  Ann  Caraway,  and  the  natural  heirs  of  her 
body,  after  her  death."  Held^  That  the  negroes 
vested  absolutely,  in  Mrs.  Caraway. — Caraway  vs. 
Smith 641 
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LIMITATIONS,  STATUTE  OF. 

1.  Kotwithstanding  fraud  and  concealment  is  a  good 
reply  to  the  pliea  of  the  statute  of  limitations^  stilly 
where  the  demand  is  thirty  years  old,  and  the  cred- 
itor has  been  grossly  negligent  in  not  ferreting  out 
the  fraud,  equity  will  not  lend  its  aid  in  such  a 
case. — Edmonds'  Ex'rs  vs.  Goodwy n 39 

2.  If,  in  a  suit  on  a  promisory  note,  the  statute  of 
limitations  is  pleaded,  and  a  new  promise  is  proven, 
the  statutory  bar,  which  applies  to  the  original 
demand,  is  that  which  applies  to  the  new  promise. 

•   Dawson  &  Dawson,  Adm'rs  vs.  Godkins 811 

LOST  PAPERS. 

Under  the  act  of  1856,  notice  of  a  proceeding  to  estab- 
lish a  lost  or  destroyed  paper,  must  be  served  per- 
sonaUy  on  the  party,  if  to  be  found  within  the  State ; 
and  if  not,  published  in  some  public  gazette  with- 
in the  State  for  three  months ;  and  if  a  party  resid- 
ing out  of  the  county  be  served  by  leaving  a  copy 
at  his  residence,  the  proceeding  is  void.  If  the 
proceeding  be  against  the  drawer  of  a  draft,  the 
acceptors  should  be  made  parties. — Bond  vs.  Whit- 
field, Adm'r , 63T 

MALICIOUS  MISCHIEF. 

To  coiiiititute  the  offence  of  malicious  mischief  under 
our  Code,  it  is  not  necessary  to  prove  actual  ill-will 
or  resentment  towards  the  owner  or  possessor  of 
the  property.  If  the  act  be  done,  wantonly  and 
recklessly,  or  under  circumstances  which  bespeak 
a  mind  prompt  and  disposed  to  the  commission  of 
mbchief,  it  is  sufficient. — Mosely  vs.  The  State...  190 


662  INDEX. 


MAKEETS. 

A  grant  to  establish  and  keq>  up  a  market,  does  not  of 
itself  imply  the  power  to  exclude  all  persons  from 
selling  elsewhere  marketable  articles  within  market 
hours. — ^Bethune  vs.  Hughes 560 

MARRIAGE  SETTLEMENTS. 

The  expression,  '^  bona  fide,  creditor,"  in  the  act  of 
1847,  for  recording  marriage  settlements,  means  a 
creditor  who  gives  credit  on  the  faith  of  the  prop- 
erty contained  in  the  marriage  settlement. — Cloud 
k  Shackelford  vs.  Dupree 179 

MISTAKE. 

If,  on  a  note.given  in  part  of  the  consideration  agreed 
to  be  paid  for  lands,  the  payee  enter  that  the  princi- 
pal of  the  note  is  reduced  one  thousand  dollars  in 
consequence  of  the  correction  of  an  error  in  the 
bond  for  titles,  such  entry  does  not  bind  the  party 
making  it ;  it  depends  on  whether  the  error  was  in 
the  contract,  and  in  the  process  used  in  arriving  at 
the  aggregate  price  of  all  the  lands,  to  give  effect 
to  which  the  bond  for  titles  was  given.— Hamilton 
vs.   Conyers 276 

MUNICIPAL  CORPORATIONS,  POWERS  OF. 

1.  Under  a  power  conferred  by  the  Legislature  upon 
municipal  corporatious,  to  make  all  contractc^in 
their  corporate  capacity,  which  they  may  deem 
necessary  for  the  welfare  of  the  city,  and  which  do 
not  conflict  with  the  laws  of  the  Federal  afid  State 
governments,  they  have  a  right  to  make  a  contract 
for  the  construction  of  water-works. — Mayor  and 
Council  of  Rome  vs.  Cabot '. 50 
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MUNICIPAL  CORPORATIOlSrS,  POWERS 

OF— CONTINUED. 

2.  A  grant  to  establish  B,nA  keepup  a  market,  does  not 
of  itself  imply  the  power  to  exolade  all  persons 
from  selling  elsewhere  Marketable  'articles  within 
market  hours. — ^Bethnne  vs.  Hughes 560 

NE  EXEAT  BOND. 

Security  upoti  a  ne  exeat  bond  when  sued  thereon  can- 
not object  to  the  sufficiency  of  the  affidavit  upon 
which  the  bilhwas  sanctioned. — ^Blue,  Adm'r  et  al. 
vs.  Sheppard  et  al 566 

NEW  TRIAL. 

1.  When  the  verdict  is  equitable  and  there  is  evidence 
to  support  it,  it  will  not  be  set  aside,  for  an  error 
in  the  charge,  unless  there  is  a  motion  for  a  new 
trial  with  that  error  as  a  ground  for  the  motion. 
Whitlock  vs.  Gains 25 

2.  When  the  case  is  not  only  fairly  but  favorably 
submitted  to  the  jury,  and  there  is  sufficient  proof 
to  sustain  the  verdict,  the  court  will  reluctantly 
interpose,  especially  where  there  is  reason  to  be- 
lieve that  the  jury  understand  the  character  of  the 
witnesses,  and  of  the  accused,  better  than  the  court. 
Holcomb  vs.  The  State 66 

8.  Newly  discovered  evidence,  if  merely  cumulative, 
is  not  a  sufficient  ground  for  a  new  trial. — Cole- 
man vs.  The  State T8 

4.  The  defendant,  in  an  attachment,  took  issue  on 
the  attachment-afidavit ;  and,  thereupon,  moved 
for  leave  to  open  and  conclude  the  case  on  the  trial 
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of  the  issue.  The  court  overruled  the  motion,  and 
there  was  a  verdict  for  the  plaintiff.  The  record 
did  not  show  whether  any  evidence  was  introduced 
by  the  plaintiff,  (Jr  indeed  by  either  party.  Held, 
That  the  case  made  by  the  record,  was  not  suffi- 
cient to  entitle  the  defendant  to  a  new  trial. — ^Be- 
theavs.  Prothro 108 

5.  If  one  of  the  grounds  on  which  a  new  trial  is  mov- 
ed, is  that  the  verdict  of  the  jury  is  contrary  to.  the 
charge  of  the  court,  and  the  charge  is  not  sent  up, 
that  ground  will  not  be  considered. — Grice  vs. 
Graham 186 

6.  The  verdict  of  the  jury  not  being  contrary  to  the 
weight  of  evidence,  a  new  trial  will  not  be  granted. 
lb. 

T.  "When  proof  of  a  credit  to  which  the  losing  party 
is  entitled,  has  been  rejected  by  the  court,  a  new 
trial  will  be  awarded,  unless  the  judgment  is  abated 
by  the  amount  of  said  credit. — Harper  vs.  Parker,  257 

8.  When  the  point  at  issue  between  the  parties,  is 
whether  a  certain  transaction  was  an  absolute  or 
conditional  sale,  and  the  court  charges  in  both  as- 
pects of  the  case,  and  there  is  evidence  to  justify 
the  charge,  the  verdict  will  not  be  disturbed. — lb. 

9.  The  verdict  of  a  jury  on  an  issue,  on  a  plea  in 
abatement  to  the  jurisdiction  of  the  court,  sustain- 
ing the  jurisdiction,  when  there  was  evidence  on 
both  sides,  will  not  be  disturbed. — ^Hendry  vs. 
Smith 408 
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10.  NotwithstandiDg  the  court  may  differ  with  the 
jury  as  to  the  preponderance  of  the  proof,  yet 
the  verdict  will  not  he  disturbed  upon  a  naiced 
question  of  fact,  provided  there  be  sufficient  evi- 
dence to  support  the  finding;  especially  when  the 
circuit  judge  is.  satisfied  and  refuses  to  grant  a  new 
trial. — ^Diomatari  vs.  Choate  et  al 820 

11.  On  the  trial  of  a  caveat,  the  court  having  put  to 
the  jurors  the  question,  whether  they  had  formed 
and  expressed  an  opinion  as  to  which  party  ought 
to  prevail,  was  requested  by  the  caveator  to  ask 
those  of  them  who  answered  this  question,  yes,  the 
further  question,  what  was  the  foundation  of  their 
opinion ;  and  the  court  refused  to  put  this  further 
question.  Heldy  That  such  refusal  was  not  a  suffi- 
cient ground  for  a  new  trial. — Martin  vs.  Mitchell,  882 

12.  A  juror,  during  the  progress  of  a  trial,  slept  one 
night  in  the  same  room  with  one  of  the  counsel  for 
the  prevailing  party,  but  it  was  a  room  in  a  tavern, 
and  the  only  separate  lodging  [place  left;  he  paid  • 
his  own  expense ;  slept  in  the  same  bed  witfi  the 
.sheriff;  there  was  no  conversation  about  the  case ; 
and  there  was  evidence  quite  sufficient  to  support 
the  verdict.  Held^  That  this  was  not  a  sufficient 
cause  for  setting  aside  the  verdict. — lb, 

18.  A  new  trial  ought  to  be  granted  where  one  of 
the  jury  is  cousin  to  the  prosecutor,  and  the  fact 
not  known  to  the  accused  or  his  counsel  till  after 
his  conviction. — ^Brown  vs.  The  State 489 

14.  If  there  be  a  conflict  of  testimony,  and  the  circuit 
judge  refuses  1o  grant  a  new  tiial,  this  court  will 
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not  interfere,  altfaoagh,  in  their  opinion,  the  weight 
of  testimony  is  against  the  verdict. — ^Doe  ex  dem. 
Hanby  vs.  Tucker , 484 

15.  When  the  verdict  is  contrary  to  the  evidence,  a 
judgment  ordering  a  new  trial  ought  not  to  bedis- 
turbed. — Clements  &  Miller  vs.  Little 491 

16.  lit  a  claim  case,  the  defendant  in  fi.  fa.  was  ex- 
amined as  a  witness,  by  the  plaintiff,  without  objec- 
tion by  the  claimant.  Seldy  That  such  examina- 
tion was  not  a  ground  for  a  new  trial. — Caraway 

vs.  Smith 541 

17.  When  the  verdict  of  the  jury  is  strongly  and  de- 
cidedly against  the  weight  of  evidence,  not  only  as 
to  the  amount  of  damages  found,  but  the  right  of 
the  plaintiff  to  recover  at  all,  and  the  circuit  judge 
grants  a  new  trial,  this  court  will  not  interfere. 
Cook  vs.  Jones 589 


• 


NUISANCE. 


• 


1.  The  erection  of  a  bridge  across  a  navigable  stream, 
so  low  as  to  obstruct  the  passage  of  boats,  is  a  pub- 
lic nuisance. — ^South  Carolina  Bailroad  Company 

V.  Moore  &  Philpot 898 

2.  A  public  liuisance  is  the  subject  of  ifidicimenty  not 
of  action. — lb, 

8.  If,  by  a  public  nuisance,  a  party  suffer  particular 
damage,  an  action  lies. — lb. 

4.  For  any  obstruction  to  the  public  highway,  or  a 
stream,  which  is  a  public  nuisance,  though  such 
obstructs  the  plaintiff's  business,  an  action  on  the  \ 
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case  cannot  be  maintained  by  the  party  so  obstruc- 
ted, unless  under  special  circumstances;  the  only 
remedy  being  by  indictment.— 76. 

PARENT  AND  CHILD. 

1.  A  father  is  bound  to  pay  a  debt  contracted  by  his 
minor  child,  if  he  authorized  the  child  to  contract 
it ;  and  a  promise  by  the  father  to  pay  the  debt,  in 
certain  events,  is  a  &ct  admissible  to  the  jury  on 
the  question,  whether  the  father  did,  or  did  not, 
authorize  the  son  to  contract  the  debt. — ^Brown  & 
McCoy  V.  Deloach 486 

2.  A  firm  of  merchants  furnished  a  minor  with  goods, 
consisting  of  a  plated  chain,  two  gold  pens  and 
pencil  cases,  a  cassimere  suit  of  clothes,  two  pairs 
of  kid  gloves,  and  other  similar  articles,  and  proved 
by  a  witness  that  "the  goods  were  necessaries  and 
suitable  to  the  condition"  of  the  minor.  There 
was  no  proof  that  the  minor  had  not,  already  a 
supply  of  such  goods.  The  father  of  the  minor 
was  sued  for  the  price  of  the  goods.  Held^  That 
even  if  a  father  is  bound  to  pay  for  necessaries  fur- 
nished to  his  child,  and,  even  if  these  goods  are 
such  as  can  be  included  in  the  term  necessaries, 
yet,  that  the  father  is  not  liable  to  pay  for  them, 
unless  it  be  shown  that  the  child,  when  furnished 
with  them,  was  destitute  of  such  goods. — lb. 

PAROL  TESTIMONY. 

Evidence  of  fraud  or  mistake,  in  making  the  estimate 
ot  the  price  to  be  paid  for  a  settlement  of  land,  in 
a  suit  on  a  note  given  for  the  land  is  admissible, 
although  notes  and  a  bond  for  titles  expressive  of 
the  contract  were  signed  by  the  parties,  and  such 


668  INDEX. 


PAROL  TESTIMONY— coNTiNTTBD. 

evidence  does  not  vary  or  contradict  the  written 
testimony. — ^Hamilton  v.  Cdnyers 276 

PARTNERSHIPS. 

1.  A  partnership  is  presumed  to  be  solvent  until  the 
contrary  appears. — ^Wallace  &  Wingfield  v.  Hull, 
Frierson  k  Co 68 

2.  The  apparent  interest  of  each  partner  is  to  be  con- 
sidered and  treated  as  his  actual  interest,  until 
rebutted  by  proof. — lb. 

8.  The  right  of  partners  can  be  ascertained  and  set- 
tled at  law  as  well  as  in  equity. — lb. 

4.  A  creditor  of  two  members  of  a  firm  is  entitled,  by 
garnishment,  against  any  one  having  effects  of  the 
firm  in  his  hands,  or  who  is  a  debtor  to  such  part- 
nership, to  subject  the  interest  of  said  two  mem- 
bers in  said  effects  or  debt  to  the  payment  of  his 
demand.— 26. 

5.  The  firm  of  A  &  B  sue  C  on  a  partnership  debt — 
it  is  not  allowable  for  C  to  settle  the  claim  by  cred- 
iting it  with  the  amount  due  him  by  one  of  said 
firm,  without  the  knowledge  and  consent  of  the 
other  partner. — Harlow  v.  Roper,  Scurry  &  Co 219 

6.  The  assets  of  a  partnership  were  not  sufficient  to 
pay  the  debts  against  the  partnership ;  the  sepa- 
rate assets  of  one  of  the  partners,  a  deceased  per- 
son, were  not  sufficient  to  pay  his  separate  debts. 
Jffeldf  That  the  partnership  debts  had  the  right  to 
be  first  paid  out  of  the  partnership  assets,  and  the 
separate  debts  the  right  to  be  first  paid  out  of  the 
separate  lEtssets. — Tombs  v.  Hill 871 
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1.  Where  a  suit  is  pending  against  Skfemaky  and  she 
intermarries,  the  suit  does  not  abate,  neither  can 
the  husband  be  made  a  party  by  scire  facias^  but 
the  case  proceeds  to  judgment  and  execution  with* 
out  noticing  the  husband. — ^Evans  v.  Lipscomb  et 

al 71 

2.  A  trustee  brought  trover.  Afterwards  he  moved 
that  he  might  be  removed  from  the  action,  and 
another  person  be  put  in  his  place ;  and,  in  support 
of  the  motion,  he  showed  that,. by  regular  order  of 
court  he  had  been  removed  from  the  trusteeship, 
and  that  person  appointed  to  his  place.  Held,  that 
the  motion  ought  to  have  been  granted. — Lindsey 

Y.  Lindsey 169 

8.  When  an  act  is  directed  to  be  done  at  a  particular 
term  of  the  court,  the  session  of  which  is  prevented 
by  providential  cause,  the  act  may  be  done  at  the 
next  ensuing  term. — ^Weatherford  v.  Shegag  et  al,  194 

'4.  Where  bail  process  is  sued  out,  under  the  act  of 
1857,  it  is  not  necessary  that  the  sum  sworn  to 
should  be  endorsed  upon  the  declaration  when 
filed.— i6. 

5*  If,  in  a  suit  on  a  foreign  judgment  it  appears  that 
of  eight  defendants,  the  officer  served  five,  but  he 
does  not  designate  the  five  by  name,  and  it  appears 
that  the  parties,  plaintifis  and  defendants  appeared 
by  counsel,  and  the  jury  m  their  verdict  mention 
each  of  the  eight  defendants  by  name,  and  say  they 
find  against  the  defendants,  and  it  appears  that  an 
appeal  was  entered,  and  that  on  a  motion  to  dis- 
miss the  appeal,  all  the  defendants  mentioned  by  . 
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V 

ff 

name  were  appellants,  it  Ib  sufficient  prima  fade 
evidence  against  two  of  the  eight  defendants  sued 
here,  that  they  appeared  and  defended — ^it  is  not 
conclusive  on  them,  however,  they  may  proive  the 
contrary.-^-Shsmds  k  Co.  v.  Howell  &  Co 222 

■ 

6.  A  plea,  which,  in  effect,  is  a  plea  of  partial  failure 
of  consideration,  that  in  ascertaining  the  price  of 
lands  sold,  which  was  to  be  arrived  at  by  estimat- 
ing the  number  of  acres  in  all  the  lands,  there  was 
a  fraud  or  mistake  in  setting  down  the  number  of 
lots  of  land  by  which  one  lot  was  added  improperly 
is  a  good  plea. — ^Hamilton  v.  Oonyers 276 

T.  A  plea,  filed  as  a  plea  otnon  estfactumy  imd  of  no 
value  except  as  such  plea,  need  not  be  striken  out, 
if  the  affidavit  of  its  truth  be  expunged.  It  cannot 
benefit  the  defendant  nor  harm  the  plaintiff. — lb. 

8»  K  the  declaration  is  amenable,  so  as  to  make  it  fit 
the  evidence,  the  evidence  should  be  received. 
Whitlockv.  Crews 28» 

r 

\ 

9.  A  plaintiff  amended  his  declaration  by  substitut- 
ing another  person  for  himself.  This  amendment 
was  struck  out,  on.  the  objection  of  the  defendant. 
JSeldy  that  the  effect  was  to  restore  the  case  to  its 
first  condition,  and  therefore  was  to  make  him 
become  the  plaintiff  again. — ^Bealle  t.  Day.... 435 

10.  An  argument  d)*awn  from  matter  not  contained 
in  the  record,  must  be  disregarded. — lb. 

11.  To  a  scire  facias  to  make  a  party  plaintiff,  the 
defendant  pleaded  a  retraxit  by  the  previous  plain- 
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PLEADING  AND  PRACTICE— cohthwbd. 

^  tiff,  and  a  ^^settlement"  with  the  previous  plaintift. 
The  court  declined  to  divide  these  pleas,  but  saved 
them  far  a  defence  to  the  defendant  on  the  trial  of 
the  action.  Hdd^  that  this  action  ought  not  to  be 
disturbed. — lb. 

12.  The  amendatory  act  of  1858-'54  did  not  intend 
to  subvert  the  order  of  pleading,  so  as  to  admit  a 
dilatory  plea  to  be  filed,  after  .the  pase  had  been 
tried  upon  its  merits  and  wasr  pending  on.  the 
appeal. — Berry  et«  al.  v.  Cooper  &  Boykin,  Exors.  548 

POOR  SCHOOL  FUNDS. 

All  the  accounts  of  poor  school  teachers  are  to  be 
paid  pro  raia^  by  the  act  of  1857  on  the  subject. 
Kiugv.  Barber , , 298 

POSSESSION,  ADVERSE. 

Cutting  fire  wood  and  rail  timber  on  land  are  not 
such  acts  of  ownership  as  to  constitute  adverse 
possession. — ^Long  v.  Young.  180 

POSSESSION,  CONSTRUCTIVE. 

1.  A  residence  upon,  and  the  actual  possession  and 
occupation  of  one  of  two  tracts  of  land  conveyed 
to  the  defendant  in  the  same  deed,  is  not  such  a 
constructive  possession  of  the  other  tract  of  which 
there  is  no  actual  occupation,  as  if  continued  long 
enough,  will  bat  an  action  by  the  rightful  owner 
under  the  statute  of  limitations. — Grimes  v.  Rag- 
land 128 
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POWERS  OF  ATTORNEY, 

1.  That  a  power  may  be  a  power  coupled  with  au        , 
interest,  the  agent  must  have  aQ  interest  in  that  to 
which  the  power  relates ;  it  is  not  enough  that  he 
pays  a  valuable  consideration  for  the  power. — Con- 
ey, Adm'r.  v.  Sanders  et.  al 511 

2.  The  fifth  section  of  the  act  of  1785,  which  section 
declares,  that  sales  of  lands,  made  under  powers, 
shall  be  good'  if  made  before  the  agent  has  '^notice 
of  a  countermand,  revocation,  or  death  of  the  the 
constituent,"  apliesonly  to  powers  made  out  of  the 
State lb. 

PRACTICE,  IN  SUPREME  COURT. 

1.  When  two  judges  only  of  the  supreme  court  pre- 
side in  a  cause,  (the  third  being  absent  from  prov- 
idential cause,)  and  they  cannot  agree  npon  a  judg- 
ment after  the  same  has  been  heard  and  consid- 
ered, and  the  writ  of  error  is  stricken  from  the 
docket,  and  these  facts  are  certified  in  the  remit- 
titur by  the  clerk  of  this  court  to  the  court  below, 
it  is  not  error  in  the  circuit  judge  to  order  a  judg- 
ment of  affirmance,  to  be  entered  upon  his  min- 
utes.—Styles  v.  The  State 888 

2.  Glisson  applied  for  letters  of  administration  on  the 
estate  of  Wm.  H.  Carter.  Joseph  H.  Carter  resis- 
ted the  application ;  the  ordinary  decided  in  favor 
of  Glisson ;  Carter  appealed,  and  pending  the  suit, 
died.  The  second  term  after  his  death — nothing 
having  been  done  in  the  case  in  the  meantime — 
Glisson  moved  for  certain  orders  in  the  case,  which 
motion  was  refused.  To  that  refusal  Gliaton 
excepted,  and  made  it  the  ground  of  a  writ  of  error. 
Held,  That  the  writ  of  error  ought  to  be  dismissed. 
Glisson  V.  Carter «••••• 516 
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PRINCIPAL  AND  AGENT. 

1.  Where  cotton  is  shipped  through  an  agent  for  that 
purpose,  he  is  authorized  to  bind  his  principal  ac- 
cording to  law.  In  the  absence  of  proof  to  the 
contrary,  the  general  law  of  cofnmon  carriers  is 
the  power  under  which  the  agent  acts.  If  a  usage 
be  sufficiently  established,  that  will  govern,  be- 
cause it  is  presumed  to  be  known  to  the  parties. 
And  this  presumption  is  conclusive  upon  the  prin- 
cipal, whether  it  is  known  to  the  agent  or  not. 
But  a  custom  known  only  to  tie  agent,  and  which 
is  not  so  established  as  to  make  it  the  law  of  the 
contract  otherwise,  will  not  bind  the  principal. 
The  knowledge  of  the  agent  is  not  the  knowledge 
of  the  principal  in  this  case.  .  In  other  words,  if 
he  acts  upon  his  private  knowledge,  he  exceeds  his 
authority,  and  does  not  bind  his  principal. — ^Berry 
et  al.  vs.  Cooper  and  Boykin,  ex'ors 548 

RAILROADS,  LIABILITT  OP. 

1.  A  railroad  company  is  not  liable  for  a  loss  occa- 
sioned by  a  collision  of  its  trains,  if  its  agents  used 
ordinary  care  to  prevent  the  collision,  and  if  the 
party  suffering  the  loss  was  guilty  of  gross  negli- 
gence.— Sims  VB.  Macon  &  West.  Railroad  Co 93 

2.  Parol  evidence  is  admissible  to  show  it  a  rule  of 
the  Western  &  Atlantic  Railroad,  that  persons  are 
not  to  be  on  the  platform  when  the  cars  are  in 
motion. — Yonge  vs.  Kinney ill 

3.  A  railroad  car  running  off  the  track,  is  prima-facie 
evidence  of  negligence  in  some  of  the  persons  con- 
nected with  the  road. — lb. 

43 
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•  RAICROADS,  LIABILITY  OF— continued. 

4.  If  the  person  who  is  injured  by  the  cars  running 
off  the  track  is  himself  culpable,  the  damages,  if 
any,  should  not  be  as  large  as  if  he  had  been  free 
from  fault. — lb. 

5.  The  plaintiff,  in  a  suit  against  the  superintendent 
of  the  road,  is  not  restricted  to  the  amount  claimed 
when  he  presented  his  account  to  that  officer  for 
settlement.  As  in  other  cases,  he  recovers  accord- 
ing to  his  proofs  un^r  the  law. — ^Western  &  At- 
lantic Eailroad  vs.  Carlton 180 

6.  The  proof  was,  that  a  man's  cattle  were  killed  by 
a  railroad  traiq,  and  that  the  agent  of  the  railroad 
company,  when  applied  to  for  pay  for  the  cattle, 
offered  to  pay  for  them,  which  offer,  however,  was, 
from  being  deemed  inadequate,  rejected.  Hdi^ 
That  this  proof  was  sufficient  to  cast  on  the  com- 
pany  the  onus  of  proving  that  the  killing  of  the 
cattle  was  not  the  result  of  negligence. — Georgia 
Railroad  &  Banking  Co.  vs.  Willis 317 

REFORMING  AND  CANCELLING  INSTRUMENTS. 

1.  If  an  instrument,  by  mistake  of  its  author  or  drafts- 
man, fails  to  speak  his  mind,  a  court  of  equity  will 
modify  the  instrument,  so  as  to  make  it  speak  his 
mind. — ^Ward  et  al.  vs.  Allen 74 

2.  A  deed,  though  void,  may  be  a  cloud  over  the  true 
title  ;  and,  therefore,  a  bill  will  lie,  to  have  it  de- 
livered up  to  be  cancelled. — ^Brewton  vs.  Smith 
and  Wife 442 

3.  K.  made  a  deed  in  which  he  said,  "I  give  and  be- 
queath the  aforesaid  slaves  to  the  said  Ebaline 
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BEFORMING  AND  CANCELLING  INSTRITMENTS. 

CONTINUED. 

Bikes  and  any  other  child  or  children  which  I  may 
hereafter  have."  K.  had  children  born  afterwards. 
These  filed  a  bill,  and  prayed  that  the  deed  might 
be  so  reformed  as  to  make  it  convey  their  interest 
to  a  trustee  for  them, — ^alleging,  in  the  bill,  that 
such  trustee  was  left  out  of  the  deed,  by  ignorance 
of  law  in  the  donor  or  his  scrivener.  Heldy  That 
the  bill  lay. — lb. 

•       • 

BENT. 

1.  J.  D.  leased  to  C.E.  a  lot  in  the  city  of  Savannah, 
for  the  term  of  three  years,  at  an  antkual  rent  of 
J800,  ^^  upon  condition  that  the  said  J.  D.  should,  on 
or  before  the  first  day  of  October  next,  have  the 
main  dwelling  house  and  all  the  out-houses,  (in-, 
eluding  servants'  rooms,)  on  said  Ipt,  put  in  com- 
plete tenantable  order  and  condition,  and  will,  on 
or  before  the  last  mentioned  day,  have  the  garden 
lot,  in  front  of  said  main  dwelling  house,  properly 
laid  out  and  enclosed  with  iron  railing,  U  being  un- 
derstood and  agreed  that  the  payment  of  rent  is  not  to 
commence  untU  all  the  said  work  is  finished^  and  it 
being  optional  with  said  C.  E.  to  abandon  and  give 
up  said  lease,  if  the  said  work  shall  not  be  com- 
pleted within  three  months  after  the  said  first  day 
of  October  next." 

It  was  further  agreed  between  the  parties,  that 
"  should  the  said  C.  E.  be  evicted  from  the  premi- 
ses during  the  lease,  without  fault  on  his  part,  that 
the  rent  should  cease  and  determine ;  and  further, 
that  the  payment  of  rent  should  also  cease  when- 
ever the  premises  should  become  untenantable  from 
fire  or  any  other  casualty,  without  the  fault  of  the 
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KENT — CONTINUED. 

said  C.  E.  Heldy  That  under  this  contract  no  rent 
accrued  until  the  work  was  completed. — ^Epping  vs. 
Deyanny 422 

2.  A  tenant  cannot  so  withdraw  his  claim,  under  the 
rent  act  of  1827,  (Cobb,  701,)  as  to  relieve  himself 
from  the  penalty  of   being  assessed   for  double 
rent,  in  case  the  issue  is  found  against  him. — ^Par- 
ker vs.  Beeman 475 

•       • 

3.  An  appeal  lies  under  the  rent  law  of  1827^ — lb. 

RULES  OF  SURVEY. 

A  rule  of  survey  taken  out  pending  an  action  of  eject- 
ment, should  be  limited  to  the  purpose  for  which 
it  was  intended,  namely,  to  ascertain  the  hcus  or 
the  true  boundaries  of  the  premises  in  dispute; 
and  it  is  an  excess  of  power  to  delegate  to  the  sur- 
veyor the  authority  to  make  comerSj  and  to  run  and 
mark  boundary  lines.  This  is  to  lay  off  and  ad- 
measure lands  and  not  to  re-survey  them. — Strip- 
ling vs.  Davis 465 

SCIRE  FACIAS. 
See  Pleading  and  Practice,  11. 

SHERIFF,  RULES  AGAINST,  AND  DISTRIBUTION 

OP  MONET. 

1.  A  sells  B  a  tract  of  land  at  fall  valuation  incum- 
bered with  a  judgment  lien,  to  satisfy  which,  the 
the  land  is  sold  by  the  sheriff,  leaving  a  surplus, 
after  satisfying  the  principal  interest  and  cost  of 
the^./a.    Upon  a  rule  against  the  sheriff,  and  at 
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the  instance  of  A,  held  that  B,  the  purchaser,  and 
not  A,  was  entitled  to  this  balance. — Fulcher  vs. 
Felker. 252 

SHERIFFS'  RETURNS.      . 

1.  The  return  of  service  on  the  writ,  by  the  sheriff, 
cannot  be  traversed,  except  for  fraud  or  collusion. 
Tillman  vs.  Davis 494 

See,  also,  Brown  &  Carmichael  vs.  Way  &  Taylor....  681 

SHERIFF  SALES. 

The  effect  of  the  sheriff's  failure  to  advertise  his  sale, 
at  three  or  more  of  the  most  public  places  in  the 
county,  is  not  to  render  the  sale  void,  but  the  sher- 
iff liable  for  any  loss  that  may,  by  reason  of  such 
failure,  happen  to  any  one  interested. — Johnson 
vs.  Eeese 353 

STATE  ROAD. 

1.  When  the  State  engaged  in  the  carrying  business 
on  the  W.  &  A.  Railroad,  it  assumed  the  obliga- 
tions and  liabilities  incident  to  that  business  when 
carried  on  by  individuals,  and  subject  to  the  reme- 
dies by  suit  against  the  superintendent  of  the  road, 
when  the  claim  cannot  be  otherwise  adjusted. — 
Western  &  Atlantic  Railroad  vs.  Carlton 180 

SUPREME  COURT  DECISIONS. 

Act  of  1858,  relating  to  their  uniformity  and  rever-    , 
sal,  is  prospective  only  in  its  operation. — Bond  et 
al.  vs.  Munroe 697 
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TAX  ACT  OF  1804. 

A  part  of  the  8th  section  of  the  tax  act  of  1804,  says, 
that,  "if  any  person"  "shall  be  convicted-  of" 
"  making  a  false  return"  of  his  "taxable  property," 
"he"  "shall  be  liable  to  pay  the  clerk  of  the  infe- 
rior court  of  the  couijty,  a  fine  of  ten  dollars  for 
every  hundred  dollars  valuation  so  neglected  or 
concealed."  HeJd^  That  this  part  has  been  repeal- 
ed, and  still  stands  repealed. — Gorman  vs.  Ham- 
mond     85 

•  TROVER. 

1.  If  the  cestui  que  trusts  are  entitled  to  the  possession 
of  property  under  a  trust  deed,  they  may  maintain 
trover  against  a  stranger,  tf)  recover  the  property, 
and  such  recovery  would  be  a  protection  to  the  de- 
fendants, against  a  suit  brought  by  the  trustee. 
Howard  et  al.  vs.  Snelling  et  al 469 

2.  If  two  are  sued  in  trover,  and  no  conversion  is 
proven  against  one  ot  them,  it  is  no  grohnd  for  a 
non-suit,  but  the  verdict  should  be  framed  in  accord- 
ance with  the  testimony. — lb. 

3.  Plaintiff  in  trover  recovered.  Pending  the  action 
the  property  was  sold  under  fi.  fas.  in  favor  of  cred- 
itors of  the  defendant  in  trover.  Held^  That  the 
sale  was  witliout  authority  and  void ;  and,  therefore, 
that  neither  those  creditors  nor  the  plaintiff  in  tro- 
ver was  entitled  to  the  money  raised  from  the  sale. 
McLin  vs.  Williams 482 

4.  Possession  of  personal  property  cannot  be  recov- 
ered in  an  action  of  trover,  through  a  fraudulent 
title. — Mulligan  vs.  Bailey 501 
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TRUSTS  AND  TRUST  ESTATES. 

The  act  of  1856,  authorizing  claims  against  tntst  estates 
to  be  recovered  at  law,  provides  for  demands  only 
for  services  rendered  the  trust  estates,  or  for  articles 
or  property  or  money  furnished  for  the  use  of  said 
estate,  and  for  the  payment  of  which  a  court  of  equi- 
ty would  render  said  estate  liable;  and  the  judg- 
ment in  such  cases,  has  a  lien  on  the  corpus  of  the 
trust  property ;  and  is  to  be  enforced  by  seizure 
and  sale  under  the  execution  issuing  thereon,  as 
other  common  law  judgments. — Satterwhite  vs. 
Beall,  Stewart  &  Ansley 525 

USAGE. 

1.  By  way  of  establishing  a  usage  in  shipping  on  a 
certain  river,  it  is  competent  for  a  witness  to  testi- 
fy as  to  what  has  been  his  habit  and  custom  in  ship- 
ping on  all  the  boats  of  said  river,  as  well  as  on  the 
particular  boat  upon  which  the  Ipss  occurred  which 
is  the  subject-matter  of  controversy. — Berry  et  al. 

vs.  Cooper  &  Boykin,  Ex'rs 543 

2.  To  Tuake  a  usage  good,  it  must  be  known,  certain, 
uniform,  reasonable,  and  not  contrary  to  law ;  and 
if  boats  on  ^.particular  river,  or  a  particular  boat 
on  that  river,  sometimes  gave  bills  of  lading  con- 
taining an  exemption  from  loss  by  fire,  and  at  oth- 
er times,  bills  of  lading  containing  no  such  exemp- 
tion, then  no  such  usage  is  established,  for  want  of 
uniformity.  And  even  if  in  a  majority  of  cases, 
bills  of  lading  contain  such  clauses  of  exemption, 
still  the  usage  is  not  sufficiently  proven  as  to  make 
it  the  law  of  the  contract  between  the  parties. — lb. 

See  Common  Cakriers,  and  Principal  and  Agent. 
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USURY. 

A  mortgage  creditor  receives  from  his  debtor  different 
sums  from  time  to  time  to  forbear  foreclosing  his 
mortgage.  Held,  That  such  contracts  are  forbidden 
by  the  spirit  and  policy  of  our  laws  against  usury. 
Patterson  vs.  Clark 52T 

WILLS,  PROOF  OP. 

1.  Where  the  testatrix  is  aged  and  infirm  in  body 
and  mind,  and  her  will  is  impeached  on  account  of 
the  fraud  of  her  son  and  principal  legatee  in  its  pro- 
curement, he  ought  to  produce  clear  and  satisfac- 
tory proof  of  the  bona  fides  of  his  conduct  in  the 
matter. — Simpler  vs.  Lord 62 

WILLS. 

1.  Two  sisters,  Jincey  and  Patsey,  executed  an  intru- 
ment,  which  was,  in  substance,  as  follows : 
"Know  all  men,  that  we,  Jincey  and  Patsey,  do 
'covenant  and  agree,'  that,  for  the  love  we  bear  to 
each  other,  whichever  of  us  may  be  the  longest 
lived,  shall  be  the  heir  of  the  other." 

Heldj  That  the  instrument  was  a  will. — ^E vans  vs. 
Smith 98 

• 

2.  Parol  testimony  cannot  be  received  to  add  to  or 
vary  a  will ;  but  it  is* admissible  to  explain  an  equiv- 
ocal clause. — Doyal  and  Wife  vs.  Smith,  Ex'r 26S 

8.  George  Bragg  made  an  instrument,  in  the  form 
of  a  deed,  which  witnessed  as  follows :  "  That  the 
said  George  Bragg,  after  his  burial  expenses  and 
the  payment  of  all  just  debts,  in  consideration  of 
the  love  and  affection  which  he  has  and  bears  to  his 
said  sons-in-law,  J.  T.  Hall,  and  J.  Jones,  and  son, 
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WILLS — CONTINUED. 

T.  Z.  Bragg,  hath  given,  granted  and  conveyed, 
and  does,  by  these  presents,  give,  grant  and  convey, 
nnto  *  them*  all  the  property  that  he,  the  said 
Bragg,  owns  and  is  possessed  of."  Held,  That  the 
instrument  was  a  will,  and  not  a  deed. — ^Hall  vs. 
Bragg 830 

4.  The  decision  pronounced  in  'the  case  of  Burch, 
Ex'r,  vs.  Burcli,  et  al.,  23d  Geo.  Rep.,  536,  review- 
ed and  reafBrmed,  viz  :  that  under  the  terms  and 
provisions  of  the  will  of  W.  C.  B.,  (vide  Reporter's 
statement  below,)  only  the  children  of  Elizabeth 
TJpshaw,  living,  at  the  death  of  the  tenant  for  life,  were 
entitled  to  the  legacy  bequeathed  to  the   "  children 

of  Elizabeth  Upshaw.'* — ^Heard  vs:  Brawner 357 

5.  A  testator  set  apart  80  shares  of  railroad  stock, 
*'  for  the  purpose  of  educating"  his  three  minor  chil- 
dren, who  were  very  young;  and  he  directed,  that 
they  should  "  be  boarded  and  educated  out  of  the 
same,"  until  they  received  athorough  classical  edu- 
cation. Heldj  That  the  cost  of  the  children's  dothes, 
during  the  period  of  their  education,  wa«  a  charge 

on  the  stock. — ^Hardey  vs.  Park 366 

6.  A  will  should  be  so  construed,  if  possible,  as  to 
give  effect  to  every  part ;  and  hence,  words  which 
make  a  plain  inequality  .between  sons  on  the  one 
hand  and  daughters  on  the  other,  will  not  be  ov^- 
ruled  by  other  words,  unless  the  latter  words  are 
incompatible  with  the  first. — ^Brown  et  al.  Ex'rs, 

vs.  Weaver  et  al 377 

7.  A  bequest  to  daughters  and  their  children,  the 
daughters  having  no  children  in  life  at  the  time  of 
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• 

the  bequest,  and  if  they  shall  die  without  issue  then 
over — would  create  an  estate  tail  in  real-estate,  and 
hence  under  our  law  creates  an  estate  absolute  pass- 
ing to  the  husbands  on  marriage ;  and  such  hus- 
bands Laving  received  such  estate  consisting  in 
part  of  proceeds  of  a  sale  of  land,  and  having  for 
many  years  acquiesced  in  such  sale,  caoxiot  after- 
wards set  it  aside  on  the  ground  that  the  executor 
was  a  purchaser  at  his  own  sale,  the  sale  having 
been  a  fair  one  at  the  time. — lb. 

8.  It  is  sufficient  that  the  will  of  a  person  nearly  blind, 
is  read  to  him ;  it  is  not  necessary  that  the  reading 
should  be  in  the  presence  of  the  witnesses. — Mar- 
tin vs.  Mitchell 882 

9.  That  a  jury  may  not  think  the  provisions  of  a  will, 
morally  right,  is  not  sufficient  to  authorize  them  to 

set  the  will  aside. — lb. 

m 

10.  If  the  testator  makes  a  deed  to  the  property  which 
he  has  bequeathed  by  his  will,  the  act  amounts  to 
a  revocation  of  the  will,  and  it  may  be  pleaded  in 
bar  to  the  probate  of  the  will. — ^Epps  vs.  Dean...  533 


